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DECISIONS 


■» 


BANKRUPTCY  -  TAXATION  -  REORGANI NATION  PROCEEDINGS 

(in  re  168  Adams  Building  Corporation,  District  Court,  N,  D. 

Illinois,  E.  D. ,  27  Fed,  Supp,  247 ) 

A  bankruptcy  court  may  not  review  the  assessment  of  -property 

of  debtor  which  has  been  duly  made  by  proper  authorities, 
even  though  assessments  are  grossly  excessive.  It  is  not 

authorized  to  review  factual  r eas ona bleness  of  assessment 

duly  made  by  assessing  officer. _ The  rule  of  res  .judicata 

requires  bankruptcy  court  to  recognize  official  action  by 

quasi-.iudicial  or  quasi*-- adninistrative  local  -political  of¬ 
ficer  who,  following  statute  -prescribing  his  duties,  deter¬ 
mines  value  of  -property  within  district  and  officially  makes 
assessment  of  value  thereon. 


The  debtor  herein  is  an  Illinois  Corporation  whose  business  it 
was  to  operate  a  building  in  Chicago,  The  building  was  erected  by  irre¬ 
sponsible  promoters  on  borrowed  money  in  the  late  twenties  and  after  the 
1929  crash  they  abandoned  the  enterprise.  They  also  forfeited  the  cor¬ 
porate  charter  and  took  no  steps  to  protect  those  who  held  bonds  under 
the  first  and  second  mortgages  or  who  had  liens,  judgments,  or  other 
claims  against  the  property, 

A  suit  was  brought  in  the  state  court  to  foreclose  the  mortgage 
It  was  contested  that  the  mortgage  was  upheld  and  the  foreclosure  decree 
sustained.  While  such  suit  was  pending  the  state  court  appointed  a  re¬ 
ceiver,  Subsequently  proceedings  were  begun  pursuant  to  section  77B  of 
the  Bankruptcy  Act,  11  U.S.C.A,  207,  The  proceeding  under  this  section 
had  reached  a  stage  where  a  plan  of  reorganization  had  received  the  en¬ 
dorsement  of  all  creditors  and  stockholders  and  had  been  approved  by  the 
court. 

Neither  the  receiver  nor  the  trustee  in  bankruptcy  had  been 
able  to  operate  the  business  at  a  profit  due  to  the  large  and  excessive 
taxes  annually  assessed  against  the  property.  Under  the  reorganization 
plan  the  bondholders  under  both  mortgages  and  the  creditors  had  surren¬ 
dered  their  creditor  claims  and  status  and  accepted  stock  in  a  new  com¬ 
pany.  The  accumulated  taxes  now  amount  to  about  $500,000,  and  hardly 
any  of  it  has  been  paid  except  what  the  trustee  has  paid  in  on  any  ac¬ 
cumulated  moneys  received. 
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This  claim  is  for  general  taxes  for  the  years  1928  to  1937,  in¬ 
clusive.  The  objection  is  that  the  taxes  are  based  upon  assessments 
which  are  so  excessive  as  to  be  fraudulent  in  fact  and  in  law. 

The  court  held  that  it  had  no  authority  to  disallow  or  reduce 
the  claim  for  the  reason  assigned.  It  found  that  the  failure  to  pay  the 
taxes  had  not  been  wilful,  but  was  due  to  debtor's  inability  to  obtain 
revenue  from  the  property  sufficient  to  pay  the  taxes.  Also  that  the 
failure  to  pay  all  the  taxes  is  due  to  the  fact  that  the  property  is  as¬ 
sessed  at  a  sum  so  high  that  taxes  thereon  can  not  be  paid  from  the  reve¬ 
nue  of  debtor,  which  has  no  other  property  out  of  which  it  can  make  pay¬ 
ments.  The  court  concluded  with  these  brief  conclusions: 

"The  court  of  bankruptcy  is  without  authority  to  reject  or  re¬ 
duce  a  claim  filed  by  a  subdivion  of  a  state  (a  county  or  city)  for 
unpaid  taxes  based  upon  an  assessment  duly  made  by  the  proper  municipal 
officer,  solely  on  the  ground  that  the  assessment  of  value  is  excessive, 

"Under  section  64a  of  the  Bankruptcy  Act,  11  U*S.C.A.  Sec.  104 
(a) ,  the  court  may  receive  proof  and  determine  whether  the  taxing  offi¬ 
cers  have  acted  beyond  their  jurisdiction  or  failed  to  take  certain 
necessary  steps  prescribed  and  examine  proof  to  ascertain  whether  the 
taxes  levied  correspond  with  the  claim  presented.  The  court  may  also 
ascertain  whether  any  part  of  said  tax  has  been  paid  and  determine  how 
much  interest  is  due  or  should  be  allowed. 

# 

"Sec.  64a  does  not  authorize  the  court  of  bankruptcy  to  review 
the  factual  reasonableness  of  an  assessment  duly  and  timely  made  by  the 
assessing  officer. 

"While  the  authority  granted  under  section  64a  is  not  included 
in  the  amendment  to  the  Act  authorizing  reorganizations  of  debtor  corpo¬ 
rations  (sec.  77B) ,  I  am  convinced  that  the  court  would  have  of-  necessi¬ 
ty,  and  by  implication,  the  same  authority  to  pass  upon  similar  tax 
claims.  In  other  words,  the  same  general  equity  power  exists,  whether 
the  debtor  be  in  bankruptcy  for  reorganization  or  for  liquidation. 

"In  conclusion  I  might  say,  the  facts  in  the  instant  case- cry 
loudly  for  relief.  Notwithstanding  a  desire  so  to  do,  courts  must  recog¬ 
nize  not  only  the  limits  of  their  jurisdiction,  but  the  futility  of  re¬ 
viewing  assessments  made  by  local  officials  who  in  the  performance  of 
difficult  duties  are  benefited  by  factual  information  not  so  fully  and 
adequately  obtainable  by  a  court  of  bankruptcy.  There  are  practical 
reasons  which  were  pointed  out  in  a  case  quite  different  in  fact  (Giles 
v.  Harris,  189  U. S.  475,  23  S.Ct.  639,  47  L.Ed.  909)  why  we  must  leave 
certain  questions  solely  to  the  determination  of  local  officials,  created 
to  settle  them.  To  illustrate:  This  court  can -not  review  questions 
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settled  by  a  state  court  of  competent  jurisdiction.  The  doctrine  of  res 
judicata  forbids.  The  reasons  back  of  the  rule  of  res  judicata  call  for 
our  recognition  of  official  action  by  a  quasi- judicial  or  quasi-adminis- 
trative  local  political  officer  like  an  assessor,  who,  fully  following 
the  statutes  which  prescribe  his  duties,  determines  the  value  of  the 
property  within  his  district  and  officially  makes  the  assessment  of  value 
thereon,  .... 


"Undoubt edly  the  assessment  of  real  estate  in  a  city  like 
Chicago  is  most  perplexing.  Exact  justice  is  quite  impossible.  But  the 
debtor  herein  has  only  one  business,  namely,  operating  an  office  build¬ 
ing.  '.Then  its  revenues  fail  by  $30,000  a  year  to  pay  the  taxes  assessed 
against  it,  there  can  be  but  one  outcome  for  its  owners.  In  truth  and  in 
fact  the  assessor  is  demonstrating  the  truth  of  the  age-old  observation, 
•The  power  to  tax  includes  the  power  to  destroy1. 

11  This  was  never  meant  to  apply  to  business  generally.  It 
should  be  limited  in  its  application  to  industries  which  are  subject  to 
regulation — to  businesses  like  the  liquor  business,  which  have  possible 
evils  attending  their  transaction.  As  Justice  Holmes  said  in  Panhandle 
Oil  Co.  v.  State  ex  rel.  Knox,  277  U. S,  218,  223,  48  S.Ct.  451,  453,  72 
L.Ed.  857,  56  A.L.H.  583,  ’The  power  to  tax  is  not  the  power  to  destroy 
while  this  Court  sits'. 

"I  suggest  that  the  trustee  again  appeal  to  the  assessor  and 
restate  his  position. 

"If  specific  relief  be  unobtainable  and  the  debtor  be  put  to 
death  by  its  taxes,  there  exists  but  one  alternative — to  await  until  the 
evils  consequent  upon  such  action  so  impair  the  credit  of  Chicago  real 
estate  outside  the  state  or  city  that  political  action  changing  the 
situation  will  follow  the  swelling  demand  of  property  owners. 

"The  objections  to  claimant's  claim  based  on  t he  asserted  over¬ 
assessment  of  debtor's  property  must  be  and  they  are  overruled.  The 
claim  will  be  allowed  with  simple  interest  at  five  per  cent  from  the 
date  when  demand  for  its  payment  was  duly  made." 


BANKRUPTCY 

(in  the  matter  of  James  McRae  Andrews,  Debtor,  District 
Court  of  the  United  States,  Southern  District  of  Texas, 
3rownsville  Division) 

Holding  that  debtor  to  HQLC  unable  to  rehabilitate  his 

loan. 
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In  a  bankruptcy  proceeding  the  court  entered  an  order  on  Decem¬ 
ber  30,  1938,  requiring  the  debtor  to  pay  Regional  Agricultural  Credit 
Corporation  the  full  amount  of  its  debt  with  interest  and  to  pay  HOLC  the 
full  amount  of  taxes  and  premiums  advanced  by  it,  principal  and  interest 
since  March  12,  1934,  amounting  to  $709.44,  and  interest  thereon.  The 
order  further  required  the  debtor  to  pay  HOLC  $1,000  from  the  proceeds  of 
the  1938-1939  crop  then  matured,  after  payment  in  full  of  Regional  Agri¬ 
cultural  Credit  Corporation.  It  further  provided  that  if-he  failed  to 
make  the  payments  to  HOLC  in  the  time  required  HOLC  might  proceed  to 
foreclose  its  mortgage  without  further  order  of  the  court. 

In  July  1939,  the  debtor  filed  a  motion,  supported  by  affi¬ 
davits,  for  an  order  amending  the  order  of  December  30,  1938,  and  extend¬ 
ing  the  time  in  which  HOLC  might  foreclose.  The  application  recited 
that  debtor  had  only  received  from  the  sale  of  fruits  harvested  on  his 
property  $1,118.56,  that  since  the  previous  order  he  had  paid  RACC  the 
full  amount  of  its  debt,  that  he  had  paid  taxes  totaling  $476.35,  that  in 
making  said  payments  he  had  paid  a  sum  in  excess  of  total  receipts  from 
the  sale  of  fruits  on  the  property,  that  the  1938-1939  fruit  crop  season 
and  marketing  conditions  were  such  that  prices  reached  the  lowest  figure 
ever  known  in  the  Rio  Grande  Valley,  dropping  to  an  unprecedented  price 
of  $1,00  per  ton,  that  he  had  reason  to  believe  that  marketing  conditions 
were  on  an  upward  trend  and  that  prices  would  be  better'  for  the  1939-1940 
season  and  that  if  so,  he  could  by  application  of  the  receipts  and  entire 
sale  of  his  fruit  crops  for  the  next  season  rehabilitate  his  loan  from 
HOLC. 


In  overruling  the  debtor* s  application  the  court  said:  nThis 
motion  is  opposed  by  creditor,  Home  Owners1  Loan  Corporation,  who  points 
out  that  although  two  fruit  crops  have  been  harvested  and  sold  from  the 
land  securing  creditor's  debt,  not  one  dollar  has  been  paid  to  creditor 
since  October  1937;  that  since  the  date  of  creditor's  loan  (repayable  in 
monthly  installments  of  $48.75,  beginning  April  12,  1954)  debtor  has 
paid  on  said  loan  less  than  $476.00  and  is  now  delinquent  in  the  sum  of 
$2,561,90,  of  which  $921.03  is  delinquent  interest;  that  the  original 
principal  of  the  loan  was  $5,271.88,  and  the  debt  is  now  $6,617,01,  which 
last  named  sum  includes  $555.42  taxes  and  $111,48  insurance  premiums. 

nThe  record  reflects  that  prior  to  the  order  of  December  30, 
1933,  a  full  hearing  was  held  before  Judge  Kennerly.  The  conditions  re¬ 
cited  by  debtor  are  appealing  and  he  is  entitled  to  every  consideration 
possible.  It  has  become  clearly  apparent,  however,  that  there  is  no 
reasonable  hope  of  his  rehabilitating  himself;  and  the  further  postpone¬ 
ment  of  the  foreclosure  of  the  lien  of  creditor,  Home  Owners'  Loan  Cor¬ 
poration,  might  seriously  impair  such  lien.  The  Court  is  therefore  of 
the  opinion  that  debtor's  motion  for  modification  of  the  order  of  Decem¬ 
ber  30,  1939,  and  for  further  extension  of  time  within  which  to  meet  the 
requirements  of  such  order  should  be  denied. ,r 
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BUILDING  RESTRICTIONS  -  INJUNCTION 

(Sisk  v.  Richards,  et  al‘.  ,  Court  of  Civil  Appeals  of 
Texas,  Galveston,  130  S.W.  2d  1076) 

Where  the  original  grantors  and  developers  of  subdivision 

as  well  as  plaintiff  and  other  owners  of  -property  therein 

had  permitted  such  violations  of  building  line  restric¬ 

tions  as  constituted  an  abandonment  of  originally  intended 
general  -plan,  plaintiff  was  not  entitled  to  an  injunction 

restraining  defendant  from  building  in  disregard  of  the 

building  line  restriction^ 


This  appeal  is  from  a  judgment  refusing  the  appellant  a  tempo¬ 
rary  injunction  against  the  appellees ,  whereby  he  sought  to  have  them  re¬ 
frained  from  building  the -house  of  defendant,  G.  B.  Magee,  nearer  than 
thirty  feet  to-  the  front  property  line  of  the  lot  described  in  petition. 

The  court  found  the  following  facts  to  exist.  It  found  that 
the  original  developers  and  grantors  of  this  building  subdivision  had 
intended  to  create  a  general  plan  and  building  scheme  by  placing  in  the 
deeds  to  purchasers  of  lots  certain  restrictions,  among  which  was  a  pro¬ 
vision  that  residences  should  be  located  at  least  thirty  feet  from  the 
front  property  line  of  the  lot.  It  further  found,  however,  that  numerous 
violations  of  these  restrictions  were  permitted;  that  no  apparent  effort 
had  been  made  to  enforce  such  restriction;  that  owners  of  corner  lots 
had  the  right  and  privilege  to  decide  for  themselves  which  street  line 
would  be  their  front  property  line;  that  the  plaintiff  himself  had  vio¬ 
lated  the  building  restriction  line  and  that  he  had  allowed,  without 
protest,  other  houses  in  his  immediate  neighborhood  to  be  built  in  vio¬ 
lation  of  these  restrictions.  It  was  also  found  that  it  would  be  impos¬ 
sible  for  defendant  to  build  his  house  if  it  were  placed  thirty  feet 
from  the  property  line,  because  the  lot  is  not  wide  enough. 

The  court  held  that  from  this  evidence  the  plaintiff  had 
waived  whatever  right  he  may  have  had  to  force  the  defendant  to  build 
his  house  thirty  feet  from  the  front  of  the  property  line  and  that  the 
plaintiff  was  not  entitled  to  a  temporary  injunction  and  had  an  ade¬ 
quate  remedy  at  law. 

The  court  said;  "As  indicated  supra,  the  cause  for  the  writ 
was  determined  adversely  to  the  appellant,  not  on  account  of  any  find¬ 
ing  that  he  had  an  adequate  remedy  at  law,  but  on  the  utter  absence  of 
a  factual-basis  for  the  harsh  remedy  he  sought;  in  other  word,  he  having 
completely  failed  on  the  facts  to  show  that  he  was  entitled  to  the 
injunctive-relief,  no  question  of  whether  there  existed  an  adequate 
remedy  at  law  was  really  left  as  a  material  one.'  Article  4642,  Revised 
Civil  Statutes  of  1925;  Hamilton  v.'  Davis,  Tex  Civ*  App. ,  217  S.W. '431; 
24  Tex,  Jur, ,  Pages  68-83, 
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l!In  the  next  place,  the  original  grantors  and  developers  of  the 
Addition,  as  well  as  the  appellant  himself  and  other  owners  of  property 
therein,  having,  under  the  quoted  findings  that  must  be  accepted  here  as 
stating  the  established  facts,  permitt ed.Vaq.ch  violations  of  the  building- 
line  restriction  as  constituted  an  abandonment  of  any  originally  intended 
general  plan  to  the  contrary,  no  right  to  injunction  was  established. 
Curlee  v.  Walker,  112  Tex.  40,  244  S.W.  497;  Baker  v._  Henderson,  Tex.  Civ. 
App.  ,  125  S.W.  2d  660;  Green  v.  Gerner,  Tex  Corn.  App.  ,  289  S.W.  999;  12 
Tex.  Jur. ,  page  173,  section  108." 


COVENANTS  -  INJUNCTION  -  DISCRIMINATION  -  CONSTITUTION 
(Addesleigh  Park  Homes,  Inc.,  v.  Bouchey,  et  ux. ,  Supreme  .  ' 

Court,  Special  Term,  Queens  County,  13  N.Y.S.  2d,  209) 

A  permanent  injunction  to  nr event  the  defendants  from  ad¬ 

vertising  through  signs  placed  on  their  property  that  it 
was  for  sale  or  rent  to  colored  people  will  not  be  granted, 

where  there  is  no  restrictive  covenant  involved  and  no  le¬ 

gal  restriction  on  defendants1  -power  to  sell  to  colored 
people,  even  if  defendants1  motives  were  to  injure  plain¬ 

tiff. 

This  action  was  brought  to  obtain  a  permanent  injunction  to  pre¬ 
vent  the  defendants  from  advertising  through  signs  placed  on  their  proper¬ 
ty  that  it  was  for  sale  or  for  rent  to  colored  people.  There  were  no  . 
restrictive  covenants  involved  and  it  is  conceded  by  all  counsel  that 
there  is  no  legal  restriction  to  prevent  the  defendants  from  selling  and 
conveying  their  property  to  colored  people. 

It  appears  that  the  motives  of  the  defendants  were  not  of  the 
best  and  they  intended  to  injure  the  plaintiff  by  such  advertisement, 
but  they  had  a  legal  right  to  advertise  their  property  as  they  did.  The 
Court  said  that  "The  Constitutions  of  the  United  States  and  of  the  State 
of  New  York  and  our  law  prevents  discrimination  against  any  person  be¬ 
cause  of  race,  religion  or  color,  and  the  action  of  the  plaintiff  seeks 
in  effect  to  obtain  an  adjudication  which  would  bring  about  the  very 
discrimination  which  our  law  prohibits." 

The  court  refused  to  grant  a  permanent  injunction. 
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DEEDS  -  COVENANTS  -  INJUNCTION 

(Oejka  v,  Korn,  et  al.,  St.  Louis  Court  of  Appeals,  Mo*, 

127  S.  W.  2d,  736) 

£n_  amended  petition  which  alleged  that  restrictive  cove¬ 
nants  sought  to  be  enforced  against  defendants  were _ 

similar  to  covenants  in  -plaintiffs  deed  and  that  their 
title  was  derived  from  a  common  grantor,  was  not  equiva¬ 
lent  to  an  allegation  that  restriction  on  defendants 
land  exjstpfi  for  benefit  of  plaintiff's  lot  so  a s  to 
warrant  an  injunction  restraining  use  of  defendants 
land  in  violation  of  alleged  restriction. 

The  plaintiff  filed  this  suit  in  equity  and  alleged  that  she 
was  the  owner  of  certain  real  property,  and  that  defendant  Augusta  Korn 
was  the  owner. of  certain  other  described  property  located  in  St.  Louis, 
Missouri,  and  that  the  defendant  and  her  husband  and  Mike  Korn,  a  build¬ 
er,  all  defendants,  were  attempting  to  alter  a  garage  situated  on  the 
rear  of  the  lot  of  the  defendant  Augusta  Korn  so  as  to  make  it  adaptable 
for  use  as  a  store  or  other  commercial  purpose,  contrary  to  certain  al¬ 
leged  restrictions  upon  the  lot.  Plaintiff  asked  for  an  injunction  to 
restrain  defendants  from  proceeding  with  the  work,  and  their  using  the 
property,  when  altered,  for  commercial  purposes. 

When  the  case  first  came  on  for  hearing  the  plaintiff  appeared 
but  not  the  defendants  and  the  court  found  in  favor  of  the  plaintiff. 

The  defendants  did  not  file  a  motion  for  a  new  trial.  A  few  months  later, 
at  a  subsequent  term,  defendants  filed  a  motion  for  a  writ  of  error  coram 
nobis  and  asked  to  present  their  side  of  the  case  and  have  plaintiff's 
judgment  set  aside.  This  motion  was  overruled  but  defendants  did  not  ap¬ 
peal.  Then  a  year  from  the  first  trial  defendants  sued  out  this  writ  of 
error  upon  which  they  claim  that  the  judgment  which  plaintiff  received 
fails  to  state  facts  sufficient  to  constitute  any  cause  of  action  in 
equity  against  them. 

Plaintiff  below,  in  her  amended  petition  alleges  that  she  is 
the  owner  of  a  lot,  and  that  the  defendant  Augusta  Korn  is  also  the 
owner  of  a  lot  in  St.  Louis,  and  that  the  title  to  each  lot  was  by  mesne 
conveyances  from  the  Loughborough  Realty  and  Investment  Company,  a  cor¬ 
poration,  as  common  grantor.  Plaintiff  states  that  there  is  a  bungalow 
on  her  property,  and  a  bungalow  and  garage  on  defendant's  property.  It 
is  further  alleged  that  defendant  acquired  her  property  from  Lillian 
Korn  which  was  subject  to  restrictions  of  record  contained  in  a  deed 
from  one  Cunningham  to  the  aforementioned  realty  company  which  conveyance 
restricted  buildings  except  for  "dwelling  purposes  for  one  family  only", 
but  garages  could  be  built  if  it  was  of  brick  or  tile  construction.  Other 
restrictions  were  also  mentioned  as  to  the  type  of  construction  of  the 
houses. 
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The  petition  reiterates  that  the  common  source  of  title  to 
plaintiff* s  and.  defendant's  premises  is  the  Loughborough  Realty  and  In¬ 
vestment  Company,  and  that  this  company  placed  the  restrictions  upon 
these  properties,  as  well  as  upon  other  lots  in  this  settlement  for  the 
benefit  of  its  grantees  and  assigns  and  that  the  contemplated  action  of 
defendant  in  altering  her  garage  is  in  violation  of  said  restrictions, 
and  if  permitted  will  injure  and  damage  plaintiff's  property  unsuitable 
and  undesirable  as  a  private  residence. 

The  court  said  that  "restrictive  covenants  in  a  deed  to  be  en¬ 
forceable  by  a  third  party  must  be  shown  to  have  been  put  on  defendant's 
property  for  the  benefit  of  the  land  owned  by  plaintiff,  and  in  deter¬ 
mining  this  question  we  must  endeavor  to  arrive  at  the  party's  intention 
who  originally  created  the  restriction.  Toothaker  v.  Pleasant,  315  Md. 
1239,  288  S.W.  38;  Coughlin  v.  Barker  46  Mo.  App.  54". 

Plaintiff  alleged  that  the  lot  owned  by  defendant  and  the  lot 
owned  by  her  are  subject  to  similar  restrictions.  However ,  the  court 
found  that  the  plaintiff's  property  was  outside  of  the  district  to  which 
restrictions  set  out  in  the  deed  which  the  realty  company  made  and  which 
property  is  now  owned  by  defendant. 

The  court  then  said:  "In  this  situation  we  have  nothing  left 
in  plaintiff's  petition  excepting  the  charge  that  plaintiff's  lot  and 
defendant's  lot  are  subject  to  similar  restrictions.  As  we  have  stated 
above,  the  mere  fact  that  plaintiff's  emended  petition  alleges  that  the 
covenants  sought  to  be  enforced  against  defendants  are  similar  to  the 
covenants  in  plaintiff’s  deed,  and  that  their  titles  are  derived  from  a 
common  grantor,  is  not  equivalent  to  an  allegation  that  the  restrictions 
on  defendant’s  land  existed  for  the  benefit  of  plaintiff's  lot. 

"Similar  or  identical  restrictions  are  not  sufficient  of  them¬ 
selves  to  establish  the  existence  of  a  general  scheme,  or  that  the  re¬ 
strictions  in  tile  deed  under  which  the  plaintiff  claims  were  intended 
for  the  benefit  of  any  other  lot  or  lots  conveyed  by  the  common  grantor. 
It  requires  the  joint  intent  of  the  grantor  and  grantee,  and  as  between 
them  the  instrument  or  instruments  exchanged  and  forming  a  part  of  the 
transaction  constitute  the  final  and  exclusive  evidence  of  the  intent  of 
the  parties  and  of  the  covenants  entered  into.  Pierson  v.  Canfield, 

Tex.  Civ.  App.,  272  S.  W.  231." 

Therefore,  since  the  charges  by  plaintiff  only  amounted  to  the 
fact  that  the  restrictions  sought  to  be  enforced  were  inserted  in  some 
deeds  forming  links  in  both  defendant’s  and  plaintiff's  claim  of  title, 
it  is  insufficient  to  show  that  the  covenants  were  intended  for  the  bene¬ 
fit  of  plaintiff  and  enable  her  to  restrain  their  violation. 
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EMINENT  DOMAIN  -  HOUSING  AUTHORITIES  -  CONDEMNATION  PROCEED- 
INGS  -  NECESSARY  PARTIES 

(Municipal  Housing  Authority  for  City  of  Yohkers  v.  Phipps, 
et  al. ,  Supreme  Court,  Appellate  Division^  Second  Depart¬ 
ment,  13  N.Y.S.  2d  640)  « 

After  proceeding  was  brought  by  Municipal  Housing  Authority 
for,  condemnation  of  realty,  proceeding  was  '’pending”  after 

_service  on  mortgage  of  premises  and  order  for  -possession 

and  demolition  of  property  was  properly  granted  therefor. 
Mortgagee  of  the  premises  was  a  "necessary  -party11  to  the 

sui  t . 


This  was  a  proceeding  in  the  matter  of  the  application  of  the 
Municipal  Housing  Authority  for  the  City  of  Yonkers  against  defendant 
and  others,  relative  to  acquiring  by  eminent  domain  title  to  and  posses¬ 
sion  of  certain  lands  and  premises  situated  in  the  City  of  Yonkers,  Stat 
of  New  York,  pursuant  to  the  power  and  authority  of  the  Municipal  Hous¬ 
ing  Authorities  Law  of  the  State  Housing  Law.  The  defendant  appealed 
from  an  order  granting  possession  and  demolition  of  the  real  property. 

In  a  memorandum  opinion  by  the  court  denying  the  appeal  by  the 
owner  of  the  property,  it  said  that  "It  is  conceded  that  the  mortgagee 
of  the  premises,  a  necessary  party,  had  been  served  prior  to  the  appli¬ 
cation  for  the  order  appealed  from.  The  proceeding  for  condemnation  was 
therefore,  pending  and  the  order  was  properly  granted,0 


EMINENT  DOMAIN  --MUNICIPAL  CORPORATIONS  -  DAMAGES  -  JURIS¬ 
DICTION  OF  COURTS 

(Grunewald,  et  al.  v.  City  of  Chicago, _ Ill. _ ,  21  N.  E. 

(2d)  739) 

jjandowners,  whose  -property  was  damaged  by  construction  work 

carried  on  by  city,  could  elect  to  sue  at  law  for  damages, 
to  their  property  or  -proceed  in  mandamus  to  compel  proper 

officers  t o  bring  -proceedings  under  Eminent  Domain  Act. 

Satisfacti u r  _of  claim,  however,  in  one  of  the  modes  of  re¬ 
covery  would  constitute  a  bar  to  the  other.  Suit  for _ 

damages  af  1 er;  ...omelet ion  of  public  improvement  was  a  common¬ 
ly7  ac t  j  o r.  and  was  governed  by  rules  of  procedure  and  .juris¬ 
diction  on  appeal  as  other  such  actions  for  damages  are 
governed,  and  was  not  an  action  under  the  eminent  domain 
statute,  and  therefore  the  Appellate  Court  and  not  the  Su¬ 

preme  Court  had  .jurisdiction  of  direct  appeal. 

Plaintiffs  brought  an  action  for  damages  to  their  lands  by 
reason  of  a  change  of  grade  of  streets,  sidewalks  and  an  alley  in  the 
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construction  of  an  approach  to  a  bridge  in  the  City  of  Chicago,.  They 
recovered  a  verdict  and  an  appeal  wa taken  to  the  Appellate  Court  where 
the  appellees  filed  a  motion  to  transfer  the  cause  to-,  the  Supreme  Court 
on  the  ground  that  the  action  is  in  the  nature  of  a  condemnation  suit 
and,  under  the  Eminent  Domain  statute,  the  appeal  should  have  been  taken 
to  that  court.  The  Appellate  Dour t  for  the  First  District  in  18  N.  E* 

2d  708,  granted  the  motion  and  transferred  the  record  to  the  Supreme 
Court. 

» 

The  case  was  tried  as  any  other  suit  tit  law  for  damages  to 
real  property.  The  Appellate  Court's  view  that  this  case  was  one  within 
the  jurisdiction  of  the  Supreme  Court  on  direct  appeal  was  apparently 
based  on  the  ground  that  the  proceeding  was  one  governed,  as  to  appeals, 
by  the  law  relating  to  cases  in  eminent  domain.  Appellees  contended  that 
notwithstanding  this  was  a  suit  against  the  city  for  damages  to  their 
property  it  is  also  a  suit  in  the  nature  of  a-  proceeding  under  the  Eminent 
Domain  law,  and  appeal  from  the  judgment  of  the  circuit  court  should  have 
been  taken  directly  to  this  court.  Appellant  contended  that  this  was  a 
common-law  action  for  damages  and  that  this  court  had  no  jurisdiction  on 
direct  appeal, 

"Under  section  13  of  article  2  of  the  constitution,  Smith-Hurd 
Stats.,  private  property  may  not  be  taken  or  damaged  for  public  use  with¬ 
out  just  compensation;  such  compensation,  when  not  made  by  the  State,  to 
be  ascertained  by  a  jury.  Section  I  of  the  Eminent  Domain  Act,  Smith- 
Hurd  Stats*  c,  47,  Sec,  1,  makes  the  same  provision, 

"Numerous  cases  are  relied  upon  by  appellees  as  supporting 
their  contention  that  this  cause  should  have  been  appealed  directly  to 
this  court,  Chicago  &  Eastern  Illinois  Bailroad  Co.  v.  Loeb,  118  Ill, 

203,  8  N,E,  460,  465,  59  Am.  St,  Hep,  341,  so  cited,  was  an  action  for 
damages  sustained  from  the  ojjeration  of  defendant's  railroad.  The  trial 
court  entered  judgment  for  the  plaintiff  which  the  Appellate  Court  af¬ 
firmed.  This  Court  reversed  the  judgment  on  the  ground  that  the  owner, 
at  the  time  the  railroad  was  constructed,  having  a  right  of  action  for 
all  damages  that  were  or  might  be  caused  by  the  operation  of  the  rail¬ 
road,  the  plaintiff,  his  alienee,  had  no  right  of  recovery.  While  it 
was  in  the  opinion  said:  'The  action  for  damage  may  be  regarded  as  in 
the  nature  of  one  kind  of  condemnation  proceeding' ,  it  was  not  held  that 
the  action  was  under  or  governed  by  the  Eminent  Domain  act,  either  as  to 
its  trial  or  as  to  jurisdiction  on  review.  The  cause  came  to  this  court 
from  the  Appellate  Court*." 

In  holding  that  the  judgment  of  the  Appellate  Court  should  be 
reversed  the  court  said:  "Appellees  had  a  right  to  sue  at  law  for 

damage  to  their  property  or  to  proceed  in  mandamus  to  compel  the  proper 
officers  to  bring  proceedings  under  the  Eminent  Domain  Act.  People  v. 
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Kingery,  supra.  They  had  a  right  to  elect  the  remedy  they  thought  "best 
suited  to  the  end  sought,  and  satisfaction  of  the  claim  in  one*  of  the 
modes  of  recovery  constitutes  a, bar  to  the  other.  Bradner  Smith  &  Co* 
v.  Williams,  173  Ill.  420,  53  N*E.  358. 

"It  is  the  duty  of  a  municipality  constructing  a  public  im¬ 
provement,  before  making  the  same,  to  settle  damages,  if  any,  to  adja¬ 
cent  property  not  taken  by  the  improvement,  and  if  such  settlement  can 
not  be  made,  to  institute  proper  proceedings  under  the  Eminent  Domain 
Act  to  ascertain  such  damages,  and  the  officer  or  officers  having  con¬ 
trol  of  the  improver^  nt  may  be  compelled  by  mandamus  to  institute  such 
proceedings.  Feopl?  v.  Kingery,  supra.  The  property  owner  is  not  con¬ 
fined,  however,  to  'napdamus  proceedings.  He  may,  if  he  chooses,  bring 
an  ordinary  action  at  law  for  damages,  against  the  city,  after  the  im¬ 
provement  is  completed.  Such  a  course  the  plaintiffs  have  pursued  in 
this  case.  Such,  'however,  does  not  make  the  suit  so  instituted  an  ac¬ 
tion  under  the  Eminent  Domain  statute.  It  is  nevertheless  a  common  law 
action  for  damages  apd  is  governed  by  rules  of  procedure,  and  jurisdic¬ 
tion  on  appeal,  as  other  common  law  actions  for  damages  are  governed. 

No  question  involving  the  Eminent  Domain  Act  is  presented  by  this  record, 
nor  is  any  question  raised  which  gives  this  court  jurisdiction  on  direct 
appeal. 


"The  judgment  of  the  Appellate  Court  is  reversed  and  the  cause 
remanded  to  that  court,  with  directions  to  pass  upon  the  merits  of  the 
case  on  appeal  from  the  circuit  court." 


EMINENT  DOMAIN  -  RESTRICTIVE  COVENANTS  -  SUBDIVISION  OF  LOTS 

(Anderson  et  al.  v.  Lynch,  et  al. ,  Ga. _ ,  3  S.E.  (2d) 

85) 

Where  covenants  restricted  use  of  all  lots  in  a  subdivision 

to  residential  -purposes  and  the  county  purchased  one  of  the 

restricted  lots  for  use,  as  a  public  road,  the  owners  of 

other  lots  did  not  have  such  interest  or  ownership  in  that 

lot  as  would  entitle  them  to  damages  or  compensation  because 

of  such  use. 

Mr.  Anderson  and  others,  the  owners  of  residential  lots  in  a 
subdivision  known  as  Garden  Hills,  filed  a  suit  in  equity  against  Henry 
Grady  Lynch,  who  also  owned  a  lot  in  this  subdivision,  and  against  Ful¬ 
ton  County  and  the  county  commissioners.  They  asked  for  an  injunction 
to  prevent  the  defendants  from  violating  stated  covenants  and  building 
restrictions  alleged  to  be  applicable  to  all  the  lots  in  the  subdivision, 
including  the  lot  of  lynch,  which  he  has  agreed  to  sell  to  Fulton  County 
for  use  as  a  public  road.  This  action  was  treated  as  a  class  suit  as  it 
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appeared  that  over  200  other  property^pwners  are  situated  in  the  same  sub¬ 
division. 

All  of  the  property  owners  in  this  subdivision  acquired  their 
properties  from  a  common  grantor.  The  deed  under  which  Lynch  holds  his 
property  contains  the  following,  among  other  covenants: 

"•No  use  to  be  made  of  said  property,  or  any  part  thereof,  which 
would  constitute  a  nuisance,  or  injure  the  value  of  any  of  the  neighboring 
lots  ,  ,  ,  (4)  Said  property  shall  not  be  used  for-  store,  cemetery,  hos¬ 
pital  or  sanitorium  purposes;  and  shall  he  used  for  residence  purposes 
only  .  ,  ,  (9)  Grantor  reserves  the  right  to  lay  and  maintain,  or  au¬ 

thorize  the  laying  and  maintaining,  of  any  property  improvements  or  public 
utilities  on  any  lot  or  in  any  of  the  streets  or  alleys  of  the  property 
known  as  "Garden  Hills",  without  compensation  to  any ‘lot-owner,  (10)  In 
the  event  of  a  violation  of  any  of  the  above  restrictions,  the  grantor, 
its  successors  or  assigns,  or  any  lot-owner  in  said  Garden  Hills,  shall 
have  the  right  to  enforce  a  full  compliance  with  same  by  legal  proceedings, 
at  the  expense  of  the  owner  violating,  or  permitting  the  violation  of  any 
of  said  restrictions, '" 

The  Garden  Hills  subdivision  is  a  well-developed  and  exclusive 
residential  community,  w ith  over  200  homes  having  been  built  upon  the 
faith  of  the  foregoing  restrictions.  Defendant  Lynch  conceived  a  plan  to 
sell  his  lot  to  Pulton  County  for  the  purpose  of  enabling  the  county  to 
build  a  highway  through  it  and  which  will  connect  two  other  roads.  In 
order  to  build  this  highway  a  bridge  would  have  to  be  built  over  a  part  of 
it  and  the  grad,e  of  another  portion  cut  down,  thus  changing  the  natural 
beauty  and  topography  of  the  lots  adjacent  thereto,  and  destroying  the 
privacy  to  the  side  and  rear  of  plaintiffs'  home.  The  plaintiffs  also  al¬ 
lege  that  this  highway  would  be  a  short  cut  for  negro  inhabitants,  who 
live  nearby,  to  wander  into  this  subdivision,  thereby  making  it  less  de¬ 
sirable  for  residential  purposes. 

The  petition  further  alleges  that  there  is  no  emergency  for  the 
construction  of  said  road  and  that  if  the  acquisition  of  the  property  by 
Pulton  County  be  achieved  under  the  power  of  eminent  domain  the  county  has 
not  conplied  with  the  laws  of  the  State  of  Georgia  in  connection  with  its 
rights  of  eminent  domain  and  has  not  complied  with  certain  stated  code 
provisions.  The  court  in  deciding  that  the  plaintiffs'  action  could  not 
be  sustained  said: 

n0ne  of  the  questions  for  decision  is  whether  the  restrictive 
covenants  contained  in  the  deed  to  Lynch  created,  or  conveyed  to  the 
plaintiffs,  a  property  right  or  interest  in  the  lot  of  this  defendant. 

It  seems  that  this  identical  question  has  not  before  been  presented  to 
this  court  for  determination.  Restrictive  agreements  of  this  nature  are 
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sometimes  spoken  of  as  covenants  running  with  the  land,  and  sometimes  as 
creating  reciprocal  negative  easements.  Still  other  terms  have  been  em¬ 
ployed.  Hancock  v.  Gunn,  151  Ga.  667,  673,  107  S.E.  872,  16  A. L.E.  1003. 
Courts  of  other  jurisdictions  have  taken  directly  opposite  positions  on 
the  question  stated.  After  a  careful  examination  of  the  authorities,  we 
think  that  the  sounder  view  is  that  no  such  interest  is  conveyed.  .  .  . 


"In  the  present  case,  the  plaintiffs  contend,  that,  even  if  Pul¬ 
ton  County  has  the  right  to  acquire  the  lot  of  Lynch  and  appropriate  it 
for  the  purpose  of  a  road  or  highway ,  any  action  by  the  county  to  that  end 
should  be  enjoined  until  the  county  has  complied  with  the  law  as  to  con¬ 
demning  property,  including  notice  to  the  plaintiffs  with  an  opportunity 
to  present  their  claims  for  damages.  It  could  not  be  reasonably  contended 
that  the  county  would  not  have  the  right  to  condemn  the  property  for  a 
public  road  if  the  road  would  be  of  public  advantage;  and  yet  if  the  plain¬ 
tiffs*  other  contentions  were  sustained,  it  is  apparent  from  the  petition 
that  owners  of  other  lots  in  the  subdivision  might  assert  claims  in  the 
aggregate  of  several  hundred  thousand  dollars.  ...  It  could  not  be  cor¬ 
rectly  said  that  this  small  lot  which  the  county  is  about  to  use  is  the 
common  property  of  all  of  the  owners  in  the  subdivision,  and  that  the  total 
value  of  the  combined  interests  are  to  be  taken  into  consideration  and  com¬ 
pensated  before  the  county  might  be  enabled  to  use  the  lot  for  a  public 
purpose. 


"As  important  as  the  question  is,  and  with  all  deference  to  the 
eminent  courts  which  have  held  to  the  contrary,  we  cannot  escape  the  con¬ 
clusion  that  the  plaintiffs  have  no  property  interest  in  the  lot  owned  by 
Lynch.  The  most  that  can  be  said  is  that  the  restrictive  covenants  on 
which  they  rely  are  enforceable  as  between  the  parties  thereto  and  their 
successors  with  notice.  They  do  not  convey  an  interest  in  the  land.  .  .  . 


"]pur tiier emo re ,  it  is  our  opinion  t ha. t  these  covenants,  if  con¬ 
strued.  as  intended  to  Durden  the  free  right  of  the  county  to  acquire  and 
use  the  property  of  Lynch  for  the  purpose  of  establishing  a  new  public 
road,  would  be  contrary  to  public  policy  and  void.  Let  us  suppose,  for 
instance,  that  tne  deed  to  Lyncn  had  contained  in  terms  a.  restriction 
against  such  a  use  oi  this  lot.  Manifestly,  the  covenant  in  that  case 
would  be  contrary  to  the  public  interest,  and  should  be  held  void  as 
against  public  policy;  nor  would  tne  result  be  materially  different  if  the 
terms  and  conditions  which  have  been  actually  expressed  should  be  taken  as 
intended  to  exclude  such  use.  According  to  the  petition,  the  covenants 
are  to  continue  in  force  for  the  period  of  fifty  years.  The  contract  will 
be  construed  as  maae  1  or  a  legal  rather  than  for  an  illegal  purpose,  when¬ 
ever  it  may  be  reasonably  so  interpreted.  Virginia  Bridge  &  Iron  Co.  v. 
Drafts,  2  Ga.  App.  126  ( o)  ,  58  S.E.  322.  In  view  of  this  principle,  and 
the  long  duration  of  these  covenants,  we  are  of  the  opinion 
that  the  restrictions  should  be  construed  as  not  intended  to  ap- 
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ply  so  as  to  prevent  the  county  authorities  from  acquiring  and  using  any 
of  the  lots  for  the  purpose  of  a  public  road,  or  to  prevent  any  one  from 
selling  or  dedicating  his  lot  for.  that  purpose.  ... 

"Even  if  the  plaintiffs  might  sustain  some  damage  by  the  es¬ 
tablishment  of  this  road,  since  they  have  no  property  interest  in  the 
land  about  to  be  used  for  that  purpose,  any  damage  sustained  by  them 
would  be  merely  consequential  or  incidental,  and  they  would  not  be  en¬ 
titled  to  notice  or  to  insist  upon  a  compliance  with  the  law  as  to  con¬ 
demning  property  for  such  public  purpose.  County  authorities  proceeding 
to  lay  out  a,  new  road  through  the  process  of  condemnation  are  to  be 
governed  by  the  law  as  stated  in  the  Code,  chapter  95-2,  Section  95-201 
et  scqn  Commissioners  of  Roads  and- Revenues  of  Decatur  County  v.  Curry, 
154'  Ga.  378  (2),  114  S.E.  341;  Cook  v.  State  Highway  Board  of  Georgia, 
162  Ga.  84  (4),  132  S.E,  902;  Parrish  v,  Glynn  County,  167  Ga.  149  (2), 
144  S.E*  785,  By  Section  95-203  it  is  provided  that  notice  shall  be 
given  to  persons  'residing  on  land  through  which  said  road  runs'.  In 
Huff  v.  Conehoo,  109  Ga.  638,  34  S.E.  1035,  it  was  held  that  the  mani¬ 
fest  object  of  this  section  is  to  give  owners  of  fealty  whose  property 
is  to  be  taken,  a  fair  opportunity  to  present  their  claims  for  damages, 
and  that  'Even  if  other  persons  fire  in  any  way  injuriously  affected  by 
the  establishment  of  a  new  road,  the  law  does  not  contemplate  that  they 
shall  have  the  notice  provided  for  in  this  section. 1  If  the  county  au¬ 
thorities  had  the  right  to  condemn  this  land  for  the  purpose  stated,  it 
was  their  privilege  to  acquire  the  land  by  private  contract  with  the 
owner  or  owners,  without  resorting  to  the  process  of  condemnation;  and 
if  they  had  the  right  to  buy,  the  owner  or  owners  necessarily  had  the 
right  to  sell  .... 

.  .  "...  The  plaintiffs  alleged  ' that  there  is  no  emergency  for 

the  construction  of  said  road'.  The  authority  of  a  county  to  lay  out 
and  establish  a  public  road  is  not  limited  to  an  emergency.  Nor  is  it 
essential  that  there  should  be  a  public  necessity;  but  it  is  sufficient 
if  the  road  will  be  of  'public  advantage'  (Code,  Section  95-201) ,  or 
public  utility.  Barnard  v.  Durrence,  22  Ga.  App,  8  (2),  95  S.E.  372; 
Neufville  v,  Robinson,  43  Ga.  App.  823,  825,  160  S.E.  552,  The  petition 
must  be  construed  most  strongly  against  the  plaintiffs;  and  in  the  ab¬ 
sence  of  allegations  to  the  contrary,  it  must  be  presumed  that  the  road 
will  be  of  some  public  utility.  In  no  possible  view  of  the  case  did  the 
petition  state  a  cause  of  action,  and  the  court  properly  sustained  the 
general  demurrer  and  dismissed  the  suit." 
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SQUITA3LS  LIENS  -  FHA  INSURED  LOANS 

(in  re  Site  for  Public  Park  (Damage  Parcel  No,  25),  in 
Borough  of  Queens,  City  of  Now  York,  Supreme  Court,  Ap¬ 
pellate  Division,  Second  Department,  13  N.Y.S.  2d  587,) 

The  FHA.  as  guarantor  of  unsecured  loans  by  bank  and  as  as- 

.  signee  of  judgment  against  borrov/er  was  not  entitled  to  an 

equitable  lien  against  realty  to  the  extent  that  borrower 

who  was  in  possession  under  a  will  which  was  -subsequently 

set  aside  for  fraud  of  borrower,  had  expended  the  money  to 
improve  the  realty,  and  hence  was  not  entitled  to  share  in 

condemnation  award  under  which  city  of  New  York  took  title. 

This  was  a.  condemnation  proceeding  by  the  City  of  New  York  to 
acquire  title  to  certain  property  for  the  purposes  of  a  public  park. 

Out  of.  t.he  money  awarded  ther e  was  $2,900  awarded  to  Sffie  Royster  and 
$1*500  to  the  FHA.  The  appellant,  Sffie  Royster,  claimed  that  the  FHA 
was  not  .entitled  to  the  $1,500  awarded  to  them  for  the  reason  that  they 
had  no  valid  claim  or  lien  upon  the  real  estate  in  question,  and  the 
court  so  hold. 

The  facts  show  that  one  Sffie  Norton,  while  trespassing  upon 
and  pretending  to  be  the  owner  of  real  property  under  a  will  of  one 
Annie  Slam,  who  died  on  February  8,  1936,  seized  of  the  real  property 
in  question  here,  borrowed  from  the  Morris  Plan  Bank  a  sum  of  money  on 
her  unsecured  note.  Of  such  amount  she  spent  $1,500  on  improvements 
and  repairs  to  the  property  here  involved.  At  this  time  she  knew  that 
her  title  was  being  contested  and  as  a  result  of  proceedings  instituted 
September  1,  1936,  a  decree  was  entered  on  December  17,  1936,  vacating 
the  probate  of  the  will  under  which  she  had  obtained  possession.  This 
decree  found  that  she  had  been  guilty  of  fraud,  deceit,  duress  and  un¬ 
due  influence  in  procuring  the  purported  will.  Later,  under  the  owner's 
valid  will,  the  appellant,  Sffie  Royster,  received  the  property,  and 
finally  ousted  Sffie  Norton, 


The  Morris  Plan  Bank  had  obtained  a  judgment  against  Sffie 
Norton  for  defaulting  on  her  notes.  This  judgment  was  never  docketed. 
The  judgment  was  assigned  to  the  FHA.  When  the  City  of  New  York  took 
title  to  the  property  by  condemnation*  Effie  Norton  and  the  FHA  each 
made  separate  claims  therein,  claiming  an  equitable  lien  for  r einbur se¬ 
men  t  for  the  improvements  made  during  the  time  that  Sffie  Norton  was  in 
possession  under  an  invalid  title. 


The  lower-  court  found  that  $1,500  of  the  Morris  Plan  Bank 
loans,  which  were  guaranteed  by  the  FHA,  were  actually  expended  for  im¬ 
provements  and  repairs  on  the  property  and  awarded  $4,400  for  the  taking 
of  that  property  as  above  indicated.  It  dismissed  the  claim  interposed 
by  Sffie  Norton. 
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The  court  held  here  that  the  FHA  had  no  claim  or  lien  upon  the 
real  estate  so  improved,  and  therefore  not  entitled  to  any  part  of  the 
condemnation  award.  It  further  said  that  "The  federal  Housing  Adminis¬ 
trations  right  (if  any)  in  the  damage  parcel  came  through  Sffie  Norton, 
a  trespasser,  to  whom  the  Morris  Plan  Bank  made  the  loans  thus  guaran¬ 
teed  by  the  Federal  Housing  Administration,  $1,500  of  the  proceeds  of 
which  loans  were  expended  for  improvements  upon  Sffie  Royster’s  property 
without  her  consent.  Sffie  Norton  had  no  equitable  lien  upon  the 
property  for  the  value  of  the  improvements.  Woodhull  v.  Rosenthal,  61 
N.Y.  332,  396;  Wood  v.  Wood,  83  N.Y.  575,  576,  581;  Warner  v.  Warner, 

199  App#  Div.  159,  165,  191  N.Y.S.  612.  Therefore,  the  Federal  Housing 
Administration,  which  guaranteed  the  repayment  to  the  Bank  by  Effie  Nor¬ 
ton  of  her  unsecured  borrowings,  part  of  which  was  thus  expended  for  im¬ 
provements,  had  no  equitable  lien  upon  the  property  thus  improved  by 
Sffie  Norton,  the  trespasser  (vide  Spruck  v.  McRoberts,  139  N.Y.  193,  34 
N.E.  896);  and  consequently  has  no  right  to  any  part  of  the  award. " 

(Mr.  Justice  Carswell  rendered  a  dissenting  opinion.) 


H0MB5TSAD  STATUTES  -  BANKRUPTCY 

(In  re  Miller,  District  Court,  S.  D.  California,  Central 
Division,  27  F.  Supp.  999) 

The  ob.ject  of  a  California  statute  creating  homestead  is  to 

protect  homesteader  and  those  dependent  upon  him  in  the  en¬ 

joyment  of  a  domicile  not  exceeding  $5,000  in  value.  Home¬ 
stead  statutes  are  remedial  and  where  the  courts  can _ 

reasonably  do  so  they  should  make  secure  to. the  claimant  all 

'  the  domiciliary  protection  and  iraiminity  which  the  homestead 

attaches  to  the  title.  Under  the  California  lav/,  a  declara¬ 
tion  of  homestead  executed  by  husband  alone  upon  property 
held  by  husband  and  wife  as  .joint  tenants  exempted  the  un¬ 
divided  one-half  interest  in  property  conveyed  to  wife  as 
against  trustee  in  bankruptcy  of  the  wife,  so  that  the  en¬ 

tire  property  was  exempt. 

The  bankrupt  in  this  action  has  resided  with  his  wife  upon  the 
real  property  which  is  the  subject  matter  of  this  review  since  its  ac¬ 
quisition  by  them,  and  are  now  residing  on  it.  It  was  acquired  by  pur¬ 
chase  by  the  Millers  jointly  through  the  medium  of  a  valid  joint  tenancy 
deed.  Five  years  later  Miller,  as  husband  and  head  of  a  family,  duly 
made,  verified  and  recorded  a  declaration  of  homestead  under  the  laws  of 
the  State  of  California  upon  the  aforesaid  property.  This  was  the  only 
declaration  of  homestead  executed  by  either  the  husband  or  wife. 

"In  the  schedules  annexed  to  the  voluntary  petition  the  bank¬ 
rupt  lists  the  real  property  as  community  property. and  alleges  the 
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property  to  be  of  a  value  of  $4,230  and  claims  to  be  exempt  under  section 
6  of  the  Bankruptcy  Act  of  1938  (Title  11,  section  24,  U.S.C.A. )  and  pur¬ 
suant  to  sections  1237  to  1266  of  the  Civil  Code  of  the  State  of  Cali¬ 
fornia*" 


The  trustee  in  bankruptcy  objected  to  the  setting  aside  of  the 
aforesaid  real  property  as  a,  homestead,  "for  the  reason  that  the  bankrupt 
did  not  comply  with  the  laws  of  the  State  of  California  on  homesteads," 


Upon  exceptions  filed  by  the  bankrupt  and  also  by  the  wife,  who 
is  also  a  voluntary  bankrupt  and  who  asserts  and  schedules  the  same  claim 
to  the  homestead  exemption  as  her  husband,  a  hearing  was  held  by  the 
referee  wherein  it  was  conceded  "that  the  declaration  of  homestead  created 
a  valid  exemption  as  to  the  undivided  one-half  interest  in  said  property 
conveyed  to  the  husband  as  joint  tenant," 


"The  referee,  upon  objections  by  a  creditor,  excluded  proffered 
oral  testimony  by  Mr.,  and  Mrs*  Miller  that  the  property  ’was  purchased 
with  community  funds’  and  also  to  the  effect  that  while  the  deed  ’is 
joint  tenancy  in  form,  there  was  no  intent  to  disturb  or  change  the  com¬ 
munity  character  of  the  property, 1  and  entered  the  order  here  under  re¬ 
view,  which  allowed  and  set  apart  to  the  bankrupt  homestead  exemption 
’from  and  only  the  undivided  one-half  interest  in  said  land  and  water 
stock  conveyed  to  said  True  Miller  by  said  deed, !  and  which  decreed  that 
by  reason  of  the  omission  and  failure  of  Mrs,  Miller  to  make  or  join  in 
making  the  declaration  of  homestead,  the  undivided  one-half  interest  con¬ 
veyed  to  her  by  the  joint  tenancy  grant  deed  of  May  21,  1927,  remained 
unaffected  by  the  declaration  of  homestead  filed  by  her  husband  and  was 
not  exempt  from  forced  sale,  and  accordingly  exemption  was  disallowed  as 
to  the  undivided  one-half  interest  in  the  property  conveyed  to  Mrs. 

Miller  as  joint  tenant  with  her  husband." 


The  court  properly  upheld  the  ruling  of  the  referee  which  ex¬ 
cluded  parol  evidence  of  the  source  of  the  purchase  money  or  the  intent 
of  Mr.  and  Mrs.  Miller  in  taking  title  to  the  property. 

i 

However ,  it  held  that  a  declaration  of  homestead,  executed  by 
the  husband  alone,  upon  property  held  by  the  husband  and  wife  as  joint 
tenants,  had  the  effect  of  exempting  the  undivided  one-half  interest  in 
said  property  conveyed  to  the  wife,  as  against  the  trustee  in  bankruptcy 
of  the  wife. 


v  •  .  *  The  object  of  laws  creating  and  relating  to  the  home¬ 
stead  is,  in  the  words  of  the  California  Supreme  Court  in  Mar ell i  v. 

it  page 


Keating,  208  Cal.  528,  at  page  531,  232  ?.  793,  at  page  794:  ’to  protect 
the  homesteader  and  those  dependent  upon  him  or  her  in  the  enjoyment 
a  domicile  not  exceeding  85,000  in  value,  and  to  this  end  a  liberal 


of 
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construction  of  the  law  and  facts  will  be  indulged  by  courts’. 

’’Homestead  statutes  axe  remedial.  In  interpreting  them  the 
court  should,  if  it  can  reasonably  do  so  under  the  concrete  factual 
situation,  make  secure  to  the  claimant  all  the  domiciliary  protection 
and  immunity  which  the  homestead  attaches  to  the  title." 

The  paramount  purpose  of  the  homestead  lav/s  is  to  afford  pro¬ 
tection  to  the  home  against  creditors.  This  purpose  is  only  accomplish¬ 
ed  by  extending  execution  or  forced  sale  immunity  to  the  limit  of  the 
law.  Section  1260  of  the  Civil  Code  of  California  exempts  homesteads 
selected  and  claimed  by  the  husband  to  the  value  of  $5,000.  If  the  hus¬ 
band  here  is  required  to  relinquish  and  surrender  to  the  bankrupt  estate 
a  portion  of  the  homestead  exemption  he  and  his  wife  would  be  deprived 
of  the  protection  to  themselves  and  to  their  home  vouchsafed  by  the 
statutes  of  the  State  of  California. 


"Since  the  1929  amendment  to  Section  1238  of  the  California 
Civil  Co  o.e,  the  ’property’  iron  which  a  husband  could  select  a  homestead 
has  been  that  ’estate’  which  vests  in  the  claimant  the  immediate  right 
of  possession,  even  though  such  right  of  possession  is  not  exclusive, 
Watson  v.  Peyton,  10  Cal.  2d  156,  73  P.  2d  906,  This  amendment  obviously 
pertains  to  cotenancies,  the  most  frequently  used  in  California  by  mar¬ 
ried  persons  in  acquiring  real  property  for  homesites  being  joint 
tenancies.  In  the  case  just  cited,  the  court,  speaking  of  the  property 
from  which  a  husband  who  is  joint  tenant  with  his  wife  may  select  and 
claim  a  homestead,  described  the  character  and  extent  of  the  right  in 
this  language  (10  Cal,  2d  at  page  160,  73  P.  2d  at  page  908);  ’It  is  such 
an  estate  that  the  husband  has  in  property  held  in  joint  tenancey  with 
his  wife— a  right  of  possession  though  not  exclusive,  but  nevertheless  a 
separate  estate  upon  which  he  may  declare  a  homestead.  This  estate  covers 

the  whole  interest  in  the  land,  subject  to  the  right  of  survivorship,  .  . 

i  n 

•  • 


The  court  found  that  no  act  by  Mrs.  Miller  could  be 
as  any  relinquishment  of  the  protective  features  vested  in  her 
laws  of  the  State  of  California,  end  concluded  that  no  part  of 
steaded  property  passed  to  the  trustee  in  bankruptcy,  and  that 
able  apportionment  of  the  homestead  exemption  between  husband 
is  unauthorized  by  law. 


construed 
by  the 
the  home- 
any  r st¬ 
and  wife 
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MORTGAGES  -  FORECLOSURE  -  INADEQUACY  OF  PRICE 

(HOLC  v.  Agnes  Hadala  and  Frank  J,  Hadala,  Court  of  Common 

Pleas,  Lackawanna  County,  Pennsylvania) 

Inadequacy  of  price  at  foreclosure  sale  as  .justifying  the 

setting  aside  of  the  sale. 

At  the  foreclosure  sale  of  its  $3,264.74  mortgage  HOLC  bid  in 
the  property  for  $269,22,  the  amount  of  the  taxes  and  costs.  The  mort¬ 
gagors  petitioned  for  a  rule  to  set  aside  the  sale  for  gross  inadequacy 
of  consideration.  In  its  answer  to  the  petition  HOLC  averred  its  will¬ 
ingness  to  satisfy  of  record  its  mortgage  and  the  judgment  entered  on 
t  li.  e  bond  or  note. 

The  court  held  that  the  $269.22  bid  price  plus  the  satisfac¬ 
tion  of  the  mortgage  and  judgment  of  $3,264,75  amounted  to  more  than  the 
value  of  the  property.  The  court  therefore  refused  to  set  aside  the 
sale.  In  so  holding  the  court  distinguished  the  case  from  HOLC  v.  Eiden, 
329  Pa,  532,  upon  the  ground  that  in  the  Eiden  case  the  bid  price  plus 
the  satisfaction  of  the  mortgage  and  judgment  amounted  to  $8,000  less 
than  the  value  of  the  property.  The  court  expressly  recognized  the  basic 
principles  that  the  setting  aside  or  Confirmation  of  foreclosure  sales  is 
an  exercise  of  sound  discretion  not  to  be  abused  by  arbitrary  or  capri¬ 
cious  action  and  that  such  inadequacy  of  price  as  works  an  injustice  on 
the  debtor  or  amounts  to  a  fraud  on  him  justifies  the  setting  aside  of  a 
sale.  The  court,  however,  pointed  out  that  in  the  case  before  it  no  evi¬ 
dence  had  been  jjresented  that  another  sale  would  "result  in  the  likeli¬ 
hood  of  any  better  bids",  and  that  there  was  nothing  in  the  evidence  "to 
show  any  movement  of  real  estate  of  any  extent  in  the  vicinity  of  this 
property, " 


MORTGAGES  -  CONTRACTS  -  APPEAL  AND  ERROR  -  PUBLIC  POLICY 
(Council  v.  Cohen,  Supreme  Judicial  Court  of  Massachusetts, 

Suffolk,  21  N.E.  2d  967) 

Where  mortgagee  .acquiring  title  by  foreclosure  executed 

agreement  consenting  to  accept  bonds  of  HOLC  and  small 
amount  of  cash  and  to  release  all  claims  against  proper¬ 

ty.  second  mortgage  subsequently  taken  by  mortgagee  with¬ 
out  sanction  of  corporation  v/as  void  as  against  "-public 
policy" .  \7her e  parties  are  not  in  equal  fault  as  to  il¬ 
legal  contract  and  ‘where  there  are  elements  of  public 
policy  more  outraged  by  conduct  of  one  than  of  the  other, 

relief  in  equity  may  be  grouted  to  the  less  guilty. 

The  plaintiffs  seek  to  have  declared  void  a  second  mortgage  and 
the  note  secured  thereby,  given  by  them  to  the  defendant,  subject  to  a 
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first  mortgage  to  the  HOLC.  The  property  in  question  had  previously 
been  mortgaged  to  the  defendant  by  a  first  mortgage  of  $10,000  and  a 
second  mortgage  of  $1,400,  and  upon  default  the  defendant  acquired  title 
by  foreclosure  of  the  first  mortgage.  Later  one  of  the  plaintiffs  ap¬ 
plied  to  the  HOLC  for  a  loan  whiph  was  granted;  the  defendant  agreeing 
to  accept  $6,100  face  value  of  the  bonds  of  the  HOLC  and  cash  in  the 
amount  of  $23,44  in  full  settlement  of  all  claims  against  the  property. 
However,  it  appears  that  prior  to  this  the  defendant  had  refused  to 
agree  to  the  transaction  with  the  HOLC  unless  the  plaintiffs  would  exe¬ 
cute  a  second  mortgage  to  him,  and  it  was  finally  agreed  to  do  this  in 
the  sum  of  $3,500,  It  is  not  clear  whether  the  HOLC  knew  of  this  or  not 
but  in  either  event  the  transaction  was  not  authorized.  The  plaintiffs 
paid  interest  on  the  second  mortgage  amounting  to  $481,25,  The  princi¬ 
pal  sum  Y/as  due  in  three  years  and,  upon  failure  of  the  plaintiffs  to 
pay,  the  defendant  threatened  to  foreclose  and  this  bill  was  brought  al¬ 
leging,  among  other  things,  that  the  second  mortgage  is  illegal  and  void 
and  against  public  policy  in  that  it  contravenes  the  policy  and  pro¬ 
visions  of  the  HOLAct,  There  was  nothing  as  between  the  mortgagor  and 
mortgagee  to  invalidate  the  second  mortgagee  except  the  question  of 
public  policy  alleged  in  the  bill. 

The  court  found  that  the  execution  of  the  second  mortgage  was 
Y/ithout  the  sanction  of  the  HOLC  and  was  contrary  to  the  purpose  and  to 
the  regulations  adopted  by  the  corporation  and  that  it  was  contrary  to 
public  policy  and  void. 

The  court  went  on  at  length  to  state  that  it  would  take  judi¬ 
cial  notice  of  the  provisions  of  the  HOLAct,  discussing  the  provisions 
for  v/hich  the  act  v/as  created  and  stating  that  "Nov/here  in  the  act  is 
there  any  expressed  prohibitions  against  either  the  mortgagor  giving,  or 
the  mortgagee  or  owner  of  property  acquired  by  foreclosure  receiving,  a 
second  mortgage  subject  to  a  first  mortgage  to  the  corporation.  The 
corporation,  in  exchange  for  bonds  or  cash,  must  acquire  a  first  mort¬ 
gage  or  lien  on  the  premises  involved,  and  it  is  obvious  that  an  owner 
by  foreclosure,  as  was  the  defendant,  in  the  event  of  redemption,  must 
divest  himself  of  his  title  in  order  that  such  a  mortgage  or  lien  can  be 
acquired.  The  acceptance  of  bonds  by  a  mortgagee  or  ovmer  of  foreclosed 
premises  is  entirely  optional.  Thorne  v.  Edwards,  147  Or,  443,  34  P.  2d 
640,  It.  is  assumed  in  the  case  at  bar  that  the  defendant,  as  a  part  of 
the  transaction,  conveyed  the  premises  in  question  to  the  plaintiffs." 

Then  it  went  on  to  discuss  the  term  "public  policy"  by  saying: 
"The  term  ‘public  policy*  is  not  ea.sy  to  define.  The  statement  of  Lord 
Brougham  in  Eger ton  v,  Brownlow,  4  H.L.Cas.  1,  196,  is  generally  accepted; 
that  is,  that  public  policy  is  that  principle  of  law  which  holds  that  no 
subject  can  lav/fully  do  that  which  has  a  tendency  to  be  injurious  to  the 
public  or  against  the  public  good.  The  court  should  proceed  with  extreme 
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caution  when  called  upon  to  declare  a  transaction  void  on  grounds  of  pub¬ 
lic  policy,  and  prejudice  to  the  public  interest  should  clearly  appear 
before  any  such  declaration  is  made.  Smith  v*  DuBose,  78  Ga.  413,  435- 
439,  3  S.E*  509,  6  Am. St. Rep.  260." 

The  defendant  being  the  owner  of  the  property  in  question  could 
state  the  amount  he  would  be  willing  to  accept  for  tho  reconveyance  of 
the  property  to  the  plaintiff.  He  agreed  to  accept  a  certain  amount  from 
the  corporation  and  to  release  all  claims  to  the  property.  Ordinarily  it 
would  not  be  against  public  policy  for  some  creditor  of  the  plaintiffs 
other  than  the  defendant  to  take  a  second  mortgage  subject  to  the  first 
mortgage  to  the  corporation,  nor  would  it  be  against  public  policy  for 
some  other  creditor,  or  one  having  a  claim  against  the  plaintiffs,  to  at¬ 
tach  the  plaintiffs*  property  subject  to  the  first  mortgage.  But  to  per¬ 
mit  the  defendant  in  this  case  to  go  behind  his  representation  that  he 
would  take  the  corporation* s  bonds  in  full  settlement  of  his  claim  and 
obtain  an  advantage  by  way  of  a  second  mortgage  may  well  defeat  the  pri¬ 
mary  purpose  of  the  act  itself,  "It  well  may  be  that  the  corporation 
would  never  have  consented  to  attempt  to  aid  the  plaintiffs  if  it  had 
known  of  this  agreement  between  them  and  the  defendant  for  the  execution 
of  a  second  mortgage. 

"Cases  where  the  facts  were  not  quite  the  same  have  generally 
indicated  that  a  transaction  of  this  character  is  against  public  policy 
and  void,  although  the  court  in  McAllister  v.  Drapeau,  Cal.App.  ,  85  P. 

2d  523,  where  the  cases  are  collected  and  discussed,  takes  a  different 
view.  Compare  Markowitz  v.  Berg,  125  N.J.Eq.  56,  4  A2d  410.  In  our 
opinion  it  cannot  be  said  that  the  ruling  of  the  trial  judge  was  wrong." 

The  court  also  allowed  the  plaintiff  to  recover  the  interest 
money  he  had  paid  and  said:  "It  is  well  settled  that  *  courts  will  not 
aid  in  the  enforcement,  nor  afford  relief  against  the  evil  consequences, 
of  an  illegal  or  immoral  contract  .  .  .  The  general  doctrine  is  subject 
to  r  qualification  or  exception  as  widely  recognized  and  as  thoroughly 
established  as  is  the  rule  itself.  That  exception  is  that,  where  the 
parties  are  not  in  equal  fault  as  to  the  illegal  element  of  the  contract, 
or,  to  use  the  phrase  of  the  maxim,  are  not  in  pari  delicto,  and  where 
there  are  elements  of  public  policy  more  outraged  by  the  conduct  of  one 
than  of  the  other,  then  relief  in  equity  may  be  granted  to  the  less 
guilty*.  Berman  v.  Coakley,  243  Mass.  348,  350,  137  N.E.  667,  668,  26 
A.L.R.  92.  ...  In  our  opinion  the  parties  in  the  case  at  bar  are  not 
in  pari  delicto,  and  as  was  said  in  the  case  of  Berman  v.  Coakley,  243 
Mass.  348,  at  page  355,  137  N.E.  667,  at  page  671,  26  A.L.R.  92,  'relief 
will  be  afforded  to  the  plaintiff  as  plainly  the  less  offending  of  the 
two*.  White  v.  Franklin  Bank,  22  Pick.  181;  Meek  v.  Wilson,  283  Mich. 
679,  278  N.W.  731.  See  Kneeland  v.  Emerton,  280  Mass.  371,  378,  183  N. 

E.  155,  87  A.L.R.  1.  Compare  Anderson  v.  Horst,  132  Pa. Super .140,200  A. 
721." 
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NOTE:  In  McAllister  v.  Drape an,  Supreme  Court  of  California, 
July  27,  1939,  and  in  the  Dayton  Mortgage  and  Investment  Com- 
•  pany  v,  Theis,  Court  of  Appeals  of  Montgomery  County,  Ohio, 
May  18,  1939,  the  courts  rendered  opinions  similar  with  the 
opinion  in  the  above  case  of  Council  v*  Cohen.  The  facts  in 
the  three  cases  were  similar  to  each  other  and  the  McAllister 
v.  Drapeau  case  cites  the  cases  of  Council  v.  Cohen,  and  the 
Dayton  Mortgage  Co.  v,  Theis  case  and  other  cases  where  de¬ 
cisions  have  been  similar  to  this  one. 

In  McAllister  v.  Drapeau  the  HOLC  was  a  party  Amici 
Curiae  and  the  opinion  by  the  court  is  a  very  elucidating  and 
an  exhaustive  one  on  the  subject. 


MUNICIPAL  SEE. VICES 

(Jacob  Sandness  v.  J-  mes  E.  Holst,  Supt.  of  Water  Dept,  of 

City  of  Mitchell,  Circuit  Court,  Fourth  Judicial  Circuit, 

South  Dakota) 

If  state  statute  does  not  give  authority,  a  city  operating 

a  v/ater  works  cannot  by  ordinance  make  water  charges  liens 

. on  realty;  nor  can  it  refuse  service  to  a  property  unless 

and  until  bills  of  former  owners  or  their  tenants  have  been 

paid, 

A  tenant  of  HOLC  property  brought  suit  to  obtain  a  writ  of  man¬ 
damus  requiring  the  Superintendent  of  the  Water  Department  of  the  City  of 
Mitchell,  South  Dakota,  to  furnish  water  service  to  the  property.  The 
defendant  had  refused  to  furnish  the  service  unless  and  until  there  had 
been  paid  a  delinquent  water  bill  incurred  by  a  former  owner  of  the 
property  or  his  tenant.  The  defendant  based  the  City's  right  to  refuse 
the  service  on  an  ordinance  containing  a  provision  that  "water  bills  .  • 

•  shall  be  a  charge  against  the  premises" ,  and  that  the  sending  of  water 
bills  to  the  tenant  on  request  of  the  owner  "shall  not  release  the  owner 
of  the  premises  from  the  charge". 

The  court  held  that  since  the  state  statute  authorizing  the 
City  to  operate  and  maintain’  the  waterworks  system  contained  no  provision 
giving  the  City  authority  to  pass  an  ordinance  creating  a  lien  upon  real 
estate  for  unpaid  water  bills,  the  ordinance  relied  upon  could  not  and 
did  not  give  the  City  a  lien  and  Could  not  and  did  not  authorize  or  en¬ 
title  it  to  refuse  to  furnish  water  service  to  the  property  unless  and 
until  a  water  bill  of  a  prior  owner  or  his  tenant  had  been  paid.  It 
therefore  .directed  the  issuance  of  the  writ  of  mandamus.  In  so  holding, 
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the  court  cited  Linne  v.  Bredes,  86  Pac.  (Wash.)  856,  6  L.R.A.  (N. S.) 
707;  Covington  v.  Potterman,  17  L.R.A*  (N«3.)  923  ( Ky • ) ;  Farmer  v.  Nash¬ 
ville,  45  L»R*A*  (N.S.)  240  (Term.)  and  a  footnote  in  28  AtL.R.  472, 

486.  The  court  distinguished  the  case  of  East  Grand  Porks  v.  Luck,  107 
N.Y7*’  393‘,  6  L.R. A.  (N.S.)  198,  by  pointing  out  that  in  that  case  the  li¬ 
ability  had  been  created  by  statute. 


TAXATION 

(State  ex  rel.  HCLC  v.  Pontius,  County  Treasurer,  ct  al. 

_ Ohio _ ,  21  N.E.-  2d  868) 

Mandamus  will  not  lie  to  compel  a  county  treasurer  to  accent 

an  amount  in  full  -payment  of  general  taxes  and  special  as¬ 

sessments  and  to  compel  county  auditor  to  remove  from  gene¬ 
ral  duplicate  of  realty  taxes  the  charge  of  delinquent  sewer 

rentals  certified  by  the  city.  The  •proceeding  was  an  at¬ 

tempt  by  relator  to  prevent  collection  of  delinquent  sewer 

rentals  by  mandamus  and  a  plain  and  adequate  remedy  was _ 

available  in  ordinary  com- so  of  law. 

This  was  a  mandamus  proceeding  by  the  state,  on  the  relation 
of  the  HOLC,  who  sought  to  obtain  a  writ  commanding  the  treasurer  of 
Stark  County  to  accept  $34.18  in  full  payment  of  the  general  taxes  and 
special  assessments  as  shown  on  the  general  duplicate  of  real  estate 
taxes  of  that  county  and  to  give  a  receipt  therefor.  Also  for  an  order 
requiring  the  auditor  of  that  county  to  remove  from  the  general  dupli¬ 
cate  of  real  estate  taxes  the  amount  of  $6.60  for  delinquent  sewer 
rental  charges  certified  by  the  city  auditor  of  Massilon,  who  was  made 
a  party  respondent  by  leave  of  court. 

11  The  treasurer  pleads  refusal  to  accept  the  payment  of  general 
taxes  amounting  to  $34.18  because  $6.60  appears  upon  the  tax  duplicate 
for  delinquent  sewer  rentals,  which  latter  sum  is  not 'included  within 
the  former  a11 

The  auditor  and  treasurer  prayed  for  a  dismissal  of  the  manda¬ 
mus  petition. 

The  relator  contended  that  the  charges  for  the  delinquent  sewer 
rentals  are  not  taxes  or  assessments  within  the  meaning  of  Section  2655, 
General  Code,  and  that  there  is  no  statute  granting  authority  to  a 
municipality  to  certify  such  rentals ,  to  the  county  auditor  to  be  in¬ 
cluded  upon  the  general  tax  list  and  general  tax  duplicate. 

The  court  in  denying  the  writ  said;  11  Counsel  for  the  county 
auditor  and  treasurer  maintains  that  the  relief  sought  is,  in  effect, 
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injunction  to  prevent  the  collection  of  delinquent  sewer-  rentals  and 
therefore  , man damns  will  not  lie, 

"'The  writ  must  not  he  issued  in  a  co.se  where' there  is  a 
plain  and  adequate  remedy  in  the  ordinary  course  of  the  law  •  .  •  • 
Section  12287,  General  Code;  State  ex  rel.  Methodist  Book  Goncern  V. 
Guckenberger ,  Auditor,  133  Ohio  St,  373,  14  N.E«  2d  9," 


TAXATION 

(W,  W.  Hoffman,  et  al.  ,  40  B.T.A.  —  No,  69,  Docket  92414, 

16741,  96742,  Aug.  15,  1939,  7  U.S*  Law  Week  162,) 

Purchasers  of  real  estate  sub.iect  to  mortgage  held  entitled 

to  deduction  for  worthlessness  of  nr oner ty  in  year  of  aban¬ 

donment  -prior  to  loss  of  title. 

Where  the  interest  of  the  petitioners  in  improved  real  estate 
owned  by  them  subject  to  a  mortgage  became  worthless  in  1934,  they  ore 
entitled  to  deduct  their  loss  in  that  year  under  Section  23(e)(2),  Reve¬ 
nue  Act  of  1934,  although  title  remained  in  them  until  foreclosure  was 
completed  in  the  following  year,  despite  their  efforts  to  abandon  their 
interest  in  the  property  during  1934. 

The  decision  in  A.  J.  Schwarzler  Co. ,  3  B.T.A,  535,  does  not 
support  a  broad  rule  that  no  loss  con  possibly  be  sustained  as  a  result 
of  ownership  of  real  estate  as  long  as  title  is  retained.  The  interest 
of  the  petitioners  in  the  property  actually  became  worthless  within  the 
taxable  year  in  which  abandonment  occurred. 


ZONING 

(Zaring  v,  Adams,  et  al.  ,  _ Ga. _ ,  3  S.E*  2d  635) 

The  passage  of  a.  proposed  zoning  regulation  to  restrict  land 

to  residential  use  would  not  work  such  a  substantial  and  ir¬ 

reparable  injury  to  plaintiff  conducting  a  business  enter¬ 
prise  thereon  as  to  enable  him  to  enjoin  the  county  board  of 
commissioners  of  roads  and  revenues  from  passing  regulation 
on  the  around  that  statute  authorising  zoning  regulation  and 

the  regulation  itself  was  unconstitutional.  Plaintiff' s 
remedy  would  be  to  anneal  to  courts  to  determine  legality  of 

regulation  as  enforced  against  him. 

Plaintiff  owned  two  tracts  of  land  in  Pulton  County,  on  which  he 
operated  certain  business  enterprises.  The  board  of  commissioners  of 
roads  end  revenues  of  said- county  gave  notice  of  its  intention  to  consider 
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the  natter  of  zoning  this  and  other  property  end.  restricting  the  s-  me  to 
residential  uses,  in  accordance  with  a  petition  filed  by  George  l/Ti'lson 
for  this  purpose.  1  Plaintiff.,  believing  that  his  business-  would  soon 
prosper,  and  that  he  would  have  to  build  more  buildings  for  business  pur¬ 
poses,  but  which  this  proposed  zoning  regulation  would  prohibit,  sought 
an  injunction  against  the  members  of  said  board  from  passing  such  regula¬ 
tions.  He  contended  that  the  act  vesting  in  said  board  of  commissioners 
the  power  to  establish  zoning  districts  was  .unconstitutional,  and  further 
that  said  regulations  oh  eras  elves  .would  be  uncons  t  i  tut  i  onal  • 


The  court  in  sustaining  the  judgment  of  the  lower  court  and  dis¬ 
missing  the  petition  said:  nTho  writ  of  injunction,  commonly  referred  to 
as  the  'strong  arm  of  equity',  as  a  general  rule  nay  be  sought  only  where 
there  is  a  manifest  necessity  therefor  to  prevent  irreparable  injury  to 
some  right  of  the  plaintiff,  by  reason  of  impending  .acts  or  conduct  of 
another.  Accordingly,  it  may  not  be  resorted  to  where  it  does  not  appear 
that  the  acts  and  conduct  sought  to  be  enjoined  will,  if  committed,  work 
substantial  and  irreparable  injury  to  the  plaintiff.  In.  the  present  case 
the  plaintiff  seeks  to  enjoin  the  consideration  of  and  passage  by  the 
board  of  corxiis si oners  of  a  proposed  zoning  regulation  which  will  be  ap¬ 
plicable  to  certain  property  owned  by  him.  The  passage  by  the  board  of  . 
such  a  proposed  regulation  will  not  of  itself  work  such  an  injury  to  the 
plaintiff*  It  will  be  in  sufficient  time  to  appeal  to  the  courts  to  de¬ 
termine  the  legality  of  this  regulation  when  there  is  in  some  manner  an 
attempt  to  enforce  it  so  as  to  prevent  the  plaintiff  from  using  his 
property  in  a  way  contrary  to  its  terms,  if  the  occasion  should  ever 
arise  when  the  plaintiff  may  actually  desire  to  do  so.  See  Walton  v. 
Reid,  148  Ga.  176,  96  S.E.  214;  Brimer  v.  Jones,  185  Ga.  747,  196  S.E. 
435;  Standard  Cigar  Co.  v.  Doyal ,  175  Ga.  857,  166  S.E.  434;  14  R.C.L. 
437,  So  Cf.  Smith  v,  Atlanta,  161  Ga.  769,  132  S.E.  66,  54  A.L.H.  1001; 
Commissioners  of  Glynn  County  v.  Cate,  183  Ga.  Ill,  187  S.E.  636. " 
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ADMINISTRATIVE  ORDERS,  REGULATIONS  and  OPINIONS 
: _ 


NATIONAL  HOUSING  ACT  -  ERA 

(Administrative  Rules  and  Regulations  under  Section  207,  Na¬ 
tional  Housing  Act,  June  30,  1939.  7  U.  S.  Law  Week  116) 

Rules  and  regulations  -pertaining  to  multi-family  and  group 
housing  insurance. 

Administrative  rules  under  Section  207  of  the  act,  designated 
Part  o32,  and  regulations  under  Section  207,  designated  Part  533,  are  is¬ 
sued  by  the  Administrator  in  revised  form,  effective  as  to  all  mortgages 
with  respect  to  which  a  commitment  to  insure  shall  be  issued  on  or  after 
June  30,  1939. 

The  administrative  rules  deal  with  applications  and  commitment, 
eligible  mortgages,  eligible  mortgagors,  supervision  of  mortgagors, 
eligible  mortgagees,  eligible  properties  and  title. 

The  regulations  deal  with  premiums,  rights  and  duties  of  a 
mortgagee  under  the  contract  of  insurance,  and  assignments. 


NATIONAL  HOUSING  ACT  -  PEA 

(Oomp.  Gen,  Dec.  A-38143,  July  24,  1939.  7  U.  S.  Law  Week  115.) 

Payment  will  not  be  made  on  defaulted  loan  insured  by  PEA  where 
bank  had  constructive  knowledge  that  borrower  was  'poor  credit 
risk  because  he  defaulted  on  previous  loan  at  another  branch  of 
bank. 


Payment  may  not  be  made  to  the  loaning  baik  in  connection  with 
a  defaulted  loan  insured  by  the  PHA  under  the  provisions  of  Title  I  of 
the  a.ct  where  the  borrower  had  defaulted  on  a  previous  loan  through  an 
entirely  separate  branch  of  the  same  financial  institution. 

In  decision  A-88143  (Aug.  21,  1937)  it  was  held  that  where  the 
borrower  had  previously  received  another  loan  from  the  loaning  bank,  on 
which  default  had  occurred  the  second  loan  did  not  constitute  a  good 
credit  risk,  and  that  the  bank  in  again  extending  a  loan  to  that  borrower 
had  not  exercised  the  good  credit  judgment  required  by  Regulation  No.  10. 

That  decision  is  equally  applicable  to  financial  institutions 
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operating  a  large  number  of  branches,  each  maintaining  independent  credit 
and  loan  operations,  and  granted  but  one  contract  of  insurance  by  the  FHA 
covering  all  branches.  The  information  available  to  one  branch  must  be 
considered  as  constructively  available  to  all  branches  as  well  as  to  the 
home  office. 


RURAL  REHABILITATION  CONTRACTS 

(Comp.  Gen.  Dec.  B-214 ,  July  13,  1939.  7  U.  S.  Law  Week 

114.) 

Purchase  -price  of  land  may  not  be  reduced  after  execution 

of  contract  where  it  Is  subsequently  discovered  that  land 

is  less  -productive  than  was  anticipated. 

Purchase  price  of  land  sold  by  the  ParmSA  to  a  rural  rehabil¬ 
itation  client  may  not  be  reduced  after  the  execution  of  the  lease  and 
purchase  contrext,  upon  discovery  that  the  land  is  not  as  productive  as 
was  anticipated.  •  • 

After  the  client  had  entered  into  possession  and  operation  of 
the  land,  it  was  discovered  that  the  average  annual  rainfall  is  greater 
than  was  originally  believed,  and -that  the  drainage  facilities  are  there¬ 
fore  inadequate ,  so  that  cultivation  is  possible  on  only  a  small  portion 
of  the  property.  The  Administration  states  that  had  that  fact  been  known 
when  the  contract  v/as  entered  into,  the  sales  price  would  have  been  fixed 
at  $4 ,.000  rather  than  $6,700  as  the  fair  market  value  of  the  property. 

It  appears  that  figures  relative  to  rainfall  for  previous  years 
were  as  readily  accessible  at  the  time  of  the  appraisal  of  the  property 
as  at  a  later  time,  and  that  they  were  equally  accessible  to  the  client 
as  to  those  who  made  appraisal  of  the  propjerty.  There  is  no  evidence 
and  no  allegation  that  there  was  any  fraud,  misrepresentation  or  conceal¬ 
ment  of  material  facts  on-  the  part  of  representatives  of  the  Government, 
upon  which  the  client  relied,  or  any  such  gross  error  of  judgment  as  to 
impute  an  intent  to  defraud.  There  is  nothing  to  indicate  that  the  par¬ 
ties  did  not  deal  at  arm's  length  in  the  whole  transaction. 

It  is  well  established  that  the  mere  fact  that  the  pecuniary 
result  which  a  contract  has  produced  has  not  come  up  to  the  expectations 
of  one  or  both  of  the  parties  is  not  sufficient  to  vary  the  terms  of  the 
written  contract.  It  is  equally  well  settled  that  officers  of  the 
Government  are  not  authorized  to  modify  the  terms  of  a  contract  by  a  sup¬ 
plemented.  or  substitute  agreement  if  such  modification  is  prejudicial  to 
the  interests  of  the  United  States,  and  that  no  official  of  the  Govern¬ 
ment  is  authorized  to  give  away  the  money,  property,  or  any  claim  of  the 
Government. 
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What  the  FarmSA  proposes  is  to  reduce  the  amounts  of  the  seve¬ 
ral  debts  to  the  United  States  of  this  client  and  others  similarly  situ¬ 
ated,  "thus  modifying  the  contracts  to  the  prejudice  of  the  United 
States  for  the  reason  that  the  pecuniary  result  of  their  undertakings 
has  not  come  up  to  their  expectations  and  thus,  in  effect , '  giving  away 
or  remitting  clahms  or  debts  due  the  government,  which  would  be  in  con¬ 
travention  of  well  established  principles  of  law".  There  is  no  legal 
authority  for  such  action. 


Other  rules,  regulations  and  administrative  orders  affecting  hous¬ 
ing  construction  or  finance  agencies  are  as  follows: 


GOVERNMENT  EMPLOYEES:  U.S.  Civil  Service  Commission  published  a  notice 
of  the  condition  of  the  apportionment  at  the  close  of  business  on  July  31 
See  4  Fed.  Reg.  3531. 

Published  a  notice  of  tile  condition  of  the  apportionment  as  of 
the  close  of  business  August  15,  1939.  See  4  Fed.  Reg.  3625. 


FARM  CREDIT  ADMINISTRATION:  The  Governor,  by  regulation  filed  August  11, 
amended  the  Code  of  Federal  Regulations  with  regard  to  the  authority  and 
order  of  precedence  of  the  deputy  governors,  general  counsel,  etc.  See 
4  Fed.  Reg.  3591. 

FLB  of  Columbia;  The  FLB  of  Columbia,  South  Carolina,  by  regu¬ 
lation  filed  August  7,  amended  the  Code  of  Federal  Regulations  with  re¬ 
gard  to  appraisal  fees  to  be  charged.  See  4  Fed.  Reg.  3533. 

FLB  of  Wichita:  The  FLB  of  Wichita,  by  regulation  filed 
August  28,  amended  the  Code  of  Federal  Regulations  with  regard  to  prepay¬ 
ment  fees  to  be  charged.  See  4  Fed.  Reg.  3743. 


FARM  SECURITY  ADMINISTRATION:  The  Secretary  of  Agriculture,  by  notice 
filed  July  29,  fixed  the  allotments  to  the  several  states  and  territories 
of  the  moneys  appropriated  for  the  purposes  of  Title  I  of  the  Bankhead- 
Jones  Farm  Tenant  Act.  See  4  Fed.  Reg.  3498-9. 

The  Secretary  of  Agriculture  published  notices  (filed  August  4) 
designating  the  counties  in  Arizona  and  Nevada  in  which  loans  could  be 
made  under  Title  I  of  the  Bankhead- Jones  Farm  Tenant  Act.  See  4  Fed.  Reg 
3533-4. 


FEDERAL  HOME  LOAN  BANK  BOARD,  by  resolution  filed  September  6,  amended 
the  Rules  and  Regulations  for  the  FHLBSystem  with  regard  to  investments 
by  FHLBs.  See  4  Fed.  Reg.  3840. 

Federal  Savings  and  Loan  System;  The  FHLB3  by  resolution  filed 
August  1,  amended  the  rules  and  regulations  of  FSLS  with  regard  to  in- 
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vestment  by  such  an  association  in  mortgage  participations.  See  Fed. 

Reg.  3515, 

The  FKLBB,  by  resolutions  filed  August  31,  amended  the  Rules 
and  Regulations  for  the  FSLS  with  regard  to  fidelity  bonds  covering 
directors,  officers,  employees,  and  agents  of  the  Federal  associations , 
and  with  regard  to  purchase  of  loans  by  Federal  associations.  See  4 
Fed.  Reg.  3787, 

The  FSLIC  by  resolutions  filed  August  31,  amended  the  Rules 
and  Regulations  for  Insurance  of  Accounts  with  regard  to  the  making  of 
loans,  and  the  maintenance  of  fidelity  bonds,  by  the  insured  institu¬ 
tions.  See  4  Fed.  Reg5  3788. 

Home  Owners1  Loan  Corporation:  The  General  Manager  and  General 
Counsel,  by  Administrative  Orders  filed  August  10,  amended  the  Code  of 
Federal  Regulations  with  regard  to:  (l)  the  opening  of  special  deposit 
accounts;  (2)  leases  of  corporation-owned  properties;  (3)  remittances 
from  contract  management  Brokers  income  derived  from  properties  referred 
to  them  by  the  Corporation;  and  (4)  restorations  by  State  Managers  of  in¬ 
sured  losses.  See  4  Fed.  Reg.  3579-81. 

The  General  Manager  and  General  Counsel,  by  Administrative  Or¬ 
ders  filed  August  lo,  amended  the  Code  of  Federal  Regulations  with  regard 
to  (1)  a.  procedure  for  the  handling  of  special  deposits  accounts  of  home 
owners;  (2)  the  authority  of  a  Regional  Manager  to  make  advances  for  re¬ 
pairs;  (3)  allowing  the  borrower  to  provide  the  labor  necessary  to  a  con¬ 
tract  for  reconditioning  or  necessary  repairs;  and  (4)  auditing  procedure 
for  special  deposits  accounts.  See  4  Fed.  Reg.  3649-50, 

The  General  Manager  and  General  Counsel,  by  Administrative  Or¬ 
der  filed  August  31,  amended  the  Code  of  Federal  Regulations  with  regard 
to  the  exercis"  of  authority  by  Regional  Managers.  See  4  Fed.  Reg.  3789. 

The  General  Manager  and  General  Counsel,  by  Administrative  Or¬ 
ders  filed  September  6,  amended  the  Code  of  Federal  Regulations  with  re¬ 
gard  to  definition  of  maintenance  repairs,  the  authority  of  Regional  Mana¬ 
gers  to  cancel  rental  agreements,  and  the  capacities  of  Contract  Manage¬ 
ment  Brokers,  See  4  Fed.  Reg.  3840. 

FEDERAL  HOUSING  ADMINISTRATION:  The  Administrator,  by  regulations  filed 
July  29,  provided  administrative  rules  for  multi-family  and  group  housing 
under  sections  207  and  210  of  the  National  Housing  Act.  See  4  Fed,  Reg, 
3489-96, 

The  Administrator  issued  Regulations,  filed  August  31,  govern¬ 
ing  insurance  against  loss  from  loans  under  Title  I,  Section  2,  National 
Housing  Act,  as  amended.  See  4  Fed.  Reg.  3789. 

UNITED  S'-tATES  HOUSING  AUTHORITY:  The  Administrator,  by  regulation  filed 
August  8,  set  out  the  purposes  for  which,  and  the  procedure  by  which,  ad¬ 
vance  loans  might  be  obtained.  See  4  Fed.  Reg.  3559, 
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ATTENTION  is  called  to  the  Annual  Summary 
of  State  and  federal  lav/s  and  regulations 
relating  to  public  and  private  housing; 
planning,  building  and  zoning.  This 
summary  f  orms  a  supplement  to  the  September 
issue  of  the  Legal  Digest  and  is  being 
distributed  to  all  names  on  the  mailing 
list. 

Additional  copies  of  the  supplement 
are  obtainable  on  written  request* 
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LEGAL  COMMENT 


LOCAL  TAX.  .T I  ON  .AND  HOUSING.  Report  of  Citizens  Housing  Council 
of  New  York.  July  1939. 

This  report  is  a  discussion  of  tax  policies  in  housing  projects 
under  the  following  section  headings:  Norms  of  Subsidy,  Methods  of  Fi¬ 
nancing  Subsidy,  Fiscal  Policies  as  a  Method  of  Promoting  or  Retarding 
Property  Improvement  for  Residential  Purposes.  The  appendices  contain 
information  and  collected  opinions  on  tax  exemption  statutes.  The  report 
is  important  because  of  its  thorough  coverage  of  the  subject  matter.  It 
is  of  value  since  it  presents  material  on  many  sides  of  the  problem  of  lo¬ 
cal  taxation.  The  facts  presented  should  materially  assist  in  the  formu¬ 
lation  of  policies  with  respect  to  taxation  and  local  finance. 


STREAMLINED  SPECIFICATIONS. 
Pencil  Points,  August  1939. 


by  Horace  W.  Peaslee,  F.A. I. A. 


"This  is  a  brief  for  a  modernized,  streamlined  specification- 
a  departure  which  simplifies  the  existing  type  of  sp  ecification  and  de¬ 
creases  the  labor  expended  in  its  preparation  .  ♦  , 


"The  object  of  any  specification  is  to  specify  what  is  to  be 
done,  how  it  is  to  be  done,  and  the  materials  and  workman  ship  required* 
To  ensure  that  the  requirements  are  fulfilled  exa.ctly  as  stated,  the  old 
line  specification  has  become  so  hedged  about  with  legal  phraseology  as 
to  be  primarily  a  legal  document  and  only  secondarily  a  construction 
specification.  It  is,  of  course,  essential  to  make  a  specification  a 
sound  basis  of  contract,  but  it  is  not  necessary  to  go  to  the  present 
extremes. 


"Quality  of  materials  and  workmanship  and  standards  for  wages 
and  hours  are  the  'priceless  ingredients'  of  the  specification  product. 
They  are  not  safeguarded  by  inclusion  in  each  sentence  of  every  paragraph, 
plumbing  fixtures  do  not  have  to  be  specified  sentence  by  sentence — in¬ 
stead  they  are  sensibly  and  clearly  covered  by  a  simple  listingl 

"If  quality  of  materials  and  workmanship  and  standards  of  labor 
do  not  require  incessant  repetition  and  are  assured  by  the  General  Con¬ 
ditions,  then  why  must  every  sentence  of  a  specification  be  made  a  binding 
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stipulation  that  the  contractor  ’shall  provide'  certain  material  and 
' shall  perform'  certain  operations? 

'’The  first  consideration  is  to  split  the  specification  into 
two  separate  specialized  writing  operations: 

"Pcjrt  1  for  Lawyers — to  distil  the  essence  of  the  contract  and 
to  draft  a  single  iron-clad  condition  to  the  effect  that  EVERYTHING 
listed  thereinafter,  material  or  operation,  shall  be  put  into  the  job, 
subject  to  qualification,  condition  or  exception  noted. 

"The  streamlined  version  shifts  the  emphasis  back  where  it 
originally  belonged— -on  the  work  to  be  done— but  without  lessening  the 
legal  safeguards.  The  legal  aspect  is  summarized  in  a  preliminary 
governing  clause  which  leaves  the  body  of  the  specification  free  from 
hampering  legal  phraseology.  By  focussing  attention  upon  such  a  single 
mandatory  clause,  the  possibilities  of  the  usual  and  almost  inevitable 
omissions  and  contradictions  are  minimized.  Such  a  change  is  the  follow¬ 
ing,  which  has  been  drafted  either  for  addition  to  the  General  Conditions 
or  as  a  preliminary  clause  of  each  sub-contract  division. 

"'The  listing  herein  of  article  or  material,  operation 
or  method,  requires  that  the  Contractor  shall  provide 
each  item  listed — of  quality,  or  subject  to  qualifica¬ 
tion,  noted;  and  the  Contractor  shall  perform  each 
operation  prescribed — according  to  conditions  stated, 
providing  therefor  all  necessary  labor,  equipment  and 
incidentals. ' 

"Part  2  for  Technicians— to  distil  the  construction  essentials 
— boiling  down  to  a  clear,  concise  analysis  of  materials  and  methods — an 
Outline  of  Requirements. 

"With  the  body  of  the  specification  left  free  for  technical  de¬ 
tails  only,  the  specification  writer  may  then  express  his  requirements  in 
clear,  concise  form  in  headings  and  subheadings ,  without  sentence  struc¬ 
ture,  using  phrases  in  preference  to  clauses,  with  only  essential  adjec¬ 
tives  or  adverbs,  with  no  articles,  definite  or  indefinite,  unless 
positively  required." 

The  author  then  graphically  presents  in  two-column  form  the 
present  style  of  specification  writing  and  the  proposed  style  using  as 
an'  illustration  the  "application  of  membrane  waterproofing".  The  present 
system  uses  the  cumbersome  and  repetitious  legalistic  phraseology  while 
the  new  one  presents  the  seme  material  in  outline  form  making  the  contract 
more  easily  understood,  using  less  verbiage  and  space.  The  saving  on  the 
space  in  words  and  lines  on  the  illustration  averages  about  50$  not  to  men¬ 
tion  the  time.  As  fu  as  the  legal  effect  is  concerned,  the  contract  would 
have  the  same  meaning  and  force. 


CHC  5015 


No.  62 


HOUSING  LEGAL  DIGEST 


33 


September  1939 


SELECTED  REFERENCES* 


(The  following  list  of  current  references,  while  by  no' 
means  exhaustive,  indicates  the  availability  of  material 
concerning  legal  problems  regarding  housing  and  related 
documents, ) 


BUILDING  CODES  . 

Building  Code  Possible  for  Small  Cities.  Enabling  acts,  sponsored  by 
the  Middle  Atlantic  Lumbermen's  Association,  have  been  passed  by  the 
Pennsylvania  General  Assembly,  empowering  incorporated  communities  to 
adopt  as  their  own  any  standard  building  code  published  and  printed 
in  book  form.  (Building  Supply  News,  May  1939,  p.  30.) 

Preparation  and  Revision  of  Building  Codes,  by  G.  N.  Thompson.  (BMS 
19)  This  book  is  a  reference  work  for  the  preparation  of  building 
codes  and  ordinances. 


FORECLOSURES 

Non-farm  real  estate  foreclosures.  Apr.  1939,  (1939)  (3)  leaves,  1 
pi*  4°  (Division  of  Research  &  Statistics,  Federal  Home  Loan  Bank 
Board).  Monthly.  Processed.  Y3.F31/3: 10/939-4, 

-Same,  May  1939.  Y3.F31/3; 10/939-5. 

HOUSING 

-General 

Fifth  annual  report  of  the  Federal  Housing  Administrati on  for  the  year 
ending  Dec,  31,  1938.  1939.  176  p.  il.  pi,  (Federal  Housing  Adminis¬ 
tration).  Y3.F31/11: 1/938.  25^. 

Index-Digest ,  v.  2,  no.  13  and  14,  May  1  and  15,  1939;  issued  fort¬ 
nightly  by  Joint  Bibliography  Section,  Sub-Committee  on  Economics  and 
Statistics  of  Central  Housing  Committee.  (1939),  cover  title,  iii/ 

83  p,  and  ii/26p.  4o  processed.  Y3. C33/ 3: 7/2-12,2-14. 

Shelter,  the  housing  program  of  United  States  Government.  Office  of 
Government  Reports,  (April  1939)  (ll)  leaves,  oblong  8°  (Processed) 
Y3.N21/9: 2  Sh  4. 
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INSURANCE 

Mutual  mortgage  insurance.  Federal  Housing  Administration.  Revised 
July  1,  1939.  1939.  20  pp. 

LANS 

List  of  latest  law  comoilat ions  with  subsequent  session  laws  to  date; 
prepared  by  Minnie  Wiener.  Federal  Emergency  Administration  of  Public 
Works.  June  1939.  20  leaves,  f°  (Processed).  Y3.F31/4: 5L44/939. 

LEGISLATION 

Home  Loan  Bank  Act.  Hearings,  76th  Cong.,  1st  sess.  on  H.R.  5535  super¬ 
seded  by  H.R.  6971,  to  amend  the  Federal  Home  Loan  Bank  Act,  Home  Owners 
Loan  Act  of  1936,  title  5  of  the  National  Housing  Act,  and  for  other 
purposes,  Apr.  25,  26,  27,  May  2,  3,  4,  5,  9,  10,  16,  17,  18,  19,  23,  25 
26  and  June  1,  2,  6,  1939.  446  p.  (Banking  and  Currency  Committee, 

House.)  Y4.B22/1: H75/5. 

LOANS 

Property  improvement  loans  under  Title  I  of  National  Housing  Act,  as 
amended,  June  5,  1939,  regulations  effective  July  1,  1939.  (1939) 

Federal  Housing  Administration.  iv^44  p,  (FHA  1,  revised  7-1-39), 
Y3.F3l/ll:7L78/3/93'9 

MISCELLANEOUS 

Decisions  of  Comptroller  Genera,! ,  v.  18,  Apr.  1939;  Fred  H.  Brown,  comp¬ 
troller  general >  R.  N.  Elliott,  assistant  comptroller  general.  1939. 
General  Accounting  Office.  (l)-/763-815  p.  (Monthly.)  Paper,  10^. 
single  copy,  $1  GO  per  year;  foreign  subscription,  $1.40  GA  1.5/2:18/10. 

Federal  Home  Lorn  Bank  Board  and  its  agencies:  Federal  Home  Loan  Bank 
System,  Federal  Savings  and  Loan  Insurance  Corporation,  Home  Owners1 
Loan  Corporation  (general  information).  (1939)  18  p,  4°  (Processed) 
Y3.F31/3: 2F31. 

Publications  of  Information  Service  (list).  Office  of  Gov er nmen t  Re¬ 
ports,  Jan.  1,  1939.  1  p*  4o  (processed)  Y3.N2l/9;2  In3/4. 

Principal  Federal  Agencies  Concerned  with  Housing.  Office  of  Government 
Reports,  broadside.'  Aug.  25,  1939,  19x14’’.  (issued  by  the  OGR,  from 

data  assembled  by  the  Central  Housing  Committee ,  to  clarify  differences 
in  authorization  and  functioning  of  Federal  agencies  concerned  with 
housing, ) 


MORTGAGES 

-Cuba 

Cur  so  de  legislacion  hiuotocaria.  Havana:  Editorial  Verdugo ,  1938,  4  p 

1,  336,  10,  11.  Manuel  Dorta  Duque,  A  review  of  mortgage  legislation 
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in  Europe  from  the  late  middle  ages  to  the  present,  the  derivation  of 
the  Cuban  mortgage  law,  and  an  analysis  of  the  theory  and  characteris¬ 
tics  of  mortgages  and  mortgage  practice, 

-General 

'  Never  a,  letter  like  this  I  (that  your  mortgage  comes  due,  if  you  se¬ 
cured  your  loean  from  Federal  land  bank.)  Farm  Credit  Administration, 
(1939).  (4)  p.  oblong,  48°  (1-29).  FCA1. 4/2: 1-29, 

MORTGAGE  INSURANCE 

Mu tual  mo r t ana e  insurance,  administrative  rules  and  regulations  under 
sec.  203  of  National  Housing  Act,  as  amended  June  3,  1939.  Revised 
July  1,  1939.  1939,  Federal  Housing  Administration,  (l)/20  p.  (FHA 

form  2010),  YS.F31/11: 7MS4/2/939, 

Property  Standards  (requirements  for  mortgage  insurance  under  Title  2 
of  National  Housing  Act);  (FHA)  pt.  6,  Minimum  requirements  for  eastern 
Missouri  district,  St.  Louis,  Missouri;  Revised  June  1,  1939,  1939, 

(2)/8  p.  (Circular  2;  FHA  form  2268).  Y3.F31/11: 4/2/rev. -6 ,pt06/Mo.~2. 

-Same;  pt,  6,  Minimum  requirements  for  Georgia.  Atlanta,  Ga.  Revised 
June  1,  1939.  1939.  (2)^8  p.  (Circular  2;  FHA  form  2270).  Y3.F31/11/ 

4/2/r  ev,-5,pt.  6/Ga. 

-Same;  pt.  6,  Minimum  requirements  for  Louisiana.  New  Orleans,  La.  Re¬ 
vised  June  1,  1939,  1939,  (2)/8  p.  (Circular  2;  FHA  form  2238). 

YS.FSl/ll: 4/2/r ev„~7,  pt.  6/La. 

-Same;  pt,  6,  Minimum  requirements  for  North  Dakota,  Bismarck,  N.  Dak. 
Revised  June  1,  1939.  1939.  ii/8  p.  (Circular  2;  FHA  form  2261). 

Y3.F31/11: 4/2/rev. -5;  pt.  6/N.Dak. 

-Same;  pt.  6,  Minimum  requirements  for  Oklahoma.  Oklahoma  City,  Okla¬ 
homa,  Revised  June  1,  1939.  1939.  (2)y8  p.  (Circular  2;  FHA  form 

2221).  Y3.F3l/ll /4/2/rev, -6 ;  pt.  b/Okla. 

POLICE  POWER 

-Maine 

Police  Power  in  Maine,  Amended  Section  136  of  Chapter  5,  Maine,  Re¬ 
vised  Statutes,  regarding  authority  of  cities  and  towns  to  adopt  and 
enforce  building  codes.  (Building  Standards  Monthly,  June,  1939,  p.  3). 

TAXATION: 

-Homestead  Exemption 

Homestead  Tax  Exemption,  Analysis  by  30  realtors  in  12  states  which 
now  practice  exemption.  Does  it  increase  taxes  on  other  kinds  of  real 
estate?  17  say  it  doesn’t;  13  say  it  does.  Details  of  a  study  made 
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for  Duluth  by  the  local  government  Research  Bureau  covering  the  years 
1935-39.  How  tax  exemption  works  in  Canada.  (Freehold#  July  1,  1939, 
pp#  13-16.) 

ZONING 

Zoning  Group  Housing  Projects.  Paul  Oppermann#  American  City.  Aug, 
1939.  This  article  discusses  the  problems  of  amending  a  zoning  ordi¬ 
nance  to  meet  the  requirements  of  large-scale  housing  projects.  The 
experiences  and  solutions  of  a  number  of  cities  throughout  the  coun¬ 
try  are  presented. 
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publications  listed  are  available 
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FOREWORD 


This  material  has  "been  prepared  for  the  purpose  of 
summarizing  the  current  status  of  housing  legislation 
in  the  United  States.  As  changes  are  constantly  occur - 
ing  in  laws  affecting  public  and  private  housing,  it 
is  proposed  to  issue  a  revision  annually.  The  material 
is  necessarily  generalized  in  the  interest  of  brevity. 


Explanatory  Statement 


With  regard  to  Public  Low-Rent  Housing  and  Slum  Clearance: 

The  United  States  Housing  Act  of  1937,  as  amended  in  1938,  authorizes 
the  United  States  Housing  Authority  to  provide  financial  assistance 
for  the  construction  and  administration  of  public  low-rent  housing 
and  slum  clearance  projects  by  municipal,  county  and  state  public 
housing  agencies  for  families  of  low  income.  Thirty-eight  states 
have  enacted  enabling  legislation  to  a/uthorize  such  public  agencies 
to  undertake  low-rent  housing  and  slum  clearance  projects.  Such 
state  legislation  usually  (l)  authorizes  public  housing  agencies  to 
issue  bonds  and  to  acquire  property  by  eminent  domain,  (2)  provides 
that  the  property  and  bonds  of  such  public  housing  agencies  are  exempt 
from  taxation,  (3)  authorizes  public  bodies  and  private  persons  to  in¬ 
vest  in  the  bonds  of  such  public  housing  agencies  and  (4)  authorizes 
state  public  bodies  to  cooperate  with  public  housing  agencies  or  the 
Federal  Government  with  regard  to  housing  and  slum  clearance  projects. 
Slum  clearance  legislation  is  also  often  enacted  to  authorize  munici¬ 
palities  to  exercise  the  police  power  for  the  repair,  closing  or 
demolition  of  dwellings  unfit  for  human  habitation. 

With  regard  to  Limited  Dividend  Housing; 

Fifteen  states  have  enacted  legislation  to  authorize  limited  dividend 
housing  corporations  to  provide  safe  and  sanitary  housing  for  families 
of  low  income  and  for  the  elimination  of  congested  and  insanitary  hous¬ 
ing  conditions  under  the  supervision,  regulation  and  control  of  a 
state  housing  board  or  commission.  The  profits  of  such  corporations 
are  limited  by  statute.  Such  corporations  are  usually  authorized  to 
acquire  property  by  eminent  domain  with  the  approval  of  the  state  board 
or  commission.  State  boards  generally  have  the  following  powers  with 
regard  to  limited  dividend  housing  corporations:  to  conduct  hearings 
and  to  study  housing  conditions  to  determine  the  need  for  housing 
projects;  to  approve  housing  projects  prior  to  their  initiation;  to 
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approve  the  area  in  which  projects  will  he  located;  to  approve  the 
financing  of  projects;  to  fix  the  rents  charged;  to  investigate  the 
business  affairs  of  the  corporations;  to  make  rules  and  regulations 
with  respect  to  the  operation  of  projects;  and  in  general  to  super¬ 
vise  all  the  activities  of  limited  dividend  corporations  undertaking 
nous ing  pro  j  e c  t  s . 

fith  regard  to  Laws  Favorable  and  Unfavorable  to  Home  Financing; 

Consideration  of  laws  affecting  home  financing,  either  favorably  or 
adversely,  has  been  limited  to  those  which  either  do  or  do  not  tend 
to  make  mortgage  loans  available  to  a  home  owner  expeditiously  and 
economically.  Whether  a  particular  law  is  to  be  considered  favorable 
or  unfavorable  to  home  financing  is  governed  by  standards  which  must, 
of  necessity,  be  somewhat  arbitrary.  Laws  designed  to  benefit  borrow¬ 
ers  may  in  fact  be  a  detriment  to  home  financing  if  they  have  the  ef¬ 
fect  of  discouraging  lenders  from  making  loans  in  the  jurisdiction 
in  which  they  operate.  Of  this  class  are  moratorium  laws  in  general, 
laws  limiting  the  right  of  the  lender  to  obtain  through  a  receiver  or 
otherwise,  possession  of  mortgaged  property  and  the  income  therefrom 
during  foreclosure,  laws  limiting  deficiency  judgments  and  laws  per¬ 
mitting  long  redemption  periods.  Although  foreclosure  by  court  action 
is  expeditious  and  economical  in  a  number  of  states,  it  is  on  the 
wnole  subject  to  considerable  delay  with  consequent  accrual  of  fees 
and  costs  which  increase  the  expense  to  the  borrower  in  case  of  re¬ 
demption  or  repurchase. 


v\r  ibh  the  above  in  mind,  the  factors 
in  deciding  whether  particular  state 
able  or  unfavorable. 


indicated  herein  were  considered 
laws  should  be  considered  favor- 


Foreclosure  by  advertisement  lias  been  uniformly  listed  in  the  favorable 
column  and  foreclosure  by  court  action,  where  required,  has  been  noted 
as  unfavorable . 


-rom  three  to  four  months  from  first  foreclosure  notice  to  date  of  sale 
has-been  deemed  a  resonable  foreclosure  period  and  when  a  greater  length 
of  oirne  is  required,  it  has  been  noted  as  unfavorable. 


A  redemption  period  which,  added  to  the  foreclosure  period,  amounts  to 
more  than  six  months,  has  been  listed  as  unfavorable.  This  is  particu¬ 
larly  true  when  the  borrower  is  entitled  to  possession  and  the  income 
from  the  property  during  such  period. 


Foreclosure  costs  which  on  a  small  home  loan  average  more  than  $150, 
including  usual  attorneys'  fees,  have  been  considered  unfavorable. 

Laws  which  permit  banks,  trust  companies,  building  and  loan  associa¬ 
tions,  insurance  companies  or  fiduciaries  to  make  or  invest  in  mort¬ 
gage  loans  insured  by  Federal  Housing  Administrator,  and  those  under 
which  all  taxes  are  payable  to  one  official  have  been  noted  in  the 
favorable  section. 


-  3  - 


The  imposition  of  no  tax  or  a  comparatively  small  tec:  on  savings  and 
loan  associations  or  shareholders  thereof  has  been  noted  as  a  favor¬ 
able  factor.  Such  a.  tax  usually  is  passed  on  to  the  borrowers  from 
such  association  and  is  a  tax  in  addition  to  the  ordinary  real  estate 
taxes  paid  by  such  borrower  thus  placing  an  additional  burden,  not 
borne  by  the  general  public,  upon  the  home  owner  who  finances  his  home 
through  a  savings  and  loan  association. 

■:/ith  regard  to  Building  Regulations: 

Building  codes  are  concerned  with  the  safety,  health  and  welfare  of 
those  in  and  about  buildings.  They  contain  provisions  for  construc¬ 
tion  and  maintenance  intended  to  minimize  danger  from  fire,  from  col¬ 
lapse,  and  from  insanitary  conditions.  They  are  based  on  the  police 
power,  and  except  in  those  places  where  the  Federal  Government  has 
direct  jurisdiction,  represent  an  exercise  of  state  authority.  This 
authority  is  generally  passed  on  to  the  municipalities  through  enabling 
acts,  powers  granted  in  cities1  charters  or  otherwise.  As  a  result  the 
more  than  1,500  building  codes  in  effect  are  mostly  in  the  form  of 
municipal  ordinances.  There  are  a  limited  number  of  state  codes  which 
are  themselves  further  limited  to  specific  classes  of  occupancy  or 
specific  areas  within  the  state.  State  building  codes  are  usually  in 
the  form  of  rules  and  regulations  promulgated  by  boards  acting  under 
authority  granted  by  law.  Regulation  of  building  construction  and 
equipment  is  also  exercised  through  housing  codes,  plumbing  codes, 
elevator  codes,  electrical  codes,  and  other  forms  of  state  and  muni¬ 
cipal  legislation. 

fith  regard  to  Planning,  Platting  and  Zoning: 

The  city  planning  and  housing  movement  has  for  its  objective  the  more 
orderly  and  efficient  development  of  our  urban  areas  for  the  provision 
of  improved  and  more  economical  working  and  living  and  living  condi¬ 
tions.  The  comprehensive  city  plan  which  best  serves  the  present  and 
prooable  future  needs  of  the  citizens  of  a  community  for  their  homes, 
their  places  of  work,  their  recreation  and  travel  about  the  community, 
provides  for  the  appropriate  location  and  development  of  streets,  parks, 
public  utilities  and  public,  private  and  residential  buildings,  thus 
insuring  the  greatest  possible  stability  of  use  values  in  residential 
as  well  as  other  areas.  Through  enabling  legislation  most  of  the  states 
have  authorized  cities  and  counties  to  create  an  official  planning  com¬ 
mission  and  to  proceed  with  the  development  of  city  and  county  planning 
procedures.  Through  appropriate  land  subdivision  regulations  many 
cities,  townships  and  counties  may  exercise  control  of  land  develop¬ 
ment.  The  continuing  studies  by  city  planning  commissions  constitute 
a  comprehensive  and  sound  basis  of  fact  for  determining  housing,  re¬ 
creation,  transportation  and  other  needs  and  properly  guiding  future 
development . 


Zoning  is  one  of  our  most  important  instruments  for  insuring  the  orderly 
development  of  cities  and  the  preservation  of  human  and  economic  values. 
Through  zoning,  a  city  regulates  the  use  of  buildings,  structures,  and 
land  by  segregating  them  to  their  appropriate  locations  and  places  limi¬ 
tations  upon  the  height  of  buildings  and  the  space  about  them,  by  the 
establishment  of  specific  zones  or  districts.  Zoning  is  an  exercise  of 
the  police  power  of  the  state  for  the  protection  of  health,  safety  and 
general  welfare  of  the  public.  Immediately  following  adoption  of  the 
original  comprehensive  zoning  ordinance  in  New  York;  City  in  1916,  the 
reasoning  of  the  United  States  Supreme  Court  in  Welch  vs.  Swasey  (214 
U.S.  Si)  and  Hadacheck  vs.  Sebastian  (239  U.S.  394)  established  the  val¬ 
idity  of  zoning  and  assured  its  success.  The  constitutionality  of  zoning 
was  firmly  established  by  the  decisions  of  the  Supreme  Court  in  the  cases 
of  Suclid.  Village  vs  Ambler  Realty  Co.  (272  U.S.  365)  in  1926  and  Gorieb 
vs  fox  (274  U.S.  603)  in  1927. 

The  material  on  planning,  platting  and  zoning  legislation  presented 
herein  has  been  made  available  by  the  National  Resources  Planning 
Board  from  its  Circular  XII  (revised  Sept.  10,  1939)  which  also  con¬ 
tains  citations  on  State  Planning  and  Recreation. 

The  following  publications,  to  which  reference  is  made  in  this  summary 
were  prepared  by  the  former  Advisory  Committee  on  City  Planning  and 
Zoning  of  the  U.  S.  Department  of  Commerce: 

A  Standard  City  Planning  5  nab  ling  Act,  1928,  54  p.  Government 
Printing  Office,  Washington,  D.  C.  15  cents. 

A  Standard  State  Zoning  Enabling  Act,  1926,  13  p.  Government 
Printing  Office,  Washington,  D.  -C.  5  cents. 


ALABAMA. 


Public  Low-Rent  Housing  and  Slum  Clearance 

Housing  Authorities  Law,  General  Acts  of  1935,  No.  56,  as  amended  by 
General  Acts  of  1935,  No.  44 5  (1936  Supplement  to  Code  of  1928,  Sections 
1297  (5)  to  1297  (31)),  and  as  further  amended  by  General  Acts  of  1939, 

No*  148,  provides  for  the  creation  of  housing  authorities  for  cities  and 
towns.  The  area  of  operation  of  an  authority  consists  of  the  city  or 
town  and  the  area  within  ten  miles.  An  authority  has  the  power  to  issue 
bonds  and  to  acquire  property  by  eminent  domain.  Housing  Cooperation  Law, 
General  Acts  of  1935,  No.  4l  (1936  Supplement  to  Code  of  1928,  Sections 
1297  (1)  to  1297  (4)),  authorizes  the  State  and  any  county,  city,  town, 
municipality  or  agency  of  the  State  to  cooperate  with  an  authority  or  the 
Federal  Government  with  regard  to  housing  projects.  Legal  Investments 
Law,  General  Acts  of  1939,  No.  570,  provides  that  the  bonds  of  any  hous¬ 
ing  authority  or  agency  in  the  United  States  are  legal  investments  for 
public  and  private  funds. 

In  an  Advisory  Opinion  to  the  Governor,  (179  So.  535  (1938)),  the  Supreme 
Court  of  Alabama  declared  that  the  property  of  a  housing  authority  is  not 
subject  to  taxation  by  the  Legislature. 

Housing  authorities  have  been  created  for  Andalusia,  Anniston,  Birmingham, 
Colbert  County,  Florence,  Gadsden,  Mobile,  Montgomery,  Phenix  City, 

Bed  Level  and  Selma. 


Home  Financing 

Laws  Favorable 

Foreclosure  by  advertisement. 

Short  period  required  to  fore¬ 
close  (approximately  40  days). 

No  moratorium  law. 

Foreclosure  inexpensive. 

Laws  permitting  mortgage  loans 
up  to  90$  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Laws  Unfavorable 

Long  redemption  period — 2  years — 
although  purchaser  obtains 
title  and  possession  at  date  of 
foreclosure  sale. 

Law  limiting  deficiency  judgments. 

Relatively  high  taxes  on  savings 
and  loan  associations  or  share¬ 
holders. 

Increased  cost  to  lender  of  mainr- 
taining  tax  records  due  to  fact 
that  taxes  are  collected  by  more 
than  one  official. 


Building  Regulations 

There  is  no  state  building  code.  The  state  does,  however  have  miscel¬ 
laneous  laws  relating  to  fire  escapes,  plumbing,  and  sanitary  facilities, 
the  licensing  of  contractors  and  registration  of  engineers  and  surveyors, 
and  empowering  municipalities  to  establish  building  regulations.  Thirty- 
three  municipalities  of  2500  population  and  over  are  reported  to  have 
local  building  codes.  Others  have  fire  limit  ordinances  and  miscellaneous 
regulations  concerning  construction. 


ALABAMA  ( cont  !  d) 


Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1935,  Act  534,  City  Planning  Enabling  Act. 

Platting  and  Subdivision  Control:  Laws  of  1927,  Nos.  208  and  217;  Code 
Sec.  10357-10359;  6439-6441,  regulates  the  recording  of  plats. 

Laws  of  1935,  Act  No.  534,  City  Planning  Enabling  Act. 

Zoning:  Laws  of  1927,  Act  373,  confers  zoning  authority  upon  municipal 
corporations  of  population  between  60,000  and  150,000. 

Laws  of  1923,  Act  435,  as  amended  by  Laws  of  1931,  Act  389,  enables 
cities  of  100,000  or  more  to  zone.  (Follows  Standard  Act.) 

Laws  of  1923,  Act  443,  enables  each  municipal  corporation  to  zone. 
Lav/s  of  1927,  Act  380,  provides  for  zoning  in  Capitol  Heights  Section 
of  City  of  Montgomery. 


ARIZONA 


Public  Low-Rent  Housing  and  Slum  Clearance 


-Municipal  Housing  Law,  Acts  of  1939,  Chapter  82,  provides  for  the 
creation  of  housing  authorities  for  cities  and  towns  as  agents  of 
such  cities  and  towns.  The  area  of  operation  of  an  authority  con¬ 
sists  of  the  city  or  torn  for  which  it  is  created.  A  city  or  tom 
has  the  power  to  issue  housing  bonds  and  to  acquire  property  by 
eminent  domain  for  housing  projects.  Any  state  public  body  is 
authorized  to  cooperate  with  a  city  or  tom  or  an  authority  or  the 
Federal  Government  with  regard  to  housing  projects.  Housing  pro¬ 
jects-,  being  the  property  of  a  city  or  tom,  are  exempt  from 
taxation  pursuant  to  Article  IX,  Section  2  of  the  State  Constitution. 

An  authority  has  been  created  for  Phoenix. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 


State,  county  and  local  taxes, 
except  special  assessments, 
collected  by  one  collector. 

Laws  permitting  mortgage  loans 
up  to  90%  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Foreclosure  is  by  court  action 
only — an  extended  period  is  re¬ 
quired  (about  one  year),  and  it 
is  relatively  expensive. 

Redemption  period  (6  months). 

During  the  redemption  period,  if 
property  is  occupied  by  home 
owner,  purchaser  is  not  entitled 
to  rents. 

Moratorium  laws  and  laws  limiting 
deficiency  judgments. 

High  taxes  on  savings  and  loan 
associations. 

Increased  cost  to  lender  of  maintain¬ 
ing  tax  records  due  to  fact  that 
special  assessments  are  collected 
by  separate  officials. 


Building  Regulations 

There  is  no  state  building  code.  There  are  laws  providing  for  the 
registration  of  architects,  engineers,  and  surveyors,  and  for  the 
licensing  of  contractors.  Municipalities  are  authorized  to  draw  up 
regulations  concerning  prevention  of  fire,  construction  of  chimneys, 
construction  of  fire  escapes,  and  other  matters  customarily  found  in 
local  building  regulations.  Fourteen  municipalities  of  2500  popula¬ 
tion  and  over  are  reported  to  have  local  building  codes. 


ARIZONA  ( eont 1  &) 


Planning,  Platting  and  Zoning 
Local  Planning:  No  Law. 

Platting  and  Subdivision  Control:  Laws  of  1928,  Rev.  Code  and  Sup. 
of  1935,  Sec.  423-428;  393-395;  3210-3211;  3193-3194;  regulates 
platting  by  authorizing  the  governing  bodies  of  municipalities  to 
approve  all  plats. 

Laws  of  1937,  Ch.  53,  controls  and  regulates  subdivision  by  licens¬ 
ing  real  estate  salesmen  and  brokers. 

Zoning:  Laws  of  1925,  Ch.  8,  as  amended  by  Laws  of  1926,  Ch.  27 
(Code  of  1928,  Ch.  12,  Art.  l4,  Sec.  62,  p.  93),  enables  incor¬ 
porated  cities  and  towns  to  zone.  (Follows  Standard  Act.) 


ARKANSAS 


Public  Low-Rent  Housing  and  Slum  Cl earance 


Housing  Authorities  Law,  Acts  of  1937,  No*  298  (Pope’s  Digest  of 
Statutes  of  Arkansas,  1937,  Sections  10059  to  10088),  provides  for  the 
organization  of  housing  authorities  for  cities  and  counties.  The  area 
of  operation  of  a  city  authority  consists  of  the  city  find  the  area  within 
five  miles  (if  the  city  has  a  population  of  less  than  10,000)  or  ten  miles 
(if  the  city  has  a  population  of  10,000  or  more);  and  the  area  of  opera¬ 
tion  of  a  county  authority  consists  of  the  county  for  which  it  is  organ¬ 
ized.  An  authority  has  the  power  to  issue  bonds  and  to  acquire  property 
by  eminent  domain.  The  property  of  housing  authorities  is  exempt  from 
taxation.  The  bonds  of  housing  authorities  of  the  State  are  legal  in¬ 
vestments  for  public  and  private  funds.  Any  state  public  body  is  author¬ 
ized  to  cooperate  with  an  authority  or  the  Federal  Government  with  regard 
to  housing  projects.  Eminent  Domain  Law,  Acts  of  1935,  Act  No,  177 
(Pope’s  Digest  of  Statutes  of  Arkansas,  1937,  Sections  5083  to  5086), 
authorizes  any  Federal  agency  or  any  corporation  receiving  aid  from  the 
United  States  or  any  agency  thereof  to  acquire  real  property  by  eminent 
domain  for  a  housing  project, 

A  housing  authority  has  been  organized  for  Fayetteville* 


Limited  Dividend  Housing 

State  Housing-  Law,  Acts  of  1933 ,  No.  89  (Pope’s  Digest  of  Statutes  of 
Arkansas,  1937,  Sections  12243  to  12269),  authorizes  limited  dividend 
housing  companies  to  provide  safe  .and  sanitary  dwellings  for  families 
of  low  income  under  the  supervision  and  control  of  the  State  Board  of 
Housing.  Such  companies  have  the  power  to  acquire  property  by  eminent 
domain  only  with  the  authorization  of  the  Board. 


Home  Financing 

Laws  Favorable 

Short  period  of  foreclosure 
(about  100  days). 

Redemption  period  may  be  waived. 

State,  county  and  local  taxes, 
except  special  assessments, 
collected  by  one  collector. 

Foreclosure  inexpensive. 

Laws  permitting  mortgage  loans 
up  to  90%  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Laws  Unfavorable 

Practical  necessity  of  foreclosure 
by  court  action. 

One  year  redemption  period 

Moratorium  laws. 

High  taxes  on  building  and  loan 
associations. 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  special  assessments  are  col¬ 
lected  by  separate  officials. 


ARKANSAS  (Cont* d) 


Building  Regulations 


There  is  no  state  "building  code.  There  are  laws  relating  to  excavations, 
the  registration  of  engineers,  sanitation,  registration  of  plumbers,  and 
regulation  of  plumbing,  and  also  authorizing  municipalities  to  draw  up 
local  "building  regulations,  including  limitations  on  the  height  of  "build¬ 
ings.  Fourteen  municipalities  of  2500  population  and  over  are  reported 
to  have  local  building  codes.  Others  have  fire  limit  ordinances  and 
miscellaneous  regulations  concerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1937,  Act  246  (Digest  of  Stats,  of  Ark,,  Ch.  39, 
Sec.  2445),  authorizes  creation  of  planning  boards  in  all  counties. 
(Follows  phraseology  and  certain  provisions  of  Standard  Act.) 

Laws  of  1931,  Act  No.  1  (Digest  of  Ark.  Stats.,  1937,  Ch.  115,  Sec.  9522, 
p.  24l4)  authorizes  taking  of  land  and  easements  by  eminent  domain  for 
construction  of  public  buildings  and  creation  of  parks  and  improvement 
districts. 

Lav/s  of  1931,  Act  210  (Digest  of  Ark.  Stats.,  1937,  Ch.  115,  Sec,  10032), 
authorizes  cities  of  first  class  and  adjacent  property  owners  to  close 
and  abandon  unnecessary  alleys. 

Laws  of  1931,  Act  275  (Digest  of  Ark.  Stats.,  1937,  Ch.  115,  Sec.  10027), 
enlarges  powers  of  city  and  town  councils  regarding  special  improvement 
districts;  authorizes  council  to  deny  petition  for  organization  of  an  im¬ 
provement  district  where  city  planning  commission  disapproves  it  as  not 
harmonizing  with  city  plan. 

Laws  of  1929,  No,  108,  authorizes  cities  of  first  and  second  classes  to 
plan  and  zone.  (Substantially  follows  the  Standard  Act.) 

Platting:  1937  Digest  of  Stats,,  Sec.  9524,  regulates  recording  of  plats. 

Zoning:  Laws  of  1924,  Act  6,  p,.  60,  enables  cities  of  first  class  to  zone. 
Laws  of  1929,  Act  108,  p,  545  enables  first  and  second  class  cities  to 
plan  and  zone. 


CALIFORNIA 


Public  Low-Rent  Housing  and  Slum  Clearance 

Housing  Authorities  Law,  Statutes  of  19 38,  Extra  Session,  Chapter  4,  as 
amended  by  Statutes  of  1939,  Chapter  301,  provides  for  the  organization 
of  housing  authorities  for  cities,  cities  and  counties,  and  counties. 

The  area  of  operation  of  a  city  or  city  and  county  authority  consists 
of  the  city  or  city  and  county  and  the  area  within  five  miles;  and  the 
area  of  operation  of  a  county  authority  consists  of  the  county  for  which 
it  is  organized.  An  authority  has  the  power  to  issue  bonds  and  to  ac¬ 
quire  property  by  eminent  domain.  Housing  Cooperation  Law,  Statutes  of 
1938,  Extra  Session,  Chapter  2,  authorizes  any  state  public  body  to 
cooperate  with  a  housing  authority  or  the  Federal  Government  with  regard 
to  housing  projects.  Eminent  Domain  Law,  Statutes  of  1938,  Extra  Session, 
Chapter  3,  authorizes  any  city,  city  and  county,  county,  housing  authority 
or  commission  or  other  subdivisions  or  political  body  of  the  State  to  ac¬ 
quire  real  property  by  eminent  domain  for  a  housing  project.  Tax  Exemption 
Law,  Statutes  of  1938,  Extra  Session,  Chapter  1,  provides  that  the  property 
and  bonds  of  a  housing  authority  are  exempt  from  taxation.  Legal  Invest¬ 
ments  Law,  Statutes  of  1939,  Chapter  362,  Provides  that  the  bonds  of  any 
housing  authority  or  agency  in  the  United  States  are  legal  investments 
for  public  and  private  funds.  Validating  Law,  Statutes  of  1939,  Chapter 
752,  validated  the  organization  of  housing  authorities  and  all  agreements, 
obligations,  undertakings  and  proceedings  of  such  authorities. 

Housing  authorities  have  been  organized  for  Los  Angeles  City,  Los  Angeles 
County,  Oakland,  San  Francisco  City  and  County  and  Santa  Monica. 

Limited  Dividend  Housing 

Limited  Dividend  Housing  Corporations  Act,  Statutes  of  1933,  Chapter  538 
(Deering*  s  General  Laws  of  California,  Act  3481),  authorizes  private 
limited  dividend  corporations  to  undertake  housing  for  families  of  low 
income  or  for  the  reconstruction  of  slum  areas  under  the  supervision  and 
control  of  the  Department  of  Industrial  Relations,  acting  through  the 
Commission  of  Immigration  and  Housing.  Such  corporations  have  the  power 
to  acquire  property  by  eminent  domain  only  with  the  authorization  of  the 
Commission. 

Home  Financing 

Laws  Favorable 


Tax  imposed  on  savings  and  loan 
associations  is  slight. 

Foreclosure  by  advertisement 
allowed  in  deeds  of  trust. 

No  redemption  period  from  power 
of  sale  foreclosure. 

Effective  supervision  of  sub- 
division  lot  sales  to  prevent 
fraud  and  wildcat  development. 

Foreclosure  relatively  inexpensive. 

Laws  permitting  mortgage  loans  up 
to  90%  of  appraised  value  when 
insured  by  Federal  Housing  Ad¬ 
ministrator. 


Laws  Unfavorable 

Foreclosure,  in  the  case  of  mortgages, 
is  by  court  action  only. 

Long  redemption  period  (one  year  from 
date  of  judicial  sales). 

Moratorium  laws  and  laws  limiting 
deficiency  judgments. 

Increased  cost  to  lender  due  to  fact 
that  taxes  are  collected  by  more 
than  one  official. 


CALIFORNIA  (cont'd) 


t 


Building  Regulations 

There  is  a  state  regulation  under  the  School  Construction  Act  applying  to 
schools,  and  a  state  housing  act.  There  are  also  miscellaneous  laws  relat¬ 
ing  to  earthquakes,  fire  hazards,  the  licensing  of  architects,  contractors 
and  plumbers;  the  registration  of  civil  engineers  and  other  matters  pertain¬ 
ing  to  building  construction.  The  state  housing  act  applies  to  apartments, 
hotels,  and  dwellings,  and  regulates  a  great  variety  of  features  of  these 
structures.  There  is  a  law  which  permits  cities  and  counties  to  adopt 
building,  plumbing,  or  electrical  codes,  which  have  been  published  in  book 
form,  by  reference.  One  hundred  forty  municipalities  of  2500  population 
and  over  are  reported  to  have  local  building  codes.  Others  have  fire 
limit  ordinances  and  miscellaneous  regulations  concerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning;  Laws  of  1929,  Chap.  838,  p.  1805;  Code  of  General  Laws 
(Derring)  Vol.  2,  Act  5211b,  p.  2662,  as  amended  by  Laws  of  1937,  Ch.  665. 
(Covers  main  features  of  Standard  Act  with  variations.)  Authorizes  plan¬ 
ning  commissions  in  cities,  counties  and  regions  consisting  of  parts  of 
counties  or  groups  of  counties. 

Laws  of  1929,  Ch.  795,  relates  to  excess  condemnation.  Laws  of  1927, 

Ch.  54 — Senate  Concurrent  Resolution  No.  28 — Charter  for  Pacific  Grove; 
authorizes  city  planning  board. 

Platting  and  Subdivision  Control;  Laws  of  1938,  Special  Session,  Ch.  19, 
amends  law  relative  to  alteration  of  municipal  boundaries  and  control  of 
annexed  territory. 

Laws  of  1929,  Ch.  837, — Map-filing  Act.  Relates  to  recording  of  maps  of 
subdivisions;  conditions,  filing  of  maps  with  city,  county  or  regional 
planning  commission. 

Laws  of  1935,  Ch.  112,  as  amended  by  Laws  of  1937,  Ch.  670,  regulates 
subdividing  by  licensing  real  estate  brokers  and  salesmen. 

Zoning:  Acts  of  1917,  Ch.  784,  p.  l4l9,  as  amended  by  Laws  of  1929, 

Ch.  398  (Code  of  General  Laws  of  1931,  Vol,  1,  Act  994,  p.  524)  confers 
zoning  authority  upon  "any  incorporated  city  or  town.  " 

Acts  of  1929,  Ch.  838  (Code  of  General  Laws  of  1931,  Vol.  2,  Sec.  5211b, 
p.  2662) — Planning  Act  enabling  "cities,  and  counties"  to  adopt  a  plan. 

The  fourth  section  provides  for  zoning  by  the  planning  commission  created 
in  the  Act;  the  procedure  to  be  followed  for  zoning  is  to  be  in  accord¬ 
ance  with  the  Act  of  1917,  Ch.  784,  as  amended  by  Laws  of  1929,  Ch.  398 
and  Laws  of  1937,  Ch.  665, 


COLORADO 


Public.  low- Rent  Housing  and  Slum  Clearance 


Housing  Authorities  Law,  Laws  of  1935,  Chapter  132  (Colorado  Statutes, 
1935,  Volume  3,  Chapter  82,  Sections  29  to  58),  as  emended  by  Session 
Laws  of  1937,  Chapter  172  (1938  Pocket  Supplement  to  Colorado  Statutes, 
1935,  Volume  3,  Chapter  82,  Sections  30  to  55),  provides  for  the  crea¬ 
tion  of  housing  authorities  for  second  class  cities,  having  a  population 
of  5,000  or  more,  and  first  class  cities.  The  area  of  operation  of  .an 
authority  consists  of  the  city  and  the  area  within  ten  miles.  An  au¬ 
thority  has  the  power  to  issue  bonds  and  to  acquire  property  by  eminent 
domain,  The  property  and  bonds  of  an  authority  axe  exempt  from  taxation. 
City  Housing  Law,  Laws  of  1935,  Chapter  131  (Colorado  Statutes,  1935, 
Volume  3,  Chapter  82,  Sections  4  to  28),  as  amended  by  Laws  of  1937, 
Chapter  171  (1938  Pocket  Supplement  to  Colorado  Statutes,  1935,  Volume  3, 
Chapter  82,  Sections  5  to  27),  authorizes  second  class  cities,  having 
a  population  of  5,000  or  more,  and  first  class  cities  to  construct 
hpusing  projects  in  such  cities.  Such  housing  projects  and  the  housing 
bonds  X)f  a  city  are  exempt  from  taxation.  City  housing  projects  must  be 
turned  over  to  housing  authorities  for  management.  Housing  Cooperation 
Law,  Laws  of  1935,  Chapter  130  (Colorado  Statutes,  193$,  Volume  3, 

Chapter  82,  Sections  1  to  3),  as  amended  by  Laws  of  1937,  Chapter  170 
(1937  Pocket  Supplement  to  Colorado  Statutes,  1935,  Volume  3,  Chapter  82, 
Sections  1  to  3),  authorizes  any  second  class  city,  having  a  population 
of  5,000  or  more,  or  any  first  class  city  or  any  government  to  cooperate 
with  an  authority  or  the  Federal  Government  with  regard  to  housing 
projects.  Legal  Investments  Law,  Laws  of  1939,  H.B.  105,  provides  that 
the  bonds  of  any  housing  authority  or  agency  in  the  United  States  are 
legal  investments  for  public  -and  private  funds.  Validating  Law,  Laws 
of  1939,  H.B.  108,  validated- the  creation  of  housing  authorities  and 
all  agreements,  obligations,  undertakings  and  proceedings  of  such  au¬ 
thorities^ 

Housing  authorities  have  been  created  for  Denver  and  Pueblo. 

Home  Financing- 

Laws  Favorable  '’Laws  Unfavorable 

Taxes  on  savings  and  loan  Redemption  period  6  months. 

associations  negligible. 

Foreclosure  by  advertisement. 

Short  foreclosure  period 
(about  5  weeks). 

Ho  moratorium  law. 

All  real,  property  taxes  collected 
by  one  collector. 

Foreclosure  inexpensive. 

Laws  permitting  mortgage  loans  up 
to  90%  of  appraised  value  when 
insured  by  Federal  Housing  Administrator. 


COLORADO  (cont’d) 


Building  Regulations 

There  is  no  state  building  code.  There  are  lav/s  requiring  the  licensing 
of  architects,  engineers  and  plumbers,  and  regulating  fire  escapes,  exits 
and  other  features  of  construction.  There  is  a  state  plumbing  code. 

There  is  also  a  law  authorizing  municipalities  to  draw  up  building  regula¬ 
tions.  Twenty-four  municipalities  of  2500  population  and  over  are  re¬ 
ported  to  have  local  building  codes. 

Planning,  Platting  and  Zoning 

Local  Planning;  Laws  of  1929,  Ch.  67  (Colo.  Stats.  Ann.  (1935)  V.4, 

Ch.  163,  Art.  7,  p.  1380),  authorizes  creation  of  city  and  regional 
planning  commissions.  (Follows  Standard  City  Planning  Act.) 

Platting  and  Subdivision  Control;  Colo.  Stats,  Ann  (1935),  V.  4, 

"  Ch.  163,  Art.  6,  p.  137/'  ,  authorizes  cities  and  toms  to  control 
plats  and  subdivisions. 

Zoning;  Laws  of  1923,  Ch.  182,  Supp.  to  1932  Comp.  Laws ,  Ch.  XXI-A 
Sec.  9343.1,  enables  cities  and  incorporated  towns  to  zone.  (Follows 
Standard  Act.) 

Laws  of  1939,  S.B.  378 — approved  March  30 — enables  all  counties  to 
zone. 


CONNECTICUT 


Public  Low- Rent  Housing  and.  Slum  Clearance 


Housing  Authorities  Lav/,  1937  Supplement  to  General  Statutes,  Chapter  33c, 
as  amended  by  Public  Acts  of  1939,  Chapters  24  and  29,  provides  for  the 
organization  of  housing  authorities  for  cities,  towns  and  boroughs  having 
a  population  of  more  than  10,000.  The  area  of  operation  of  an  authority 
consists  of  the  city,  town  or  borough  for  which  it  is  organized.  An 
authority  has  the  power  to  issue  bonds  and  to  acquire  property  by  eminent 
domain.  The  property  and  bonds  of  an  authority  are  exempt  from  taxation. 
Any  state  public  body  is  authorized  to  cooperate  with  a  housing  authority 
or  the  Federal  Government  with  regard  to  housing  projects.  Legal  Invest¬ 
ments  Law,  Public  Acts  of  1939,  Chapter  283,  authorizes  savings  banks  to 
invest  5$  of  their  deposits  and  surplus  in  certain  bonds  of  housing  au¬ 
thorities  in  the  State. 

Housing  authorities  have  been  created  for  Bridgeport,  Hartford,  Hew 
Britain,  Hew  Haven,  Horwalk  -and  Waterbury. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 


Short  period  of  foreclosure 
(about  3  months). 

Redemption  period  within 
discretion  of  court  and 
is  usually  very  short. 

Ho  moratorium  law. 

Laws  permitting  mortgage  loans 
up  to  90$  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Foreclosure  is  by  court  action 
only  and  it  is  relatively 
expensive. 

Relatively  high  taxes  on  building 
and  loan  associations  or  share¬ 
holders. 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  taxes  are  collected  by  more 
than  one  official. 


Building  Regulations 

There  is  no  state  building  code.  There  are  laws  in  regard  to  exit 
facilities,  the  registration  of  architects  and  engineers,  the  con¬ 
struction  of  schools,  provision  for  fire  escapes,  and  otherwise 
regulating  construction.  There  is  a  state  Tenement  House  Act 
dealing  with  lot  areas,  yard  size  and  other  matters  customarily 
found  in  such  acts.  There  are  miscellaneous  laws  relating  to 
sanitation  and  empowering  municipalities  to  adopt  building  regula¬ 
tions.  Thirty- three  municipalities  of  2300  population  and  over 
are  reported  to  have  building  codes. 


CONNECT  I  CUT  (cont'd) 


Planning,  Platting  and  Zoning 

Local  Planning:  Special  planning  enabling  acts  are  enacted  for  cities  and 
towns.  (For  citations  see  NRPB  Circular  XII.) 

Platting  and  Subdivision  Control;  Public  Acts  of  1931,  Ch.  26,  relates  to 
filing  of  maps  and  plans  after  approval  by  town  plan  commission;  also 
authorizes  town  plan  commission  to  change  any  map  or  plan  so  made  and 
filed. 

Zoning:  Laws  of  1925,  Ch.  242,  as  amended  1931  -  33  Supp.  Ch.  29  and  29a, 
and  Laws  of  1939,  Ch.  51,  enables  any  city,  town  or  borough  to  zone. 
(Follows  Standard  Act.) 

Laws  of  1923,  Ch.  279,  enables  certain  cities  to  zone. 

Other  special  zoning  enabling  acts  are  enacted  for  certain  cities  and 
towns.  (For  citations  see  NRPB  Circular  XII.) 


Public  Low-Rent  Housing  and  Slum  Clearance 


DELAWARE 


Housing  Authority  Law,  Laws  of  1934,  Chapter  16  (Revised  Code  of 
1935,  Sections  5453  to  5472) ,  authorizes  the  State  Board  of  Housing 
to  create  housing  authorities  in  any  county  or  any  part  of  a  county e 
The  area  of  operation  of  an  authority  consists  of  the  county  or  part 
of  the  county  designated  by  the  State  Board  of  Housing,  An  authority 
has  the  power  to  issue  bonds  and  to  exercise  the  power  of  eminent  ’  ■ 
domain.  The  property  and  bonds  of  an  authority  are  not  exempt  from 
taxation.  Any  city,  village  or  town  included  in  the  area  of  opera¬ 
tion  of  an  authority  may  cooperate  with  such  authority  in  certain 
limited  respects.  State  Housing  Law,  Laws  of  1933 ,  Chapter  61  (Re¬ 
vised  Code  of  1935,  Sections  5424  to  5452)  created  a  State  Board  of 
Housing, 

A  housing  authority  has  been  created  for  Wilmington. 

Limited  Dividend  Housing 


State  Housing  Law,  Laws  of  1933,  Chapter  61  (Revised  Code  of  Delaware 
of  1935,  Sections  5424  to  5452),  authorizes  limited  dividend  housing 
corporations  to  undertake  projects  to  provide  safe  and  sanitary  dwel¬ 
lings  under  the  supervision  and  control  of  the  State  Board  of  Housing. 
Such  corporations  may  acquire  property  by  eminent  domain  only  with 
the  authorization  of  the  Board,  Housing  projects  of  such  corporations 
may  be  exempted  from  taxation  by  municipalities;  and  to  the  extent 


that  such  projects  are  so  exempted, 
all  state  and  county  taxes. 

Home  Financing 

Laws  Favorable 

No  tax  on  savings  and  loan  asso¬ 
ciations  -  except  income  tax 
on  shareholders. 

Short  period  of  foreclosure 
( about  3  months ) , 

No  redemption  period. 

No  moratorium  law, 

Foreclosure  relatively  inexpensive. 
Laws  permitting  mortgage  loans 
up  to  90%  of  ap orai sod  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


they  shall  also  be  exempt  from 


Laws  Unfavorable 

Foreclosure  is  by  court  action 
only. 

Increased  cost  to  lender  of 
maintaining  tax  records  due 
to  fact  that  taxes  are  col¬ 
lected  by  more  than  one  official. 


Building  Regulations 

There  is  no  state  building  code.  There  are  miscellaneous  regulations 
concerning  fire  escapes  and  building  construction.  Registration  of 
architects  and  licensing  of  engineers  and  contractors  is  required. 
Four  municipalities  of  2500  population  and  over  are  reported  to  have 
local  building  codes. 


DELAWARE  (Cont'cL) 


Planning,  Platting  and  Zoning 

Local  Planning;  Laws  of  1931,  Ch.  83,  p*  342,  creates  a  regional  planning 
commission  for  New  Castle  County. 

Platting':  No  law. 

Zoning:  Laws  of  1929,  Constitutional  Amendment  (Art.  II,  Sec.  25) 
adopted,  authorizing  the  General  Assembly  to  enact  zoning  enabling 
Acts  for  municipalities  other  than  counties. 

Laws  of  1934,  Ex.  Session,  Ch,  22,  enables  cities  and  incorporated 
towns  to  zone,  (Follows  Standard  Act, ) 


DISTRICT  OP  COLUMBIA 


Public  Low-Rent  Housing  and  Slum  Clearance 


District  of  Columbia  Alley  Dwelling  Act,  48  Stat .  930  ( 1934) ,  as 
amended,  52  Stat.  1186  ( 1938 ) ,  provides  for  the  organization 
of  the  Alley  Dwelling  Authority.  The  area  of  ooeration  of  the 
authority  consists  of  the  District  of  Columbia.  The  authority 
has  the  power  to  issue  bonds  and  to  acquire  property  by  eminent 
domain*  The  property  and  bonds  of  the  authority  are  exemot  from 
taxation. 

In  1936  the  District  Court  of  the  District  of  Columbia  (Docket 
No.  2379,  filed  April  3,  1936),  sustained  the  right  of  the  Alley 
Dwelling  Authority  to  condemn  land  for  the  elimination  of  alley 
dwellings,  and  for  reclaiming  squares  containing  inhabited  alleys. 

Limited  Dividend  Housing 

District  of  Columbia  Alley  Dwelling  Act ,  48  Stat.  930  (1934) , 
as  amended,  52  Stat,  1186  (1938),  authorizes  the  Alley  Dwelling 
Authority  to  make  loans  to  limited  dividend  corporations  for 
housing  on  property  acquired  by  the  authority.  Washington  San¬ 
itary  Housing  Company  Act,  33  Stat.  301  (1904),  created  the 
Washington  Sanitary  Housing  Company  as  a  limited  dividend  com¬ 
pany  with  authority  to  build  sanitary  houses  for  low  rental. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 

Foreclosure  by  advertisement.  High  taxes  on  savings  and  loan 

Short  period  of  foreclosure  associations. 

(approximately  30  to  60  days). 

No  period  of  redemption  after 
sale. 

No  moratorium  law. 

All  real  property  taxes  col¬ 
lected  by  one  collector. 

Foreclosure  inexpensive. 

Laws  permitting'  mortgage  loans 
up  to  90%  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator, 

Building  Regulations 

There  is  a  building  code,  plumbing  code,  and  electrical  code. 

There  are  also  miscellaneous  Acts  of  Congress  dealing  with 
various  features  of  building  regulations. 


PI STEI CT  OF  COLUMBIA  (Cont'd) 


Planning;,  Platting  and  Zoning 

Planning:  Laws  of  1924,  43  Stat.  463,  creates  a  National  Capital  Park 
and  Planning  Commission  for  the  purpose  of  developing  a  comprehensive 
and  coordinated  nlan  for  the  National  Capital  and  its  environs  in 
Maryland  and  Virginia. 

Platting:  See  Planning  Act. 

Zoning :  Laws  of  1920,  4l  Stat.  500,  enables  the  Commissioners  of  the 
District  of  Columbia  to  adopt  and  enforce  zoning  regulations.  Also 
see  Act  of  June  20,  1938  -  52  Stat.  797  -  Ch.  534. 


FLORIDA 


Public  Low-Rent  Housing  and  Slum  Clearance 


Housing  Authorities  Law,  General  Laws  of  1937,  Chapter  17981,  Ho.  275 
( 1938  Pocket  Part  to  Supplement  to  Compiled  General  Laws  of  Florida, 
1927,  Sections  7100  (3-a)  to  7100  ( 3-y) ) ,  as  amended  "by  Laws  of  1939, 
Chapter  19510,  provides  for  the  organization  of  housing  authorities 
for  cities  having  a  population  of  more  than  5,000.  The  area  of  opera¬ 
tion  of  an  authority  consists  of  the  city  and  the  area  within  five 
miles  (if  the  city  has  a  population  of  less  than  25,000)  or  ten  miles 
(if  the  city  has  a  population  of  25,000  or  more).  An  authority  has 
the  power  to  issue  bonds  and  to  acquire  property  by  eminent  domain. 
Housing  Cooperation  Law,  General  Laws  of  1937,  Chapter  17982,  No.  276 
(1938  Pocket  Part  to  Supplement  to  Compiled  General  Laws  of  Florida, 
1927,  Sections  7100  (3-z)  to  7100  (3-hh)),  authorizes  any  state  public 
body  to  cooperate  with  an  authority  or  the  Federal  Government  with  re¬ 
gard  to  housing  projects.  Tax  Exemption  Law,  General  Laws  of  1937, 
Chapter  17983,  No.  277  (1938  Pocket  Part  to  Supplement  to  Compiled 
General  Laws  of  Florida,  1927,  Sections  7100  (3ii)  to  7100  (3-kk)), 
exempts  the  property  and  bonds  of  an  authority  from  taxation.  Legal 
Investments  Law  of  1939,  Chapter  19512,  provides  that  the  bonds  of 
any  housing  authority  or  agency  in  the  United  States  are  legal  in¬ 
vestments  for  public  and  private  funds.  Validating  Law,  Laws  of 
1939,  Chapter  19511,  validated  the  organization  of  housing  authori¬ 
ties  and  all  agreements,  obligations,  undertakings  and  proceedings 
of  such  authorities.  Eminent  Domain  Law,  Laws  of  1939,  Chapter  19217, 
authorizes  housing  authorities  to  take  immediate  possession  of  property 
involved  in  a  condemnation  proceeding.  Jacksonville  Housing  Authority 
Law,  Laws  of  1939,  Chapter  19913,  extends  the  area  of  operation  of  the 
Jacksonville  housing  authority  to  include  the  whole  of  Duval  County. 
Jacksonville  Beach  Housing  Authority  Law,  Laws  of  1939,  Chapter  19916, 
created  the  Jacksonville  Beach  housing  authority. 

In  Marvin  v.  Housing  Authority  of  Jacksonville,  Florida,  et  al. ,  183 
So.  145  (Fla.,  1938),  the  Supreme  Court  of  Florida  sustained  the 
constitutionality  of  the  Housing  Authorities,  Housing  Cooperation  and 
Tax  Exemption  Laws. 

Housing  authorities  have  been  organized  for  Daytona  Beach,  Fort  Lauder¬ 
dale,  Jacksonville,  Key  West,  Lakeland,  Miami,  Miami  Beach,  Orlando, 
Pensacola,  St.  Augustine,  St.  Petersburg,  Sarasota,  Tampa  and  West 
Palm  Beach. 

Limited  Dividend  Housing 


State  Housing  Law  of  1933,  Laws  of  1933,  Chapter  16028  (Supplement  to 
Compiled  General  Laws  of  Florida  1927,  Sections  4151  (132)  to  4151 
(154)),  authorizes  limited  dividend  housing  companies  to  provide 
housing  for  families  of  low  income  under  the  control,  regulation  and 
supervision  of  the  State  Housing  Board. 


FLORIDA  (cont'd) 


Home  Financing 

Laws  Favorable 


Laws  ’Unfavorable 


Taxes  on  savings  and  loan  associa¬ 
tions  negligible. 

Ho  moratorium  statutes. 

Short  period  of  foreclosure 
(about  4  months). 

Ho  redemption  period. 

Homesteads  exempt  from  taxation 
up  to  $5,000. 

Foreclosure  relatively  inexpensive. 

Laws  permitting  mortgage  loans  up 
to  90%  of  appraised  value  when 
insured  by  Federal  Housing  Ad¬ 
ministrator. 


Foreclosure  is  "by  court  action  only. 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  taxes  are  collected  "by  more 
than  one  official. 


Building  Regulations 

There  is  no  state  "building  code.  There  is  a  state  lav/  applying  to  hotels, 
rooming  houses,  and  restaurants,  and  covering  such  matters  as  fire  escapes 
and  sanitation.  There  are  lav/s  requiring  the  licensing  of  architects, 
engineers  and  plumdiers.  Municipalities  are  empowered  to  draw  up  local 
regulations  regarding  "building  construction  and  plumbing.  Counties  with 
populations  ranging  from  100,000  to  170,000  are  empowered  to  destroy 
hazardous  structures.  Counties  with  populations  of  not  less  than  180,000 
are  authorized  to  regulate  the  height,  number  of  stories,  and  size  of 
buildings  not  included  in  any  municipality.  Forty-nine  municipalities  of 
2500  population  and  over  are  reported  to  have  local  building  codes.  Others 
have  fire  limit  ordinances  and  miscellaneous  regulations  concerning  con¬ 
struction. 


Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1935,  Ch.  17275,  as  amended  by  Lav/s  of  1939, 

S.B.  333,  approved  May  30,  creates  the  State  planning  board;  prescribes 
its  powers  and  duties;  creates  county  planning  councils,  and  prescribes 
their  powers  and  duties.  Special  planning  acts  for  certain  cities. 

(See  HRPB  Circular  XII.) 

Platting  and  Subdivision  Control;  Special  Acts,  1927,  Ch.  13,441 (Ho.  1635), 
requires  the  reference  of  maps  and  plats  of  any  land  within  1^  miles  of 
city  limits  of  city  of  Tallahassee,  v/hen  filed  for  public  record,  to 
City  Commission  of  Tallahassee  for  approval.  They  must  conform  to  general 
plan  of  that  city. 

Zoning:  Lav/s  of  1939,  H.B.  439  (lav/  without  approval  June  12),  authorizes 
all  cities  and  towns  (except  in  Hillsborough  County)  to  zone.  (Follows 
Standard  Act. ) 

For  special  zoning  acts  relating  to  certain  cities  see  HRPB  Circular  XII. 


GEORGIA 


Public  Low-Rent  Housing  and  Slum  Clearance 

Housing  Authorities  Law,  Laws  of  1937,  Part  1,  Title  4,  Jo.  411 
(1939)  "Pocket  Part  of  Code  of  Georgia,  Chapter  99-11),  as  amended 
by  Laws  of  1939,  S.3,  34,  provides  for  the  organization  of  housing 
authorities  for  cities,  having  a  population  of  more  than  5,000,  and 
counties.  The  area,  of  operation  of  a  city  authority  consists  of  the 
city  and  the  area  within  ten  miles;  and  the  area  of  operation  of  a 
county  authority  consists  of  the  county  for  which  it  is  organized. 

An  authority  has  the  power  to  issue  bonds  and  to  acquire  property  by 
eminent  domain.  The  property  and  bonds  of  an  authority  are  exempt 
from  taxation.  Housing  Cooperation  Law,  Laws  of  1937,  Part  1,  Title  6, 
Ho.  499  (1938  Pocket  Part  of  Code  of  Georgia,  Chapter  99-13),  as 
amended  by  Laws  of  1939,  S.P.  73,  authorizes  any  state  public  body  to 
cooperate  with  an  authority  or  the  Federal  Government  with  regard  to 
housing  projects.  Legal  Investments  Law ,  Laws  of  1939,  S.E.  32,  pro¬ 
vides  that  the  bonds  of  any  housing  authority  or  agency  in  the  United 
States  are  legal  investments  for  public  and  private  funds.  Validat ing 
Law,  Laws  of  1939,  S,B.  35,  validated  the  organization  of  housing  au¬ 
thorities  and  all  agreements,  obligations,  undertakings  and  proceed¬ 
ings  of  such  authorities. 

In  Williamson  v.  Housing  Authority,  etc.,  Augusta  et  al.,  186  Ga.  673 
199  S.E.  43  (1938),  the  Supreme  Court  of  Georgia  sustained  the  consti¬ 
tutionality  of  the  Housing  Authority  and  Housing  Cooperation  Laws. 

Housing  authorities  have  been  organized  for  Athens,  Atlanta,  Augusta, 
Brunswick,  Columbus,  Decatur,  Macon,  Marietta,  Milledgeville,  Rome, 
Savannah  and  Thomasville . 


Home  Financing 

Laws  Favorable 

Tax  imposed  on  savings  and  loan 
associations  is  slight. 

Foreclosure  by  advertisement. 

Short  period  of  foreclosure  (about 
40  days  under  power  of  sale  -  3 
months  in  court). 

Ho  redemption  period  ordinarily 
exist. 

Ho  mortgage  moratorium  law. 

Provision  for  notice  to  mortgagees 
and  other  lienors  of  tax  delin¬ 
quencies  prior  to  sale. 

Foreclosure  inexpensive. 

Laws  permitting  mortgage  loans 
up  to  9 OU  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Laws  Unfavorable 

Provision  in  statute  that  mortgagor 
may  redeem  any  time  within  ten 
years  from  last  recognition  by 
mortgagee  of  right  of  redemption. 
However,  security  deed,  with 
power  of  sale  is  generally  used 
in  place  of  mortgage. 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  taxes  are  collected  by  more 
than  one  official. 


GEORGIA  (Cont'd) 


Building  Regulations 


There  is  ho  state  "building  code.  There  are  laws  requiring  certificates 
of  qualifications  for  architects  and  registration  of  professional  engi¬ 
neers,  requiring  examination  of  plumbers  and  steamfitters  in  certain 
counties,  placing  license  taxes  on  electrical  contractors;  providing 
safeguard  for  workmen  on  "building  construction;  requiring  fire  escapes 
under  certain  conditions;  and  otherwise  regulating  construction.  Many 
specific  powers  are  contained  in  local  charters  and  acts.  There  is  a 
state  fire  inspector  who  makes  investigations  and  has  other  activities. 
Forty-three  municipalities  of  2500  population  and  ovor  are  reported  to 
have  "building  codes.  Others  have  fire  limit  ordinances  and  miscellaneous 
regulations  concerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning;  Special  planning  enabling  acts  are  enacted  for 
certain  cities.  (See  MRPB  Circular  XII.) 

Platting;  1933  Code,  Sec.  34-2715,  regulates  the  recording  of  plats. 

Zoning;:  Laws  of  1937,  House  Res.  89.  p.  1135,  amends  the  Constitution 
to  enable  any  city  or  county  having  a  population  of  1,000  or  more  to 
enact  zoning  and  planning  ordinances.  Adopted  at  Special  Election 
June'8,  1937. 

(For  special  zoning  enabling  acts  pertaining  to  certain  cities  and 
counties,  see  HRPB  Circular  XII.) 


IDAHO 


Public  Low-Rent  Housing  and  Slum  Clearance 

Housing  Authorities  Law,  Laws  of  1939,  Chapter  234,  provides  for  the 
organization  of  housing  authorities  for  cities  and  villages.  The  area 
of  operation  of  an  authority  consists  of  the  city  or  village,  and  the 
area  within  five  miles.  An  authority  has  the  power  to  issue  bonds  and 
to  acquire  property  by  eminent  domain.  The  property  and  bonds  of  an 
authority  are  exempt  from  taxation.  Housing  Cooperation  Law,  Laws  of 
1939,  Chapter  233,  authorizes  any  state  public  body  to  cooperate  with 
an  authority  or  the  Pederal  Government  with  regard  to  housing  projects. 
Legal  Investment  Law*,  Laws  of  1939,  Chapter  232,  provides  that  the 
bonds  of  any  housing  authority  or  agency  in  the  United  States  are  legal 
investments  for  public  and  private  funds. 


A  housing  authority  has  been  organized  for  Kimberly. 


Home  Financing 

Law’s  Favorable 

Short  foreclosure  period 
(about  3  to  4  months). 

State,  county  and  local  taxes, 
except  special  assessments, 
collected  by  one  collector, 
Foreclosure  inexpensive. 

Laws  permitting  mortgage  loans 
up  to  90 %  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Laws  Unfavorable 

Foreclosure  by  court  action  only. 

Redemption  period  (one  year). 

During  the  redemption  period  borrower 
is  entitled  to  possession. 

Relatively  high  taxes  on  savings  and 
loan  associations  or  shareholders. 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  sx^ecial  assessments  are  col¬ 
lected  by  a  separate  official. 


Building  Regulations 

There  is  no  state  building  code.  There  are  laws  requiring  licensing 
of  architects  and  civil  engineers;  providing  for  fire  escapes  and 
other  exit  facilities;  dealing  with  various  aspects  of  sanitation;  and 
authorizing  municipalities  to  regulate  various  features  of  building 
construction,  including  the  height  of  buildings  and  percentage  of  lot 
occupied,  size  of  courts  and  yards,  and  other  details.  Fifteen  muni¬ 
cipalities  of  2500  population  and  over  are  reported  to  have  local 
building  codes.  Others  have  fire  limit  ordinances  and  miscellaneous 
regulations  concerning  construction. 


IDAHO  (Cont'd) 


Planning,  Platting  and  Zoning 

Local  Planning;  Laws  of  1935,  Extra  Session,  Chapter  51,  creates  planning 
commissions  in  each  city,  village,  county,  and  regional  planning 
comini ssions  consisting  of  groups  of  contiguous  counties. 

Platting:  Code  Annotated  49-2201,  regulates  the  recording  of  plats. 

Zoning :  Laws  of  1925,  Ch,  174,  as  amended  hy  Laws  of  1927,  Ch.  l4  and 
Laws  of  1929,  Ch.  103,  confers  zoning  powers  upon  cities  of  the  first 
and  second  class.  ( Hollows  Standard  Act.) 


ILLINOIS 


Public  Low-Rent  Housing  and  Slum  Cl earance 


Housing  Authorities  Act ,  Lav/s  of  1934,  Third  Special  Session,  K,B.  4, 
as  amended  by  Laws  of  1937,  S0Ba  408,  and  as  further  amended  by  Laws 
of  1938,  First  Special  Session,  S0B,  39  (Jones  Illinois  Statutes,  Sec¬ 
tions  63« 01  to  63d9  (10),  provides  for  the  creation  of  housing  au¬ 
thorities  for  cities,  villages,  towns  and.  counties,.  The  area  of  op¬ 
eration  of  a  city,  village  or  town  authority  consists  of  the  city, 
village  or  town  and  the  area  within  three  miles;  the  area  of  opera¬ 
tion  of  a  county  authority  consists  of  the  county  for  which  it  is 
created*  An  authority  has  the  power  to  issue  bonds  and  to  acquire 
property  by  eminent  domain.  Bonds  of  housing  authorities  of  the 
State  are  legal  investments  for  public  and  private  funds.  State 
Housing  Act,  Laws  of  1933 »  H.B«  622,  as  amended  by  Laws  of  1934,  Third 
Special  Session,  H0B0  5,  as  further  amended  by  Laws  of  1935,  H„B0  491, 
and  as  further  amended  by  Laws  of  1937,  S,B,  4ll  (Jones  Illinois  Sta.- 
tutes,  Sections  63*20  to  63,65)  creates  a  State  Housing  Board,  Housing 
Cooperation  Law,  Laws  of  1937,  S,B.  409,  as  amended  by  Laws  of  1938, 
First  Special  Session,  30Be  37  (Jones  Illinois  Statutes,  Sections  63.71 
to  63.78),  authorizes  any  state  public  body  to  cooperate  with  an  au¬ 
thority  or  the  Federal  Government  with  regard  to  housing  projects. 

Tax  Exemption  Law,  Laws  of  1938,  First  Special  Session,  S.B,  38,  deals 
with  tax  exemption.  Validating  Act,  Laws  of  1937,  S.3,  410,  validated 
the  creation  and  establishment  of  housing  authorities* 

In  Krause  et'al.  v«  Peoria  Housing  Authority  et  al,  (19  N,E*  (2d)  193 
(Ill,,  1939),  the  Supreme  Court  of  Illinois  sustained  the  constitu¬ 
tionality  of  the  Housing  Authorities  and  Housing  Cooperation  Acts  and 
declared  that  the  property  of  housing  authorities  is  exempt  from  taxa¬ 
tion. 

Housing  authorities  have  been  created  for  Alexander  County,  Champaign 
County,  Chicago,  Coles  County,  Danville,  Decatur,  Galesburg,  Gallatin 
County,  Granite  City,  Henry  County,  LaSalle  County,  Peoria,  St,  Clair 
County  and  Springfield. 

Limited  Dividend  Housing 

State  Housing;  Act ,  Laws  of  1933 ,  H.B,  622,  as  amended  by  Laws  of  1934, 
Third  Special  Session,  H.B,  5,  and  as  further  amended  by  Laws  of  1935, 
HoB.  491,  and  Laws  of  1937,  S.B.  4ll  (Jones  Illinois  Statutes,  Sections 
63.20  to  63.65),  authorizes  limited  dividend  housing  corporations  to 
provide  accomodations  for  families  of  low  income  or  for  the  reconstruc¬ 
tion  of  slum  areas  under  the  supervision  and  control  of  the  State  Hous¬ 
ing  Board.  Such  corporations  have  the  power  to  acquire  property  by 
eminent  domain  only  with  the  authorization  of  the  Board. 


ILLINOIS  (Cont'd) 


Home  Financing 

Laws  Favorable 


Laws  Unfavorable 


Short  Period  of  foreclosure 
( about  3  to  4  months ) . 

Ho  Moratorium  law. 

All  real  property  taxes 

collected  by  one  collector. 
Laws  permitting  mortgage  loans 
up  to  90 %  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator, 


Foreclosure  is  by  court  action  only 
and  it  is  expensive. 

Redemption  period  (15  months). 

During  the  redemption  period  bor¬ 
rower  is  entitled  to  possession 
and  rents  may  not  be  secured 
without  the  appointment  of  a 
receiver. 

High  taxes  on  savings  and  loan 
associations. 


Building  Regulations 


There  is  no  state  building  code.  There  are  laws  requiring  registration  of 
architects,  structural  engineers,  and  land  surveyors  and.  the  licensing  of 
plumbers.  There  are  also  laws  dealing  with  fire  escapes,  elevators,  and 
other  features  of  construction.  There  are  numerous  laws  regarding 
sanitation.  Plans  for  tenement  houses  in  cities  of  50,000  and  over  must 
be  submitted  to  local  authorities.  There  are  state  requirements  regarding 
exit  facilities.  One  hundred  seven  municipalities  of  2500  population  and 
over  are  reported  to  have  local  building  codes.  Others  have  fire  limit 
ordinances  and  miscellaneous  regulations  concerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning:  Ill,  Rev.  Stats.  1935,  Ch,  34,  Sec.  222,  p.  1054, 

authorizes  county  boards  to  establish  building  or  set-back  lines  on  or 
along  any  road  or  street  outside  corporate  limits  of  cities,  villages  and 
incorporated  towns. 

Ill.  Rev.  Stats,,  1935,  Ch.  24,  Sec.  519(1.4),  p.  458,  authorizes  cities, 
villages  and  incorporated  towns  to  establish  building  or  set-back  lines 
on  or  along  public  streets,  drives  or  parkways. 

Ill  Rev.  Stats.,  1935,  Ch,  24,  Sec.  298(1),  p.  407,  provides  for  excess 
condemnation  in  Chicago,  amending  Act  of  1872.  (Submitted  to  voters 
and  subsequently ' adopted, ) 

Ill,  Rev.  Stats.,  1935,  Ch.  34,  Sec.  210,  authorizes  creation  of  county 
planning'  commissions;  provides  that  groups  of  counties  may  form 
regional  planning  commissions. 


Platting;  1937  Rev.  Stats.  Ch.  2.4,  Sec.  73;  Ch.  109,  Ch.  133,  Sec.  33; 
"  Ch,  34,  Sec.  25,  regulate  recording  of  plats  and  subdivisions. 

Zoning:  Lavs  of  1921,  H.B,  184,  p,  180  (Cahill  Code,  Ch.  24,  Sec.  521) 
authorizes  cities,  villages  and  incorporated  towns  to  zone.  (Follows 
Standard  Act.) 

Laws  of  1935,  p.  689  (Rev.  Stats,  Ch,  24,  Sec.  152i,  p,  966, 
authorizes  zoning  in  all  counties  but  does  not  apply  to  agricultural 
lands. 


INDIANA 


Public  Low-Rent  Housing  and  Slum  Clearance 


Housing  Authorities  Act,  Acts  of  1937,  Chapter  207  (1938  Pocket  Sup¬ 
plement  to  Burns  Indiana  Statutes,  1933,  Sections  48-8101  to  48-8127 
provides  for  the  organization  of  housing  authorities  for  cities,  towns 
and  counties.  The  area  of  operation  of  a  city  or  town  authority  con¬ 
sists  of  the  city  or  town  and  the  area  within  ten  miles;  the  area  of 
operation  of  a  county  authority  consists  of  the  county  for  which  it  is 
organised.  An  authority  has  power  to  issue  bonds  and  to  acquire  pro¬ 
perty  by  eminent  domain.  Hous ing  Cooperation  Act,  Acts  of  1937, 

Chapter  209  (1933  Pocket  Supplement  to  Burns  Indiana  Statutes,  1933, 
Sections  48-8201  to  48-8209),  authorizes  any  municipal  corporation 
to  cooperate  with  a  housing  authority  or  the  Federal  Government  with 
regard  to  housing  projects.  Tax  Exemption  Law,  Acts  of  1937,  Chapter 
81  (IS  38  Pocket  Supplement  to  Burns  Indiana  Statutes,  1933,  Sections 
64-216  to  64-218) ,  provides  that  the  property  and  bonds  of  an  authority 
are  exempt  from  taxation. 


In  Edwards  et  al.  v.  Housing  Authority  of  the  City  of  Muncie,  Indiana, 
et  al.,  19  N.E.  (?,)  741  (1939),  the  Supreme  Court  of  Indiana  sustained 
the  constitutionality  of  the  Housing  Authorities,  Housing  Cooperation 
and  Tax.  Exemption  Acts. 

Housing  authorities  have  been  organized  for  Alexandria,  Anderson, 

Bluff ton,  Brazil,  Decatur,  Delaware  County ,  Dunkirk,  East  Chicago, 

•^ort  'Jayne,  Gary,  Greenfield,  Hammond,  Huntington,  Jeffersonville, 
Kokomo,  Lawrenceburg,  Marion,  Muncie,  New  Albany,  New  Castle, 

Richmond,  Terre  Haute,  Vigo  County  and  Vincennes. 


Home  I' inime  ing 

Laws  Favorable 

ho  redemption  period  after  sale. 

No  moratorium  law. 

In  general,  state,  county  and 
local  taxes  collected  by  one 
collector. 

Foreclosure  relatively  inexpensive. 

Laws  permitting  mortgage  loans 
up  to  90%  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Laws  Unfavorable 

Foreclosure  is  by  court  action 
only,  as  extended  period  is  re¬ 
quired  (about  13  months)  since 
a  year  must  elapse  between  fil¬ 
ing  complaint  and  sale. 

High  Taxes  on  savings  and  loan 
associations . 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  certain  municipalities 
collect  local  taxes  independent 
of  state  and  county  taxes. 


INDIANA  (Cont’d) 


Building  Reflations 

There  is  a  state  building  code  and  also  a  state  plumbing  code-  There  is 
a  state  housing  code  applying  particularly  to  tenement  houses.  There  are 
laws  requiring  architects,  engineers  and  surveyors  to  be  registered  to 
practice.  There  are  laws  governing  theatre  construction  and  regulating 
fire  escapes.  Forty-four  municipalities  of  2,500  population  and  over  are 
reported  to  have  local  building  codes.  Others  have  fire  limit  ordinances 
and  miscellaneous  regulations  concerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1955,  Ch.  268,  p*  1312  (Baldwin  Code,  Sec.  11629-1 
et  seq.),  authorizes  creation  of  city  planning  boards;  also  provides 
for  zoning.  (Supplements  existing  planning  law,  Sec.  11619  et  seq.) 

Lav/s  of  1935,  Ch.  239,  p.  1239  (Baldwin  Code,  Sec.  5205-1),  authorizes 
creation  of  county  planning  commissions;  also  provides  for  zoning. 

Platting:  Baldwin  Code,  Sec.  12473,  11626,  11629-9,  regulates  subdivision 
control  and  platting. 

Zoning:  Lav/s  of  1921,  Ch.  225,  as  amended  by  Laws  of  1925,  Ch.  125,  Laws 
of  1939,  Ch.  14  and  Laws  of  1937,  Ch.  222  (Baldwin  Code,  Sec.  11654), 
confers  zoning  authority  upon  cities.  Laws  of  1923,  Ch.  168,  p.  470 
(Baldwin  Code,  Sec.  11975),  enables  first  class  cities  to  regulate 
buildings  and  building  lines. 

Laws  of  1921,  Ch.  209,  p.  561,  as  amended  by  Laws  of  1927,  Ch.  3  (Baldwin 
Cone,  Sec.  11624),  enables  cities  and  towns  to  plan  and  provides  for 
zoning.  (Supplements  Laws  of  1921,  Ch.  225.) 

Laws  of  1935,  Ch.  239,  p.  1239,  authorizes  county  planning  and  zoning. 


IOWA 


Public  Low-Rent  Housing  and  Slum  Clearance 

No  legislation  now  provides  for  the  undertaking  of  low-rent  housing  and 
slum  clearance  projects  by  public  housing  agencies. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 


Tax  imposed  on  savings  and  loan 
associations  is  slight. 

Short  period  of  foreclosure 
( about  3  months ) , 

All  real  property  taxes  collected 
by  one  collector* 

Foreclosure  inexpensive. 

Laws  permitting  mortgage  loans 
up  to  90 %  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 

Building  Regulations 


Foreclosure  is  by  court  action 
only, 

Redemption  period  (one  year). 

During  the  redemption  period 
borrower  is  entitled  to  pos¬ 
session  and  rents  may  not  be 
secured  without  the  appoint¬ 
ment  of  a  receiver. 


There  is  no  state  building  code.  There  is  a  state  housing  code  and  a 
state  plumbing  code.  The  housing  code  is  applicable  to  cities  having 
15,000  or  more  population.  Other  cities  may  adopt  it  by  ordinance. 

There  are  laws  requiring  the  registration  of  architects,  engineers, 
and  land  surveyors.  Municipalities  are  authorized  to  adopt  building 
regulations.  Thirty- two  municipalities  of  2500  population  and  over  are 
reported  to  have  local  building  codes.  Others  have  fire  limit 
ordinances  and  miscellaneous  regulations  concerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1931,  Ch.  151,  amends  Sec.  5829-al2  of  the 
Code,  1927,  relating  to  approval  of  plats  so  as  to  require  the 
recommendation  of  the  city  plan  commission  with  reference  to 
proposals  to  vacate  any  street,  alley  or  public  ground. 

Laws  of  1927,  Ch.  261,  amends  Ch,  117,  Acts  of  1925;  provides  for 
adoption  by  city  plan  commission  of  a  comprehensive  plan. 

Platting;  Laws  of  1927,  Ch.  163 ,  as  amended  by  Laws  of  1931 >  Ch.  165, 
requires  approval  of  plats  by  city  council  or  city  plan  commission, 
where  one  exists,  for  distance  of  one  mile  from  boundaries  of  cities 
of  25,000  or  more. 

Zoning:  Laws  of  1923,  Ch.  134,  Code  of  1931,  Ch.  324,  Sec,  6452,  p. 

~  854,  amended  by  Laws  of  1939,  H,B.  544,  approved  May  17,  enables 
"any  city  or  town”  to  zone,  (Follows  Standard  Act.) 

Laws  of  1917,  Ch.  138  found  in  Code  of  1931,  Ch.  325,  p.  856,  confers 
authority  upon  cities  of  first  and  second  class  to  designate  restricted 
residence  districts.  If  any  city  zones  under  the  1923  Law  then  the  1917 
Law  becomes  inoperative. 
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KANSAS 


Public  Ley. '-Kent  Housing  and  Slum  Clearance 

No  legislation  now  provides  for  the  undertaking  of  low-rent  housing  and 
slum  clearance  projects  by  public  housing  agencies. 


Limited  Dividend  Housing 

State  Housing  Law,  Laws  of  1933,  Chapter  225  (General  Statutes  of  1935, 
Sections  17-2301  to  17-2327),  authorizes  limited  dividend  housing. com¬ 
panies  to  provide  housing  on  both  urban  and  rural  areas  for  families  of 
low  income  and  to  eliminate  congested  and  insanitary  housing  conditions 
under  the  supervision  and  regulation  of  the  State  Board  of  Housing. 


H one  F  inane  ing 

Laws  Favorable 

- -  , 

All  real  property  taxes  collected 
by  one  collector. 

Foreclosure  inexpensive. 

Laws  permitting  mortgage  loans 
up  to  9 CTc  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Laws  Unfavorable 

Foreclosure  is  by  court  action 
only  and  an  extended  period  is 
required  (about  S  months). 

Redemption  period  (18  months). 

During  the  redemption  period  bor¬ 
rower  is  entitled  to  possession 
of  the  property  and  rents,  and 
it  is  very  difficult  to  obtain 
a  receiver. 

Relatively  high  taxes  on  savings 
and  loan  associations  or  share¬ 
holders. 

Moratorium  laws. 


Building  Regulations 

There  is  no  state  building  code.  There  is  a  law  requiring  cities  of 
7,000  to  prescribe  rules  for  the  regulation  of  plumbing.  There  are 
laws  requiring  fire  escapes,  fire  protection,  regulating  sanitary 
features  of  hotels,  and  requiring  registration  of  engineers  and  cer¬ 
tificates  to  work  as  plumbers.  Forty-nine  municipalities  of  2,500 
population  and  over  are  reported  to  have  local  building  codes.  Others 
have  fire  limit  ordinances  and  miscellaneous  regulations  concerning 
construction. 


KANSAS  (ConVd) 


Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1931,  Ch.  110,  amending  Sec.  12-701,  Rev.  Stats. 
1923,  under  which  governing  bodies  of  any  city  may  create  a  city  plan 
commission. 

Platting  and  Subdivision  Control:  Laws  of  1929,  Ch.  110,  1935  Ptev.  Stats., 
Sec.  12-705,  19-2628,  relates  to  the  subdivision  and  platting  of  land 
outside  corporate  limits  of  cities;  approval  and  filing  of  plats. 

Laws  of  1929,  Ch.  108,  as  amended  by  Laws  of  1931,  Ch.  Ill,  relates  to 
plans  and  plats  and  deeding  or  dedication  of  streets  in  and  near  cities 
in  which  city  plan  commissions  have  been  established  or  may  hereafter  be 
created;  provides  for  submission  to  plan  commission;  prescribes  require¬ 
ments  for  filing  of  plats. 

Zoning:  Laws  of  1939,  E.B.  289,  approved  April  3,  enables  all  counties  to 
Zone. 

Laws  of  1939,  H.  3.  312,  approved  April  3,  is  a  Zoning  enabling  Act  for 
townships  and  counties  having  a  population  between  25,000  and  40,000. 
Laws  of  1921,  Ch.  100,  as  amended  by  Laws  of  1927,  Ch.  110,  empowers  any 
city  to  enact  zoning  ordinances. 


KENTUCKY 


Public  Low-Rent  Housing  and  Slum  Clearance 


Municipal  Housing  Commission  Act,  Acts  of  1934,  Chapter  113,  as  amended 
by  Acts  of  1936-1937,  Fourth  Special  Session,  Chapter  11  (Baldwin' s 
1936  Revision  of  Carroll’s  Kentucky  Statutes,  Sections  274lx-l  to 
2,74lx~13),  provides  for  the  creation  of  housing  commissions  for  cities 
of  the  first,  second,  third,  fourth  and  fifth  classes.  The  area  of 
operation  of  a  commission  consists  of  the  city  for  which  it  is  created. 
A  commission  has  the  power  to  issue  bonds  and  to  acquire  property  by 
eminent  domain.  The  property  and  bonds  of  a  commission  are  exempt  from 
taxation. 

In  Spahn  et  al.  v.  Stewart  et  a!.,  268  Ky.  97,  103  S.W,  (2d)  631  (1937), 
the  Court  of  Appeals  of  Kentucky  sustained  the  constitutionality  of  the 
Municipal  Housing  Commission  Act, 


Housing  commissions  have  been  created  for  Covington,  Dayton,  Prankfort, 
Lexington,  Louisville,  Newport  and  Paducah. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 


No  redemption  period  if  property 
sells  for  more  than  two- thirds 
of  its  value. 

No  mortgage  moratorium  lav/. 

Laws  permitting  mortgage  loans 
up  to  90 %  of  appraised  value  . 
when  insured  by  Federal  Hous¬ 
ing  Administrator, 


Foreclosure  is  by  court  action 
only,  an  extended  period  is 
required  (about  one  year)  and 
it  is  relatively  expensive. 

Redemption  period  (one  year) 
in  event  property  is  sold  for 
less  than  two-thirds  of  its 
value . 

High  taxes  on  savings  and  loan 
associations. 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  taxes  are  collected  by 
more  than  one  official. 


Building  Regulations 


The  National  Board  of  Fire  Underwriters  Building  Code  is  included  by 
reference  in  Standards  of  Safety,  the  regulations  of  the  State  Fire 
Marshal,  There  is  a  state  tenement  house  act  regulating  construction 
of  tenements  and  apartment  houses  and  a  state  plumbing  code.  There  are 
laws  requiring  the  registration  of  engineers,  architects,  and  plumbers. 
Municipalities  are  authorized  to  adopt  building  regulations.  There  are 
miscellaneous  laws  regarding  fire  escapes  and  other  construction  details. 
Twenty-four  municipalities  of  2300  population  and  over  are  reported  to 
have  local  building  codes.  Others  have  fire  limit  ordinances  and 
miscellaneous  regulations  concerning  construction. 


KENTUCKY 


(Cont’d) 


Planning',  Platting  and  Zoning 


Local  Planning:  Laws  of  1938,  Ch.  18,  enables  cities  of  third  to  sixth 
classes  to  plan;  includes  area  five  miles  beyond  municipal  boundaries. 
( Follows  Standard  City  Planning  Act.) 

Laws  of  1930,  Ch.  86,  (Baldwin  Code  of  1936,  Sec.  3037),  creates  city 
and  regional  planning  commissions  with  jurisdiction  five  miles  beyond 
corporate  limits  of  cities  of  first  class.  (Follows  Standard  City 


Planning  Act.) 

Laws  of  1928,  Ch.  80,  (Baldwin  Code  of  1936,  Sec.  3235f-l),  provides  for 
creation  of  a  city  planning  and  zoning  commission  for  cities  of  second 
class  and  surrounding  territory.  ( Substantially  follows  Standard  Act.) 

Flatting;  Laws  of  1928,  Ch.  89,  (Baldwin  Code  of  1935,  Sec.  3562a-l), 
regulates  filing  of  plats  and  maps  for  dedication  of  streets,  ways  and 
easements  in  corporate  limits  of  cities  of  the  4th  class.  See  also 
Code  Sections  4017,  3037h-127.  Laws  of  1938,  Ch,  18,  provides  for 
subdivision  control  in  third  to  sixth  class  cities  by  plan  commission, 
and  five  miles  beyond  city  limits, 

4 


Zoning;  Laws  of  1938,  E.B,  86,  approved  March  7,  creates  the  Capital 
Planning  and  Zoning  Commission  and  authorizes  the  adoption  of  zoning 
ordinances. 

Laws  of  1938,  Ch.  17,  enables  cities  of  third,  fourth,  fifth  and  sixth 
classes  to  zone.  (Follows  Standard  Act . ) 

Laws  of  1930,  Ch.  86,  (Baldwin  Code,  Art.  36A,  Sec.  303 7h-lU) .follows 
the  Standard  City  Planning  Act — Title  I  is  "Municipal  Planning  and 
Zoning  Commissions"  -  Title  II  is  "Zoning" — but  in  place  of  Section  on 
zoning,  there  is  inserted  the  Standard  Zoning  Enabling  Act  for  cities 
of  the  first  class.  Laws  of  1928,  Ch.  80,  (Baldwin  Code,  Art.  15, 

Sec.  3255f~l),  confers  zoning  authority  upon  second  class  cities  and 
adjoining  counties,  (Follows  Standard  Act , ) 


LOUISIANA 


Public  Low-Rent  Housing  and  Slum  Clearance 


Housing  Authorities  Law,  Acts  of  1936,  No.  273,  as  amended  by  Acts  of 
193S,  Nos.  101  and  276  (1939  General  Statutes,  Sections  6280.1  to 
6280.26),  provides  for  the  organization  of  housing  authorities  for 
cities  having  a  population  of  more  than  20,000.  The  area  of  operation 
of  an  authority  consists  of  the  city.  An  authority  has  the  power  to 
issue  bonds  and  to  acquire  property  by  eminent  domain.  The  property 
and  bonds  of  an  authority  are  exempt  from  taxation.  The  bonds  of 
housing  authorities  of  the  State  are  legal  investments  for  public  and 
private  funds.  Housing  Cooperation  Lav/,  Acts  of  1938,  No.  277  (1939 
General  Statutes,  Sections  6280.29  to  6280.37),  authorizes  any  state 
public  body  to  cooperate  with  an  authority  or  the  Federal  Government 
with  regard  to  housing'  projects.  Legal  Investments  for  Trustees  Law, 
Acts  of  1938,  No.  81,  Section  62  (1939  General  Statutes,  Section 
9850.62),  authorizes  a  trustee  to  invest  trust  funds  in  the  obliga¬ 
tions  of  housing  authorities  of  the  State,  Slum  Clearance  Law,  Acts 
of  1938,  No.  275  (1939  General  Statutes,  Sections  6280.38  to  6280.48), 
authorises  cities  to  adopt  ordinances  providing  for  the  repair,  clos¬ 
ing  or  demolition  of  dwellings  unfit  for  human  habitation,  Validating 
Law,  Acts  of  1938,  No,  278  (1939  General  Statutes,  Sections  6280.27 
and  6280.28),  validated  the  creation  of  housing  authorities. 

In  State  ex  rel.  Porterie  v.  Housing  Authority  of  New  Orleans  et  al., 
190  La,  710,  182  So.  725  (1938),  the  Supreme  Court  of  Louisiana  sus¬ 
tained  the  constitutionality  of  the  Housing  Authorities  and  Housing 
Cooperation  Laws. 


A  housing'  authority  has  been  organized  for  New  Orleans. 


Home  Financing 

Laws  Favorable 

Short  period  of  foreclosure 
(about  60  to  85  days). 

No  redemption  period. 

Foreclosure  relatively  inex¬ 
pensive. 

Homesteads  exempt  from  state, 
parish  and  special  taxes  up 
to  $2,000. 

Laws  permitting  mortgage  loans 
up  to  90%  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator, 


Lav/s  Unfavorable 

Foreclosure  is  by  court  action 

only. 

High  taxes  on  savings  and  loan 
associations. 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  taxes  are  collected  by 
more  than  one  official. 

Moratorium  Laws. 


LOUISIANA  (Cont’d) 


Building  Regulations 


There  is  a  state  building  code  and  a  plumbing  code.  Cities  of  more  than 
50,000  are  authorized  to  regulate  building  construction.  Other  cities 
are  authorized  to  regulate  certain  phases  of  building  construction.  There 
are  laws  requiring  the  registration  of  architects,  engineers,  and  surveyors, 
and  licensing  general  contractors  and  journeymen  plumbers.  Twenty-one 
municipalities  of  2500  population  and  over  are  reported  to  have  local 
building  codes.  Others  have  fire  limit  ordinances  and  miscellaneous 
regulations  concerning  construction. 

Planning,  Flatting  and  Zoning 

Local  Planning:  Laws  of  1928,  Act  No.  98,  La.  Gen.  Stats.,  Ch.  10,  Sec. 
5800,  p.  2240,  authorizes  municipal  corpora/tions  having  a  population  of 
100,000  or  more  to  adopt  ordinances  in  order  to  condemn  buildings  or 
structures  which  endanger  public  welfare  or  safety  and  provides  for 
removal  of  such  at  expense  of  owner. 

La,  Gen.  Stats.,  1932,  Sec.  5506,  p.  2164,  authorizes  cities  of 
commission-manager  form  to  establish  a  plan  commission  and  adopt 
municipal  plans. 

Platting  and  Subdivision  Control;  Laws  of  1932,  Act  No.  80,  La.  Gen, 

Stats,,  V,  2,  Sec.  5627,  p.  2195,  prescribes  methods  of  surveying  and 
plotting  lands  into  lots  or  plots  and  defines  method  of  preparing  plats 
thereof  and  recordation.  Laws  of  1930,  Act  No.  51,  La,  Gen.  Stats., 

1932,  Ch.  1,  Sec.  5344-47,  5629,  requires  all  persons  owning  real  estate 
in  this  State  who  desire  to  plat  the  same  into  squares  or  town  lots  to 
file  in  office  of  keeper  of  notarial  records  of  the  parish  where  the 
property  is  situated  maps  of  such  proposed  towns  or  tracts  of  land  before 
selling  any  part  of  same. 


Zoning ;  1921  Constitution,  Art.  14,  Sec.  29:  ’’All  municipalities  are 

authorized  to  zone  their  territory;  to  create  residential,  commercial, 
and  industrial  districts,  and  to  prohibit  the  establishment  of  places 
of  business  in  residential  districts.” 

Laws  of  1926,  No.  240  (Stats,  of  1932,  V.  2,  Sec.  5478,  5766,  5788.), 
enables  cities,  towns  and  villages  to  zone.  (Follows  Standard  Act.) 


mains 


Public  Low-Rent  Housing  and  Slum  Clearance 

No  legislation  now  provides  for  the  undertaking  of  low-rent  housing  and 


slim  clearance  projects  by  public 

Home  Financing 

~~Laws  Favorable 

‘Tax  imposed  on  savings  and 
loan  associations  is  slight. 

No  moratorium  lav/. 

Foreclosure  by  advertisement. 

Short  period  of  foreclosure 
(about  1  to  3  months). 

State,  county  and  local  taxes 
collected  by  one  collector. 

Provision  for  notice  to  mort¬ 
gagees  and  other  lienors  of 
tax  delinquencies  prior  to 
sale. 

Foreclosure  inexpensive. 

Laws  permitting  mortgage  loans 
up  to  90/o  of  appraised  value 
when  insured  by  Federal  Housing 
Admini s t  rat  or . 


housing  agencies. 

Laws  Unfavorable 

Redemption  period  (one  year  from 
date  of  possession  or  first 
publication) . 


Building  Regulations 

There  is  no  state  building  code.  There  is  a  state  plumbing  code.  There 
are  laws  regarding  prevention  of  fires,  regulating  the  inspection  of 
buildings  in  municipalities  of  more  than  2000  inhabitants,  and  empower¬ 
ing  municipalities  to  enact  building  codes.  There  is  a  lav;  requiring 
the  registration  of  engineers.  Twenty  municipalities  of  2500  popula¬ 
tion  and  over  are  reported  to  have  local  building  codes.  Others  have 
fire  limit  ordinances  and  miscellaneous  regulations  concerning  construc¬ 
tion. 

Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1937,  Ch.  127,  amends  the  zoning  enabling  Act 
for  cities,  towns,  and  villages  (R.S.  Ch.  5,  Sec.  137)  to  provide 
for  planning  and  creation  of  planning  boards. 

Laws  of  1929,  Ch.  112  and  56,  amend  charter  of  city  of  Portland 
giving  the  Park  Commission  certain  city  planning  powers. 

Platting:  1930  R.S.  Ch.  15,  Sec.  21,  regulates  recording  of  plats. 

Zoning:  Laws  of  1929,  Ch.  172  (R.S.  1930,  Ch.  5,  Sec.  137),  enables 
cities,  towns  and  villages  to  zone. 
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MARYLAND 


Public  Low-Rent  Housing  and  Slum  Clearance 

Housing  Authorities  Law,  Laws  of  1937,  Chapter  517  (Code  of  Public 
General  Laws,  Article  7-4a) ,  provides  for  the  organization  of  housing 
authorities  for  cities  and  towns,  having  a  population  of  more  than 
1,000,  and  counties.  The  area  of  operation  of  a  city  or  town  author¬ 
ity  consists  of  the  city  or  town  and  the  area  within  ten  miles;  and 
the  area  of  operation  of  a  county  authority  consists  of  the  county 
for  which  it  is  organized.  An  authority  has  the  power  to  issue  bonds 
and  to  acquire  property  by  eminent  domain.  The  property  and  bonds  of 
an  authority  are  exempt  from  taxation.  Housing  Cooperation  Law,  Laws 
of  1937,  Chapter  518  (Code  of  Public  General  Laws,  Article  4Tib) , 
authorizes  any  state  public  body  to  cooperate  with  a  housing  authority 
or  the  Federal  Government  with  regard  to  housing  projects.  Legal 
Investments  Lav/,  Laws  of  1939,  Chapter  50+ ,  provides  that  the  bonds  of 
any  housing  authority  or  agency  in  the  United  States  are  legal  invest¬ 
ments  for  public  and  private  funds. 

Housing  authorities  have  been  organized  for  Annapolis,  Baltimore, 
Frederick  and  Salisbury, 

Home  Financing  " 

Laws  Favorable  Laws  Unfavorable 


Taxes  on  savings  and  loan 
associations  negligible. 

Foreclosure  by  advertisement. 

Short  period  of  foreclosure 
( about  2  mont  hs ) . 

Ho  moratorium  law. 

Ho  redemption  period. 

Laws  permitting  mortgage  loans 
up  to  90%  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 

Building  Regulations 


Foreclosure  is  relatively  expensive. 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  taxes  are  collected  by  more 
than  one  official. 


There  is  no  state  building  code.  There  is  a  state  plumbing  code.  There 
are  several  county  building  codes;  also  laws  requiring  registration  of 
architects  and  licensing  of  plumbers.  Twelve  municipalities  of  2500 
population  and  over  are  reported  to  have  local  building  codes.  Others 
have  fire  limit  ordinances  and  miscellaneous  regulations  concerning 
construction. 


MARYLAND  (cont'd) 


Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1933 »  Ch.  599,  p.  1325,  Standard  City  Planning 
Enabling  Act,  authorizes  cities  and  ten  counties  to  create  planning 
commissions. 

Laws  of  1929,  Ch.  -443,  provides  for  city  planning  in  Erederick;  creation 
of  a  planning  commission;  subdivision  regulations;  acquisition  of  right 
to  keep  planned  streets  free  from  buildings.  (Follows  Standard  Act; 
Regional  Planning  is  omitted.)  Laws  of  1927,  Ch.  448,  as  amended  by 
Laws  of  1929,  Ch.  286  and  Laws  of  1931 »  Ch.  204,  370,  and  373,  creates 
the  Metropolitan  District  in  Prince  Georges  and  Montgomery  Counties 
contiguous  to  the  District  of  Columbia;  authorizes  planning  and  zoning. 
(Follows  Standard  Act) 

Platting  and  Subdivision  Control;  Laws  of  1931 ,  Ch.  51,  authorizes  the 
mayor  and  council  of  Hagerstown  to  regulate  subdivisions  of  land  in  that 
city  and  requires  their  approval  of  plats  or  plans. 

Laws  of  1937,  Ch.  Ill,  requires  plats  to  be  recorded  in  Anne  Arundel 
County. 

Zoning:  Special  zoning  enabling  acts  for  certain  cities  and  counties. 

( See  ERPB  Circular  XII.) 


MASSACHUSETTS 


Public  Low-Rent  Housing  and  Slum  Clearance 

Housing  Authority  Law,  Acts  of  1935,  Chapter  449,  as  amended  by  Acts  of 
1935,  Chapter  485,  and  as  further  amended  by  Acts  of  1938,  Chapter  4g4 
(1938  Supplement  to  Lav/s  of  Massachusetts,  Chapter  121,  Sections  261  to 
2611),  and  as  further  amended  by  Acts  of  1939,  Chapter  26,  provides  for 
the  organization  of  housing  authorities  in  cities  and  towns.  The  area 
of  operation  of  an  authority  consists  of  the  city  or  town  for  which  it 
is  organized.  An  authority  has  the  power  to  issue  bonds  and  to  acquire 
property  by  eminent  domain.  The  property  and  bonds  of  an  authority  are 
exempt  from  taxation.  A  city  or  town  is  authorized  to  cooperate  with 
an  authority  or  the  Eederal  Government  with  regard  to  housing  projects. 
State  Board  of  Housing  Law,  Acts  of  1933,  Chapter  364,  as  amended  by 
Acts  of  1935,  Chapter  449,  and  as  further  amended  by  Acts  of  1938, 

Chapter  485  (1938  Supplement  to  Laws  of  Massachusetts,  Chapter  18, 

Sections  17  to  18),  establishes  a  State  Board  of  Housing. 

Housing  authorities  have  been  organized  for  Boston,  Cambridge,  Chicopee, 
Pall  River,  Holyoke,  Lawrence,  Lowell,  New  Bedford,  Somerville  and 
Worcester. 

Limited  Dividend  Housing 

State  Board  of  Housing  Law,  Acts  of  1933,  Chapter  364,  as  amended  by  Acts 
of  1935,  Chapter  449,  and  as  further  amended  by  Acts  of  1938,  Chapter  485 
(1938  Supplement  to  Laws  of  Massachusetts,  Chapter  18,  Sections  17  to  18, 
and  Chapter  121,  Sections  23  to  26H) ,  authorizes  limited  dividend  corpora¬ 
tions  to  undertake  housing  projects  under  the  supervision  and  control  of 
the  State  Board  of  Housing.  Such  corporations  have  the  power  to  acquire 
property  by  eminent  domain  only  with  the  approval  of  the  Board. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 

No  tax  on  savings  and  loan  asso-  No  laws  studied  appear  to  be  unsat  is¬ 
olations  or  their  shareholders.  factory. 

Foreclosures  by  advertisement. 

Short  foreclosure  period  (about 
1  month) . 

No  redemption  period  (except  3 

years  after  foreclosure  by  entry). 

No  moratorium  law. 

State,  county  and  local  taxes  col¬ 
lected  by  one  collector. 

Provision  for  notice  to  mortgagees 
and  other  lienors  prior  to  fore¬ 
closure  or  redemption  from  tax 
sale. 

Foreclosure  relatively  inexpensive. 

Laws  permitting  mortgage  loans  up  to 
90%  of  appraised  value  when  insured 
by  Federal  Housing  Administrator. 


MASSACHUSETTS  (cont’d) 


Building  Regulations 

There  is  a  state  "building  code  and  a  state  plumbing  code  of  limited 
application.  There  are  numerous  laws  pertaining  to  safety  of  buildings 
and  sanitary  requirements.  There  is  a  state  law  providing  requirements 
for  tenement  houses,  this  law  being  optional  for  acceptance  by  munici¬ 
palities.  There  are  laws  requiring  the  licensing  of  electricians  and 
plumbers.  The  State  Department  of  Public  Safety  is  given  many  powers 
of  inspection.  Sanitation  is  covered  by  laws  in  regard  to  the  Public. 
Health  Council  and  to  powers  of  municipalities.  Ninety-one  municipali¬ 
ties  of  2500  population  and  over  are  reported  to  have  local  building 
codes.  Others  have  fire,  limited  ordinances  and  miscellaneous  regula¬ 
tions  concerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1923,  Ch.  399,  creates  a  planning  commission 
for  the  Metropolitan  District  of  Boston. 

Acts  and  Resolves,  1930,  Ch.  168,  authorizes  Boston  to  establish 
and  maintain  an  official  plan. 

Ann.  Laws,  V.  1,  Ch.  4l,  Sec.  70-81J,  authorizes  plan  commissions 
in  cities  and  towns;  those  over  10,000  population,  compulsory;  under, 
optional;  also  provides  for  platting  (sec.  81F) .  Acts  and  Resolves 
of  1931,  Acts —  Ch.  33,  permits  the  town  of  Amesbury  planning  board 
to  act  as  board  of  survey  in  said  town. 

Platting  and  Subdivision  Control:  Ann.  Laws,  V.  1,  Ch.  4l,  Sec.  81E, 
provides  for  approval  of  plats  of  subdivisions  by  planning  board  or 
Board  of  Survey. 

Zoning:  Laws  of  1933,  Ch.  269  (Code  V.  1,  Ch.  40,  Sec.  25-30A),  as 
amended  by  Laws  of  193S,  Ch.  1 33,  confers  zoning  authority  upon  all 
cities  and  towns  (except  Boston). 

Laws  of  1924,  Ch.  488,  as  amended  by  Laws  of  1936,  Ch.  240,  confers 
zoning  authority  upon  Boston. 

Laws  of  1932,  Ch.  43,  regulates  the  use,  bulk  and  occupancy  of 
buildings  in  Boston. 


MICHIGAN 


Public  Low-Rent  Housing  and  Slum  Clearance 

Housing  Commission  Law,  Public  Acts  of  1933*  Extra  Session,  No.  IS,  as 
amended  by  Public  Acts  of  1935,  No.  80  (Mason’s  1935  Supplement  to  the 
Compiled  Laws  of  Michigan  1929,  Sections  2607-1  to  2607-43),  and  as 
further  amended  by  Public  Acts  of  1937,  No.  265  (Mason’s  1937  Supple¬ 
ment  to  the  Compiled  Laws  of  Michigan  1929,  Sections  2607-1  to  2607-46c), 
and  as  further  amended  by  Public  Acts  of  1938,  Extra  Session,  No.  5, 
provides  for  the  creation  of  housing  commissions  for  cities  and  villages 
as  agents  of  such  cities  and  villages.  The  area  of  operation  of  a  com¬ 
mission  is  limited  to  the  city  or  village  for  which  it  is  created.  A 
city  or  village  has  the  power  to  issue  housing  bonds  and  to  acquire 
property  by  eminent  domain  for  housing  projects.  Housing  Cooperation 
Law,  Public  Acts  of  1937,  No.  293  (Mason’s  1937  Supplement  to  Compiled 
Laws  of  Michigan  1929,  Sections  2607-51  to  2607-60),  as  amended  by 
Public  Acts  of  1938,  Extra  Session,  No.  6,  authorizes  any  state  public 
body  to  cooperate  with  a  city  or  village  or  a  housing  commission  or  the 
Federal  Government  with  regard  to  housing  projects.  Housing  projects, 
being  the  property  of  a  city  or  village,  are  exempt  from  taxation 
(Compiled  Laws  of  Michigan  1929,  Section  3395).  Housing  bonds  of  a 
city  or  village  are  exempt  from  taxation  pursuant  to  the  Housing  Com¬ 
mission  Law. 

Housing  commissions  have  been  created  for  Dearborn,  Detroit,  Flint  and 
Lincoln  Park. 

Home  Financing 

Laws  Favorable 


Taxes  on  savings  and  loan 
associations  negligible. 

Foreclosure  by  advertisement 
may  be  completed  in  a  short 
period  (about  3  months). 

State,  county  and  local  taxes 
collected  by  one  collector. 

Provision  for  notice  to  mort¬ 
gagees  and  other  lienors  of 
tax  delinquencies  prior  to 
sale. 

Laws  permitting  mortgage  loans 
up  to  90$  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Laws  Unfavorable 

Foreclosure  is  relatively  expensive 
and  if  conducted  in  court  requires 
an  extended  period  (a  lapse  of  6 
months  from  the  time  of  filing 
complaint  to  sale  being  necessary). 

Redemption  period  (6  months  from  date 
of  recording  commissioner’s  deed  in 
case  of  court  foreclosures,  and  one 
year  from  date  of  deed  in  case  of 
foreclosures  by  advertisement). 

During  the  redemption  period  borrower 
is  entitled  to  possession  and  rents, 
and  it  is  very  difficult  to  secure 
a  receiver. 

Moratorium  laws. 


MICHIGAN  (cont’d) 


Building  Regulations 

There  is  no  state  building  code.  There  is  a  state  housing  code.  There 
are  laws  requiring  the  registration  of  architects  and  engineers  and  the 
licensing  of  plumbers.  Miscellaneous  state  requirements  are  concerned 
with  fire  escapes  and  various  safeguards  against  fire,  including  au¬ 
thority  of  the  State  Fire  Marshal  over  fire  hazards.  Municipalities 
are  granted  the  power  to  make  ordinances  for  the  prevention  of  fire, 
hazards  and  to  provide  for  proper  sanitation.  They  may  also  prescribe 
plumbing  regulations  not  below  the  state  minimum.  Seventy  municipali¬ 
ties  of  2500  population  and  over  are  reported  to  have  local  building 
codes.  Others  have  fire  limit  ordinances  and  miscellaneous  regulations 
concerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning:  Public  Laws  of  1923 ,  Ho.  116,  as  amended  (Mich.  Stats. 

Arm.  5. 24ll ) ,  authorizes  townships’  boards  to  make  improvements  in. 
certain  platted  lands  and  in  unplatted  lands  adjacent  thereto  outside 
of  incorporated  villages. 

Public  Acts  of  1931,  Act  Ho.  285,  provides  for  municipal  planning; 
creation  of  planning  commissions;  regulation  and  subdivision  of  land; 
penalties  for  violation  of  provisions.  This  is  a  municipal  planning 
enabling  Act,  which  is  based  on  the  Standard  City  Planning  Enabling 
Act.  It  does  not,  however,  include  provisions  in  regard  to  buildings 
in  mapped  streets  and  regional  planning. 

Platting:  Public  Laws  of  1929,  Ho.  172,  as  amended  by  Laws  of  1939» 

Act  302,  (Mich.  Stats.  Ann.  5.2007,  26.431),  regulates  recording  of 
plats  and  control  of  subdivisions.  (See  also  Acts  of  1931*  Act  Ho.  285.) 

Zoning:  Laws  of  1921,  Act  348,  (1929  Comp.  Stats.  V.  1,  Sec.  2633)* 
enables  cities  and  villages  to  zone. 

Laws  of  1931.  Act  285,  enables  cities  and  villages  to  plan  and  zone. 

Laws  of  1935,  Act  44  (amending  Laws  of  1929,  Ch.  79,  as  amended  by 

Laws  of  1933,  Ch.  118),  amends  the  township  zoning  enabling  Act  to 

provide  for  county  zoning. 

Laws  of  1937,  Act  302,  as  amended  by  Laws  of  1939,  Public  Act  69, 
enables  townships,  having  a  population  of  1500  or  more,  or  those 
adjacent  to  cities  having  a  population  of  40,000  or  more,  to  zone. 


MINNESOTA. 


Public  Low-Rent  Housing  and  Slum  Clearance 


No  legislation  now  provides  for  the  undertaking  of  low-rent  housing 
and  slum  clearance  projects  by  public  housing  agencies. 


Home  Financing 

Laws  Favorable 


Laws  Unfavorable 


Tax  imposed  on  savings  and  Redemption  period  (one  year). 

loan  associations  is  slight.  Moratorium  law  and  laws  limiting 

Foreclosure  by  Advertisement.  deficiency  judgments. 

Short  period  of  foreclosure 
(about  8  weeks  by  advertise¬ 
ment,  3  months  in  court  action). 

All  real  property  taxes  collected 
by  one  collector. 

Foreclosure  inexpensive. 

Laws  permitting  mortgage  loans 
up  to  SO  %  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Building  Regulations 

There  is  no  state  building  code.  There  is  a  state  housing  act  regu¬ 
lating  various  features  of  building  construction  and  a  state  plumbing 
code.  There  is  a  law  requiring  the  licensing  of  engineers,  architects 
and  land  surveyors.  There  is  a  law  requiring  the  registration  of 
electricians.  There  is  a  law  requiring  the  licensing  of  plumbers  in 
municipalities  of  5,000  population  or  over.  There  is  a  law  requiring 
the  licensing  of  steam  fitters.  There  are  laws  empowering  municipali¬ 
ties  of  various  classes  to  regulate  building  construction.  Thirty- 
nine  municipalities  of  2,500  population  and  over  are  reported  to  have 
local  building  codes.  Others  have  fire  limit  ordinances  and  miscel¬ 
laneous  regulations  concerning  construction. 


MINNESOTA.  (Cont'd) 


Planning,  Platting  and  Zoning 

Local  Planning;  Laws  of  1937,  Ch*  287,  authorizes  cities  to  carry  out 
municipal  plans,  including  platting  regulations.  Laws  of  1929,  Ch.  176, 
as  amended  by  Laws  of  1931,  Ch*  163,  authorizes  zoning  in  cities  of  the 
second,  third  and  fourth  classes,  and  villages;  prescribes  powers  of 
plan  commissions*  Laws  of  1919,  Ch.  292,  creates  a  City  Planning  De¬ 
partment  for  Minneapolis. 

Platting:  Laws  of  1929,  Ch.  225,  as  supplemented  by  Laws  of  1937,  Ch.  287, 
provides  for  the  control  and  regulation  of  platting  of  subdivisions  of 
land,  and  laying  out  of  streets  and  other  ways  in  certain  counties  and 
adjoining  cities  of  the  first  class. 

Zoning:  Laws  of  1915,  as  amended  by  Laws  of  1921,  Ch.  217;  1923,  Ch*  3S4; 
1923,  Ch.  133;  1925,  Ch.  284;  1925,  Ch.  122;  1929,  Ch.  340,  1931,  Ch.  290; 
1937,  Ch.  239}  1939,  Ch.  187;  enables  cities  of  the  first  class  to  zone. 
(Follows  Standard  Act*) 

Laws  of  1929,  Ch.  176,  as  amended  by  Laws  of  1931,  Ch.  163,  enables  cities 
°f  _ the  second,  third,  and  fourth  classes,  and  villages  and  cities  oper¬ 
ating  under  home  rule  charters,  to  zone. 

Laws  of  1935,  Ch..376,  235,  and  35,  supplements  Ch.  176,  Laws  of  1929,- 
enabling  second  and  third  class  cities  and  villages  to  zone. 

Laws  of  1236,  Special  Session,  Ch.  35,  is  a  supplemental  Act  conferring 
zoning  authority  upon  second  class  cities. 


MISSISSIPPI 


Public  Low-P.ent  Housing  and  Slum  Clearance 


Housing  Authorities  Act,  Laws  of  1938,  Chapter  338  (1938  Supplement  to 
Code  of  1930,  Chapter  1223,  Sections  1574  to  1601),  provides  for  the 
organization  of  housing  authorities  for  cities  and  counties.  The  area 
of  operation  of  a  city  authority  consists  of  the  city  and  the  area  with¬ 
in  five  miles;  and  the  area  of  opera.tion  of  a  county  authority  consists 
of  the  county  for  which  it  is  organized.  An  authority  has  the  power  to 
issue  bonds  and  to  acquire  property  by  eminent  domain.  The  property  and 
bonds  of  an  authority  are  exempt  from  taxation.  The  bonds  of  housing 
authorities  of  the  State  are  legal  investments  for  public  and  private 
funds 0  Sim  Clearance  Law,  Laws  of  1938,  Chapter  337  (1938  Supplement 
to  Code  of  1930,  Chapter  50,  Sections  150  to  158),  authorizes  cities, 
towns  and  villages  to  adopt  ordinances  providing  for  the  repair,  closing 
or  demolition  of  dwellings  unfit  for  human  habitation. 

Housing  authorities  have  been  organized  for  Biloxi,  Hattiesburg,  Laurel, 
McComb  and  Meridian. 


Home  Financing 

Laws  Favorable 

Foreclosure  by  advertisement . 

Short  period  of  time  to  fore¬ 
closure  (about  3  weeks). 

Ho  redemption  period.. 

Homesteads  exempt  from  tax¬ 
ation  up  to  $1,000. 

Foreclosure  relatively  inex¬ 
pensive  . 

Laws  Termitting  mortgage  loans 
up  to  90$  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Laws  Unfavorable 


Laws  limiting  deficiency  judgments. 

High  taxes  on  savings  and  loan 
associations . 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  taxes  are  collected  by  more 
than  one  official. 


Building  Regulations 

There  is  no  state  building  or  plumbing  code.  There  is  a  law  requiring 
the  registration  of  architects  and  engineers.  There  are  laws  regulating 
fire  escapes  and  other  exists  and  delegating  certain  regulatory  powers 
over  building  construction  to  municipalities.  Thirteen  municipalities 
of  2,500  population  and  over  a.re  reported  to  have  local  building  codes. 
Others  have  fire  limit  ordinances  and  miscellaneous  regulations  ooronn 
ing  construction. 


MISSISSIPPI  (Cont'd) 


Planning,  Platting  and  Zoning 
Local  Planning;  No  Law . 

Platting;  Laws  of  1920,  Code  Sec.  7150,  regulates  recording  of  plats. 

Zoning;  Laws  of  1924,  Ch.  195,  as  amended  by  Laws  of  1938,  H.B.  30, 
approved  February  24,  confers  zoning  authority  upon  municipalities  of 
1,500  inhabitants  or  over.  (Follows  Standard  Act.) 


MISSOURI 


Public  Low-Rent  Housing  and  Slum  Clearance 


Housing  Authorities  Law,  Laws  of  1939,  H.B.  6,  provides  for  the  organi¬ 
zation  of  housing  authorities  for  cities  and  counties  having  a  population 
of  600,000  or  more.  The  area  of  operation  of  an  authority  consists  of 
the  city  or  county  for  which  it  is  organized.  An  authority  has  the  power 
to  issue  bonds  and  to  acquire  property  by  eminent  domain*  The  property 
of  housing  authorities  is  exempt  from  taxation  pursuant  to  Article  X, 
Section  6  of  the  State  Constitution. 


Home  Financing 

Laws  Favorable 

Foreclosure  by  advertisement. 

Short  period  of  foreclosure 
(about  2  months). 

No  moratorium  law. 

Laws  permitting  mortgage  loans 
up  to  90%  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Laws  Unfavorable 

Foreclosure  is  relatively  expensive. 

Redemption  period  (one  year  but 
conditioned  on  posting  statutory 
bond) . 

High  taxes  on  savings  and  loan 
associations. 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  taxes  are  collected  by  more 
than  one  official. 


Building  Regulations 

There  is  no  state  building  code.  There  are  plumbing  regulations 
applying  to  counties  between  200,000  and  400,000  population.  There  is 
a  law  requiring  plumbers  in  cities  over  15,000  to  have  a  certificate. 
There  are  regulations  regarding  fire  escapes  and  laws  empowering 
cities  to  regulate  certain  phases  of  building  construction.  Forty-four 
municipalities  of  2500  population  and  over  are  reported  to  have  local 
building  codes.  Others  have  fire  limit  ordinances  and  miscellaneous 
regulations  concerning  construction. 


Planning,  Platting  and  Zoning 

Local  Planning:  R.S.  6420,  7180 — grant  to  Boards  of  Public  Works  and 
Improvements  powers  somewhat  analogous  to  planning  commissions. 

Platting:  1929  R.S,,  Ch.  67,  Sec.  1180,  6437 — General  Platting  Law 
applicable  to  all  cities,  towns,  villages,  and  certain  counties, 

(See  also  Constitution,  Art,  IV,  Sec.  53  (7). 

Zoning:  Laws  of  1925,  H.B,  295,  p*  307,  as  amended  by  Laws  of  1927, 
H.B,  233,  p.  355,  R.S.  Sec.  7259,  enables  any  city,  town  or  village, 
excepting  in  counties  having  a  population  of  15,000,  to  zone, 
(Follows  Standard  Act,) 
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MONTANA 


Public  Low-Rent  Housing  and  Slum  Clearance 

Housing  Authorities  Law,  Laws  of  1935,  Chapter  140  (Revised.  Code  of 
Montana,  Sections  5309.1  to  5309.27),  provides  for  the  creation  of 
housing  authorities  for  cities  of  the  first  and  second  classes.  The 
area  of  operation  of  an  authority  consists  of  the  city  and  the  area 
within  ten  miles.  An  authority  has  the  power  to  issue  bonds  and  to 
acquire  property  by  eminent  domain.  The  bonds  of  housing  authorities 
in  the  State  are  legal  investments  for  public  .and  private  funds. 

Housing  Cooperation  Law,  Laws  of  1935,  Chapter  138  (Revised  Code  of 
Montana,  Sections  5309.28  to  5309.34),  authorizes  any  state  public 
body  to  cooperate  with  an  authority  or  the  Federal  Government  with 
regard  to  housing  projects. 

In  Rutherford  et  al.  v.  City  of  Great  Falls  et  al.,  86  Pac.  (2d)  656 
Mont.,  1939),  the  Supreme  Court  of  Montana  sustained  the  constitution¬ 
ality  of  the  Housing  Authorities  and  Housing  Cooperation  Laws  and  de¬ 
clared  that  the  property  of  a  housing  authority  is  exempt  from  taxation. 
In  State  of  Montana  ex  rel.  Helena  Housing  Authority  v.  City  Council 
of  City  of  Helena,  Montana,  et  al.,  90  Pac.  (2d)  514  (Mont.,  1939),  the 
Supreme  Court  held  that  when  an  authority  is  created  in  Montana,  the 
city  for  which  it  is  created  has  a  legal  duty  to  appropriate  the  money 
estimated  to  be  necessary  for  the  first  year’s  expenses  of  the  authority. 

Housing  authorities  have  been  created  for  Anaconda,  Billings,  Butte, 

Great  Falls  and  Helena. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 


Foreclosure  by  advertisement. 

Short  neriod  of  foreclosure 
(about  3  months). 

Foreclosure  relatively  inex¬ 
pensive. 

Laws  permitting  mortgage  loans 
up  to  90 %  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Redemption  period  (one  year).  Dur¬ 
ing  the  redemption  period  borrower 
is  entitled  to  possession  and  it 
is  difficult  to  obtain  a  receiver. 

Relatively  high  taxes  on  savings 
and  loan  associations  or  share¬ 
holders. 

Moratorium  laws  and  laws  limiting 
deficiency  judgments. 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  taxes  are  collected  by  more 
than  one  official. 


Building  Regulations 

There  is  no  state  building  or  plumbing  code.  There  are  laws  requiring 
the  licensing  of  architects  and  plumbers.  There,  are  laws  requiring 
and  regulating  the  use  of  fire  escapes,  regulating  sanitation  in  hotels 
and  tenement  houses  and  giving  the  State  Fire  Marshal  authority  over 
hazards.  Fifteen  municipalities  of  2500  population  and  over  are  reported 
to  have  local  building  codes.  Others  have  fire  limit  ordinances  and  mis¬ 
cellaneous  regulations  concerning  construction. 


MONTANA.  (Cont’d) 


Planning,  Platting  and  Zoning 

Local  Planning;  No  Law, 

Platting:  Laws  of  1929,  Ch,  54;  19.35  Code,  Sec,  5308  ,  4980,  regulates  the 
recording  of  plats. 

Zoning:  Laws  of  1929,  Ch,  136,  confers  zoning  authority  upon  cities  and 
towns,  (Follows  Standard  Act,) 


NEBRASKA 


Public  Low-Rent  Housing  and  Slum  Clearance 

Metropolitan  Cities  Housing  Authorities  Law,  Laws  of  1935,  Chapter  29 
( 1937  Supplement  to  Compiled  Statutes  of  1929,  Sections  14-1401  to 
l4~l4l6)  and  Laws  of  1937,  Chapter  94,  (1937  Supplement  to  Compiled 
Statutes  of  1929,  Sections  14-1419  to  14-1437),  provides  for  the  or¬ 
ganization  of  housing  authorities  for  cities  in  the  metropolitan  class. 

The  area  of  operation  of  an  authority  consists  of  the  city  and  the 
area  within  ten  miles.  An  authority  has  the  power  to  issue  bonds  and 
to  acquire  property  by  eminent  domain.  First  Class  Cities  Housing 
Authorities  Law ,  Laws  of  1937,  Chapter  90  (1937  Supplement  to  Compiled 
Statutes  of  1929,  Sections  19-1101  to  19-1124),  provides  for  the  organi¬ 
zation  of  housing  authorities  in  first  class  cities,  including  any  first 
class  city  having  a  population  of  more  than  5,000  and  less  than  100,000,  and 
all  counties,  'The  area  of  operation  of  a  city  authority  consists  of  the 
city  and  the  area  within  five  miles;  and  the  area  of  operation  of  a 
county  authority  consists  of  the  county  for  which  it  is  organized.  An 
authority  has  the  power  to  issue  bonds  and  to  acquire  property  by  emin¬ 
ent  domain.  Housing  Cooperation  Law,  Laws  of  1937,  Chapter  91  (1937 
Supplement  to  Compiled  Statutes  of  1929,  Sections  71-3501  to  71-3509), 
authorizes  any  state  public  body  to  cooperate  with  an  authority  or  the 
Federal  Government  with  regard  to  housing  projects.  Tax  Exemption  Law, 

Laws  of  1937,  Chapter  93  (1937  Supplement  to  Compiled  Statutes  of  1929, 
Sections  71-3510  to  71-3512) ,  exempts  the  property  and  bonds  of  an 
authority  from  taxation.  Validating  Law,  Laws  of  1937,  Chapter  92  (1937 
Supplement  to  Compiled  Statutes  of  1929,  Sections  14-1417  and  14-1418), 
validated  the  creation  of  metropolitan  housing  authorities  established 
under  the  provisions  of  Lav/s  of  1935,  Chapter  29  (1937  Supplement  to 
Compiled  Statutes  of  1929,  Sections  14-1401  to  l4-l4l6) . 

A  housing  authority  has  been  organized  for  Omaha. 

Home  Financing 


Lav/s  Favorable 


Laws  Unfavorable 


Short  period  of  foreclosure 


Foreclosure  is  by  court  action 
only.  Foreclosure  period  is 
relatively  short  except  that 
sale  may  be  stayed  nine  months 
after  decree. 


(about  3  months). 

No  redemption  period. 

All  real  property  taxes  col¬ 


lected  by  one  collector. 
Foreclosure  inexpensive. 

Laws  permitting  mortgage  loans 


Laws  limiting  deficiency 
judgments. 


up  to  90 %  of  anpraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Relatively  high  taxes  on  savings 
and  loan  associations  or  share¬ 
holders. 


NEBRASKA  (Cont’d) 


Building  Regulations 


There  is  no  state  building  code.  There  are  laws  requiring  the  regis¬ 
tration  of  architects  and  engineers  and  the  licensing  of  plumbers. 

There  are  laws  regulating  certain  features  of  building  construction  and 
empowering  municipalities  to  establish  building  regulations.  There 
are  laws  regulating  plumbing  in  cities.  There  is  a  law  giving  the 
State  Fire  Marshal  authority  over  hazards  as  well  as  exits.  The 
legislative  bodies  of  all  cities  are  authorized  to  adopt  plumbing, 
electrical,  fire  prevention,  building,  and  any  standard  code  containing 
regulations  printed  in  book  or  pamphlet  form,  by  reference.  Nineteen 
municipalities  of  2500  population  and  over  are  reported  to  have  local 
building  codes.  Others  have  fire  limit  ordinances  and  miscellaneous 
regulations  concerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1937,  Ch.  39,  authorizes  cities  and  villages  to 
plan. 

Platting:  Laws  of  1929,  Ch.  49,  authorizes  cities  of  the  first  class 
having  a  population  of  over  40,000  and  less  than  100,000  to  regulate 
subdividing  and  platting,  (See  1930  Code,  Sec.  15-1001.) 

Zoning;  Laws  of  1927,  Ch.  43  (C.S.  1929,  Ch.  19,  Art,  9,'p.  364), 
enables  first  class  cities  (5,000  to  25,000  population),  second  class 
cities,  and  villages  to  zone,  (Follows  Standard  Act.) 

Laws  of  1921,  Ch.  116,  as  amended  by  Laws  of  1925,  Ch.  45,  (Comp, 
Stats.  Ch.  l4,  Sec.  4o),  confers  zoning  authority  upon  cities  of  the 
metropolitan  class. 

Laws  of  1929,  Ch.  49  (C.S.  On.  15,  Art.  10,  p.  2621),  enables  first 
class  cities  to  zone. 


NEVADA 


Public  Low-Rent  Housing  and  Slum  Clearance 

No  legislation  now  provides  for  the  undertaking  of  low-rent  housing  and 
slum  clearance  projects  by  public  housing  agencies. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 


Tax  imposed  on  savings  and 
loan  associations  is  slight. 

Short  foreclosure  period  (about 
30  days  to  6  weeks). 

No  moratorium  law. 

All  real  property  taxes  collected 
by  one  collector. 

Foreclosure  relatively  inexpensive. 

Laws  permitting  mortgage  loans 
up  to  90$  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Foreclosure  of  Mortgages  as  dis¬ 
tinguished  from  deeds  of  trust, 
is  by  court  action  only. 

Redemption  period  (one  year)  from 
sale  held  under  court  foreclo- 
ure.  Luring  such  redemption 
period,  borrower  is  entitled  to 
possession  and  it  is  difficult 
to  secure  a  receiver. 


Building  Regulations 

There  is  no  state  building  or  plumbing  code.  There  is  a  law  requiring 
the  registration  of  engineers.  There  is  a  law  delegating  the  authority 
to  establish  building  regulations  to  municipalities.  Four  municipalities 
of  2,500  population  and  over  are  reported  to  have  local  building  codes. 

Planning,  Platting  and  Zoning 


Local  Planning:  Compiled  Laws  of  1929,  Sec.  1267,  General  City  Planning 
Enabling  Act. 


Platting:  Laws  of  1919,  Ch.  232,  as  amended  by  Laws  of  1929,  Ch.  20 
(CL.  1929,  Secs.  1267,  1355),  restores,  establishes,  corrects,  etc. 
in  certain  contigencies,  city  and  town  plats;  determines  real  pro¬ 
perty  rights  affected  thereby. 

Laws  of  1905,  Chapter  223,  as  amended  by  Laws  of  1929,  Ch.  187 
(C.L.  1935,  Sec.  1341),  amends  Act  of  March  13,  1905,  relative  to 
platting;  provides  for  accurate  map  and  description  of  plats. 


Zoning:  Laws  of  1923,  Ch.  126  (C.S.  1929,  Vol.  1,  Sec.  1274),  confers 
zoning  authority  upon  all  cities  and  towns.  (Follows  Standard  Act.) 
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NEK  HAMPSHIRE 


Public  Low-Rent  Housing  and  Slum  Clearance 


No  legislation  now  provides  for  the  undertaking  of  low-rent  housing 
and  slum  clearance  projects  by  public  housing  agencies. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 


Tax  imposed  on  savings  and  Moratorium  Laws. 

loan  associations  is  slight. 

Foreclosure  by  advertisement. 

Short  foreclosure  period  (about 
1  month). 

No  redemption  period  (except 
one  year  from  date  of  po ses¬ 
sion  if  foreclosure  is  by 
entry) . 

All  real  property  taxes  collected 
by  one  collector. 

Foreclosure  inexpensive. 

Laws  permitting  mortgage  loans 
up  to  9Qf0  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 

Building  Regulations 

There  is  no  state  building'  code.  There  are  laws  requiring  plumbers  to 
be  licensed,  authorizing  the  State  Board  of  Health  to  establish  plumbing 
regulations  and  permitting  local  authorities  to  establish  more  stringent 
plumbing  regulations.  The  Commissioner  of  Labor  is  authorized  to  set 
standards  regarding  egress  from  factories  and  the  State  Board  of  Health 
is  authorized  to  set  such  standards  for  other  buildings.  Twelve 
municipalities  of  2500  population  and  over  are  reported  to  have  local 
building  codes.  Others  have  fire  limit  ordinances  and  miscellaneous 
regulations  concerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1935,  Ch,  55,  p,  81,  as  amended  by  Laws  of 
1937,  Ch.  27  and  28,  authorizes  creation  of  city,  town,  village, 
district  and  regional  planning  boards. 

Platting;  No  law. 


Zoning;  Laws  of  1925,  Ch,  92,  as  amended  by  Laws  of  1933,  Ch,  36, 
enables  cities  and  towns  to  zone,  (Follows  Standard  Act.) 
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NEW  JERSEY 


Public  Low-Rent  Housing  and  Slum  Clearance 

Local  Housing  Authorities  Law,  Laws  of  1938,  Chapter  19,  as  amended 
by  Laws  of  1938,  Chapter  210  (1938  Supplement  to  Revised  Statutes  of 
1937,  Sec.  55:l4A-l  to  55: 14A-26),  provides  for  the  creation  of  hous¬ 
ing  authorities  for  municipalities  and  counties.  A  regional  housing 
authority  may  be  created  for  two  or  more  municipalities.  The  area  of 
operation  of  an  authority  consists  of  the  municipality  or  county  or 
two  or  more  municipalities  for  which  an  authority  is  created.  An  au¬ 
thority  has  power  to  issue  bonds  and  to  acquire  property  by  eminent 
domain.  The  property  and  bonds  of  housing  authorities  are  exempt 
from  taxation.  The  bonds  of  housing  authorities  of  the  State  are  le¬ 
gal  investments  for  public  and  private  funds.  State  Housing  Authority 
Law,  Laws  of  1933,  Chapter  444,  (Revised  Statutes  of  1937,  Sections 
55:14-1  to  55:14-13)  and  Laws  of  1933,  Chapter  78  (Revised  Statutes 
of  1937,  Sec.  55:15-1  to  55:15-31),  establishes  the  state  housing  au¬ 
thority  and  defines  its  functions  and  powers.  Housing  Cooperation 
Law,  Laws  of  1938,  Chapter  20,  as  amended  by  Laws  of  1938,  Chapter 
211  (1938  Supplement  to  Revised  Statutes  of  1937,  Sec,  55:l4B-l  to 
55:l4B-8),  authorizes  any  public  body  to  cooperate  with  an  authority 
or  the  Federal  Government  with  regard  to  housing  projects.  Eminent 
Domain  Law,  Laws  of  1938,  Chapter  21  (1938  Supplement  to  Revised 
Statutes  of  1937,  Sec.  20:1-30  and  20:1-36),  provides  for  the  pro¬ 
ceedings  to  be  observed  in  the  exercise  of  power  of  eminent  domain. 
Validating  Law,  Laws  of  1939,  Chapter  187,  validated  the  creation  of 
housing  authorities  and  all  agreements,  obligations,  undertakings  and 
proceedings  of  such  authorities. 

Housing  authorities  have  been  created  for  Asbury  Park,  Atlantic  City, 
Bayonne,  Beverly,  Bridgeton,  Camden,  Clementon,  Elizabeth,  Hackensack, 
Harrison,  Jersey  City,  Kenilworth,  Long  Branch,  Montclair,  Morristown, 
Newark,  New  Brunswick,  North  Bergen,  Ocean  City,  Orange,  Passaic  County, 
Perth  Amboy,  Princeton,  Summit  and  Trenton, 

Limited  Dividend  Housing 

Public  Housing  Law,  Laws  of  1933,  Chapter  78  (Revised  Statutes  of 
1937,  Sec.  55:15-1  to  55:15-31)  and  Laws  of  1933,  Chapter  444  (Re¬ 
vised  Statutes  of  1937,  Sec.  55:14-1  to  55:14-13),  authorizes  limited 
dividend  housing  corporations  to  provide  housing  for  families  of  low 
income  or  for  the  reconstruction  of  slum  areas  under  the  regulation 
and  supervision  of  the  State  Board  of  Public  Utilities.  Such  corpora¬ 
tions  have  the  power  to  acquire  property  by  eminent  domain  only  with 
the  approval  of  the  Board,  Such  corporations  are  exempt  from  all  State 
and  local  taxes  except  a  fee  for  incorporation  and  a  tax  of  10 %  on 
their  gross  income. 


NET  JERSEY  (Cont’d) 


Home  Financing 

Laws  Favorable 

Taxes  on  savings  and  loan  asso¬ 
ciations  negligible. 

No  redemption  period  unless  action 
for  deficiency  judgment  is  brought. 

All  real  property  taxes  collected 
by  one  collector. 

Laws  permitting  mortgage  loans  up 
to  90%  of  appraised  value  when 
insured  by  Federal  Housing 
Administrator, 


Laws  Unfavorable 

Foreclosure  is  by  court  action 
only,  a  somewhat  extended  pe¬ 
riod  is  required  (about  3-l/£ 
to  6  months),  and  it  is 
expensive. 

Redemption  period  (6  months).  A 
period  of  redemption  exists, 
however,  only  in  event  a  de¬ 
ficiency  judgment  is  entered. 

Laws  limiting  deficiency  judg¬ 
ment  S  o 


Building'  Regulations 

\ 

There  is  a  state  building  code  regulating  the  construction  of  places  of 
public  entertainment.  There  is  also  a  state  building  code  regulating 
public  school  construction.  There  is  a  construction  safety  code.  There 
is  no  state  plumbing  code.  There  is  a  state  tenement  house  law0  There 
are  laws  regulating  fire  excapes  and  requiring  the  registration  of 
architects,  engineers,  and  land  surveyors.  Municipalities  are  authorized 
to  enact  ordinances  to  regulate  building  construction.  One  hundred  forty- 
three  municipalities  of  2500  population  and  over  are  reported  to  have 
local  building  codes.  Others  have  fire  limit  ordinances  and  miscellaneous 
regulations  concerning  construction. 

Planning,  Platting  and  Zoning- 

Local  Planning:  Laws  of  1935,  Ch.  251,  Code  of  1937,  40:27-1, 
authorizes  creation  of  county  and  regional  planning  boards, 

(Follows  certain  provisions  of  Standard  Act.) 

Laws  of  1930,  Ch.  235,  Code  of  1937,  40:55,  enables  munici¬ 
palities  other  than  counties  to  prepare,  adopt  and  enforce 
master  plans,  official  maps  and  subdivision  plats  for  muni¬ 
cipal  planning  purposes.  (Follows  Standard  City  Planning 
Enabling  Act.) 


Platting:  1937  R.S.  40:27-7,  40:55-12,  regulate  platting  and 
subdivisions. 

Zoning:  Laws  of  1927,  Constitutional  Amendment  (Art,  4,  Sec.  6, 
par.  6),  authorizes  the  Legislature  to  enact  general  laws  under 
which  municipalities,  other  than  counties,  may  adopt  zoning 
ordinances. 

Laws  of  1928,  Ch.  274,  enables  all  municipalities  to  zone. 
(Follows  Standard  Act.)  See  also  Laws  of  1930,  Ch.  235. 


HEW  MEXICO 


Rib lie  Low-Rent  Housing  and  Slum  Clearance 


Munic ipil  Housing  Law,  Laws  of  1939,  Chapter  193,  provides  for  the  creation 
of  housing  authorities  for  cities,  towns  and  municipalities  having  a  popu¬ 
lation  of  3,000  or  more.  The  area  of  operation  of  an  authority  consists 
of  the  city,  town  or  municipality  for  which  it  is  created.  A  city,  town 
or  municipality  has  the  power  to  issue  housing  bonds  and  to  acquire  pro¬ 
perty  by  eminent  domain  for  housing  projects.  The  housing  bonds  of  a 
city,  town  or  municipality  are  legal  investments  for  public  and  private 
Rands.  Any  state  public  body  is  authorized  to  cooperate  with  a  city,  town 
or  municipality  or  an  authority  or  the  Federal  Government  with  regard  to 
housing  projects.  A  State  Housing  Authority  Board  is  created.  Housing 
projects,  being  the  property  of  a  city,  town  or  municipality,  are  exempt 
from  taxation  pursuant  to  Article  VIII,  Section  3,  of  the  State  Consti¬ 
tution. 


Home  Financing 

Laws  Favorable 


Laws  Unfavorable 


Tax  imposed  on  savings  and  loan 
associations  is  slight. 

Ho  moratorium  law. 

State,  county  and  local  taxes, 
except  special  assessments, 
collected  by  one  collector. 

Foreclosure  relatively  inexpen¬ 
sive. 

Laws  permitting  mortgage  loans 
up  to  90/b  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator . 

Building  Regulations 


Foreclosure  is  by  court  action 
only  and  a  somewhat  extended 
period  is  required  (about  6 
months ) . 

Nine-month  redemption  period, 
but  purchaser  at  foreclosure 
sale  is  entitled  to  possession 
during  such  period. 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  special  assessments  are  col 
lected  by  a  separate  official. 


ere  are  laws  requiring 

Municipalities 
and 

Fifteen 
reported  to  have  local 


There  is  no  stale  building  or  plumbing  code.  Th 
the  registration  of  architects,  engineers,  and  surveyors, 
are  empowered  to  regulate  building  construction.  Cities,  towns 
villages  are  empowered  to  adopt  a  building  code  by  reference, 
municipalities  of  2,500  population  and  over  ar 
building  codes. 


Planning,  Platting  and  Zoning 


Local  Planning-:  No  law • 


Platting;  Laws  1929,  C.S.  Sec.  90-222;  208,  regulating  land  plats  and 
subdivisions.  Laws  of  1939,  Ch.  84,  130,  regulating  recording  and 
approval  of  plats  of  subdivisions. 

Zoning;  Laws  of  1927,  Ch.  27  (C.S.  1929,  Ch.  90,  Art.  33,  p.  1231), 
to  enable  cities,  towns  and  villages  to  zone.  (Follows  Standard  Act . ) 
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HEW  YORK 


Public  Low -Rent  Housing  and  Slum  Clearance 


Public  Housing  Law,  Laws  of  1939,  Chapter  808,  sets  forth  the  powers, 
duties  and  privileges  of  housing  authorities  for  cities,  towns  and 
villages.  The  area  of  operation  of  an  authority  consists  of  the  city, 
town  or  village  for  which  it  is  created.  An  authority  may  issue  bonds 
and  acquire  property  by  eminent  domain.  The  property  and  bonds  of  an 
authority  are  exempt  from  taxation.  Any  municipality,  the  State  or 
the  Federal  Government  is  authorized  to  cooperate  with  an  authority, 
any  municipality,  the  State,  or  the  Federal  Government  in  certain 
respects  with  regard  to  housing  projects.  The  bonds  of  housing  au¬ 
thorities  of  the  State  are  legal  investments  for  public  and  private 
funds.  Housing  Debt  Law,  Laws  of  1939,  Chapter  806,  authorizes  the 
incurring  of  a  state  debt  for  housing.  Housing  Subsidy  Law,  Laws  of 
1939,  Chapter  807,  authorizes  the  making  of  contracts  for  periodic 
subsidies  and  appropriates  a  certain  sum  for  current  subsidies.  Hous¬ 
ing  Division  Law,  Laws  of  1939,  Chapter  809,  relates  to  the  superin¬ 
tendent  of  the  division  of  housing e  Beginning  January  1,  1939,  the 
State  Constitution  (Article  X,  Sec,  5),  requires  a  special  act  of  the 
Legislature  for  the  creation  of  a  housing  authority.  Prior  to  1939, 
housing  authorities  were  created  for  cities,  first-class  villages  and 
counties  pursuant  to  the  Municipal  Housing  Authorities  Law,  Laws  of  1934, 
Chap.  4,  as  amended  by  Laws  of  1935,  Chap.  310  (McKinney's  Consolidated 
Laws  of  Hew  York,  Vol.  65,  Sec.  2310  to  2328),  as  further  amended  by 
Laws  of  1938,  Chapters  218,  395  and  461  (1938  Pocket  Part  of  McKinney’s 
Consolidated  Laws  of  Hew  York,  Vol.  65,  Sec.  2311  to  2327).  The  Muni¬ 
cipal  Housing  Authorities  Law  was  repealed  and  replaced,  as  of  July  1, 
1939,  by  the  Public  Housing  Law  of  1939.  The  State  Housing  Law  was 
similarly  repealed  and  replaced  by  the  Public  Housing  Law  of  1939. 

The  State  Board  of  Housing  was  thereby  replaced  by  a  State  Superin¬ 
tendent  of  Housing.  Article  XVIII  on  Hous ing  was  added  to  the  State 
Constitution  effective  January  1,  1939.  Validating  Law,  Laws  of  1935, 
Chapters  311,  312  and  313,  validated  the  creation  of  housing  authori¬ 
ties  for  Hew  York  City,  Buffalo  and  Schnectady,  respectively. 

In  Hew  York  City  Housing  Authority  v.  Muller  et  al.,  270  H.Y.  333, 

1  H.E.  (2d)  153  (1936),  the  Court  of  Appeals  of  Hew  York  sustained 
the  validity  of  the  exercise  of  the  power  of  eminent  domain  pursuant 
to  the  Municipal  Housin^  Authorities  Law. 

Housing  Authorities  have  been  created  for  Buffalo,  Lackawanna,  Hew 
York  City,  Peekskill,  Port  Jervis,  Schenectady,  Syracuse,  Tarrytown, 
Tuckahoe,  Utica,  and  Yonkers. 


NEW  YORK  (Cont’d) 


Limited  Dividend  Housing 


Public  Hous ing  Law ,  Laws  of  1939,  S.B,  936,  authorizes  limited  divi¬ 
dend  companies  to  provide  low  cost  housing  under  the  supervision,  re¬ 
gulation  and  control  of  the  State  Superintendent  of  Mousing.  Such 
companies  have  the  power  to  acquire  property  "by  eminent  domain.  Hous¬ 
ing  companies  are  exempt  from  state  taxation,  Bonds  and  dividends  of 
such  companies  are  exempt  from  all  taxation.  Municipalities  are  au¬ 
thorized  to  exempt  such  companies  from  municipal  taxation  for  not  more 
than  fifty  years.  The  Public  Housing  Law  of  1939  (effective  July  1, 
1939)  repealed  and  replaced  the  State  Housing  Law,  including  its  pro¬ 
visions  on  limited  dividend  corporations  (McKinney's  Consolodated  Laws 
of  New  York  and  1938  Pocket  Part,  Vol.  65,  Sec.  2351  to  2303  and  2340 
to  2.343) . 


Home  Financing 

Laws  Favorable 

No  tax  on  savings  and  loan  asso¬ 
ciations  except  income  tax  on 
shareholders. 

Short  period  of  foreclosure 
(about  90  days). 

No  redemption  period. 

Foreclosure  by  advertisement 
Permitted  (but  not  advisable). 

State,  county  and  local  taxes, 
with  certain  exceptions,  col¬ 
lected  by  one  collector. 

Effective  supervision  of  subdi¬ 
vision  lot  sales  to  prevent 
fraud  and  wild  cat  development. 

Laws  permitting  mortgage  loans 
up  to  90 'jo  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator . 


Laws  Unfavorable 

Foreclosure  by  court  action  is 
necessary  as  a  practical  matter 
and  is  expensive. 

Moratorium  laws  and  laws  limiting 
deficiency  judgments. 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  certain  school  taxes  and 
special  assessments  are  collected 
by  various  local  authorities. 


Building  Regulations 

There  is  no  state  building  code,  although  a  draft  of  one  has  been 
prepared.  There  are  state  requirements  for  the  construction  of  fac- 
,  tory  buildings  and  places  of  public  assembly.  Laws  in  effect  require 
the  registration  of  architects  and  engineers.  There  are  numerous 
lav/s  regarding  safety  during  construction,  exit  facilities,  and  other 
features  of  construction.  There  is  a  Multiple  Dwelling  Law,  applying 
to  cities  of  800,000  population  and  over,  which  takes  up  in  detail 
the-  items  customarily  included  in  housing  laws.  There  is  no  state 
plumbing  code;  there  is,  however,  a  standard  plumbing  code  recommended 
by  the  State  Health  Department.  There  is  a  law  requiring  the  licensing 
of  plumbers  in  cities.  There  are  laws  granting  municipalities  the 
power  to  limit  the  height  of  buildings  and  deal  with  building  regula¬ 
tion.  One  hundred  twenty-nine  municipalities  of  2,500  population  and 
over  are  reported  to  have  local  building  codes.  Others  have  fire 
imit  ordinances  and  miscellaneous  regulations  concerning  construction. 


m  YORK  (Cont'd) 


Planning,  Platting  and  Zoning 


Local  Planning;  Consolidated  Laws,  Ch.  62,  provides  for  planning 
in  towns. 

Consolidated  Laws,  Ch.  64,  provides  for  planning  in  villages. 
Consolidated  Laws,  Ch.  21,  provides  for  planning  in  cities. 

(See  also  HRHB  Circular  XII  for  list  of  citations  for  special 
planning  enabling  Acts.) 

Platting:  Laws  of  1939,  Ch.  590  (amending  Consolidated  Laws, 

Ch.  62,  Sec.  277),  establishes  additional  requirements  for 
platting  and  subdivision  control. 

Laws  of  1936,  Ch.  868,  regulates  platting  and  subdividing. 

Laws  of  1938,  Ch.  649,  amends  the  real  property  law  (Con¬ 
solidated  Laws,  Ch.  50)  relative  to  payment  of  taxes  prior 
to  filing  subdivision  maps. 

Laws  of  1938,  Ch.  260,  amends  public  health  law  relative  to 
filing  of  maps  or  plats  showing  subdivisions  of  land  in  towns. 
(For  additional  laws  see  HRH3  Circular  XII.) 

Zoning:  Laws  of  1926,  Ch.  714,  (Cahill  Consolidated  Laws, 

Ch.  61,  Sec.  260),  as  amended  by  Laws  of  1939,  Ch.  444,  en¬ 
ables  towns  to  zone.  (Follows  Standard  Act.) 

Laws  of  1923,  Ch.  564  (Cahill  Consolidated  Laws,  Ch.  63), 
enables  villages  to  zone.  (Follows  Standard  Act.) 

Laws  of  1920,  Ch.  743  (Cahill  Consolidated  Lav/s,  Ch.  2), 
enables  cities  to  zone. 
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'ORTH  CAROLINA  (Cont'd) 


lome  Financing 


Laws  Favorable 


Laws  Unfavorable 


Tax  imposed  on  savings  and  loan 


Laws  limiting  deficiency  judgment 


associations  is  slight. 
Action  by  advertisement. 
Short  period  of  foreclosure 


Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  taxes  are  collected  by 
more  than  one  official. 


(about  40  days). 

No  redemption  period. 


Foreclosure  inexpensive. 

Laws  permitting  mortgage  loans 
up  to  90%  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 

uilding  Regulations 

There  is  a  lav/  requiring  the  establishment  of  a  state  building  code. 
There  are  other  laws  regulating  building  construction  and  fire  es¬ 
capes,  requiring  the  registration  of  architects,  engineers,  and 
land  surveyors  and  requiring  the  licensing  of  general  contractors, 
heating  and  plumbing  contractors,  tile  contractors  and  electrical 
contractors;  empowering  cities  to  regulate  building  construction 
and  plumbing  work;  and  authorizing  cities  of  more  than  5,000  popu¬ 
lation  to  adopt  ordinances  relating  to  the  repair,  closing  and  demo¬ 
lition  of  dwellings  unfit  for  human  habitation.  Twenty-four  muni¬ 
cipalities  of  2500  population  and  over  are  reported  to  have  local 
building  codes,  Others  have  fire  limit  ordinances  and  miscella¬ 
neous  regulations  concerning  construction. 

lanning,  Platting  and  Zoning- 

Local  Planning;  Laws  of  1921,  Fx,  Ses.,  Ch.  169  and  246,  Public 
and  Private  Lav/s,  are  City  Planning  Lav/s  authorizing  zoning 
in  any  city  or  town  in  the  counties  of  Buncombe,  New  Hanover 
and  Uake. 

Laws  of  1919,  Ch,  23  (1935  Code,  Sec.  2643),  authorizes  all 
cities  and  towns  to  create  planning  boards  to  make  careful 
study  of  resources  and  needs  of  the  city  or  tov/n. 

Platting;  Laws  of  1929,  Ch.  186  ( 1935  Code,  Sec.  2793  (e)),  ex¬ 
tends  the  jurisdiction  of  towns  and  cities  to  include  the  lay¬ 
ing  out  of  streets  and  sidewalks  in  proposed  subdivisions 
within  one  mile  of  corporate  limits  of  towns  and  cities;  pro¬ 
vides  for  approval  of  maps  by  said  towns  and  cities. 

Zoning:  Laws  of  1923,  Ch,  250  (1931  Code,  Ch,  56,  Art.  11  (c) 

Sec,  2776  (r)),  enables  cities  and  towns  to  zone,  (Follows 
Standard  Act , ) 


NORTH  CAROLINA 


Public  Low-Rent  Housing  and  Slam  Clearance 

Housing  Authorities  Law,  Public  Laws  of  1935,  Chapt ,  456  (Code  of  1935, 
Sec,  6243  ( 1 )  to  624JT29 ) ) ,  as  amended  by  Public  Laws  of  1933,  Extra 
Session,  Chap,  2,  and  as  further  amended  by  Public  Lay/s  of  1939,  Chap, 
150,  provides  for  the  creation  of  housing  authorities  for  cities  and 
towns  of  more  than  5,000  inhabitants.  The  area  of  operation  of  an  au¬ 
thority  consists  of  the  city  or  town  and  the  area  within  ten  miles.  An 
authority  has  the  power  to  issue  bonds  and  to  acquire  property  by  emi¬ 
nent  domain.  The  bonds  of  housing  authorities  of  the  State  are  legal 
investments  for  public  and  private  funds.  The  property  and  bonds  of  an 
authority  are  exempt  from  taxation.  Housing  Cooperation  Law,  Public 
Laws  of  1935,  Chap,  408  (Code  of  1935,  Sec.  6243  (30)  to  6243  (37)), 
as  amended  by  Public  Laws  of  1939,  Chap.  137,  authorizes  any  city, 
town,  village,  county,  the  State  or  any  other  subdivision  or  agency  of 
the  State  to  cooperate  with  an  authority  or  the  Federal  Government  with 
regard  to  housing  projects.  Eminent  Domain  Lav/,  Public  Laws  of  1935, 
Chap,  409  (Code  of  1935,  Sec,  6243  (38)  to  624T  (4l)),  authorizes  any 
Federal  agency  or  any  corporation  receiving  financial  aid  from  the . 
United  States  or  any  agency  thereof  to  acquire  real  property  by  eminent 
domain  for  a  housing  project.  Public  Works  Eminent  Domain  Law ,  Public 
Laws  of  1935,  Chapt.  470,  (Code  of  1935,  Sec.  1733  (1)  to~1733  (24)), 
authorizes  any  Federal  agency,  state  public  body  or  public  corporation 
to  acquire  real  property  by  eminent  domain  for  a  public  works  project^ 
which  is  financed  in  whole  or  in  part  by  a  Federal  agency  or  state  puo- 
lic  body.  Slum  Clearance  Law,  Public  Lav/s  of  1939,  Chap.  287,  as 
amended  by  Public  Laws  of  1939,  Chapt.  386,  authorizes  cities  and  towns 
having  a  population  of  more  than  5,000  to  adopt  ordinances  providing 
for  repair,  closing  and  demolition  of  dwellings  ‘unfit  for  human  habi¬ 
tation.  Validating  Law,  Public  Laws  of  1939,  Chap,  118,  validated  the 
creation  of  housing  authorities  and  all  agreements,  obligations,  under¬ 
takings  and  proceedings  of  such  authorities. 

In  Wells  et  al,  v.  Housing  Authority  of  Wilmington,  North  Carolina  and 
the  City  of  Wilmington,  North  Carolina,  213  N.C.  744,  197  S.E,  693 
(1938),  the  Supreme  Court  of  North  Carolina  sustained  the  constitu¬ 
tionality  of  the  Housing  Authorities  and  Housing  Cooperation  Laws, 

Housing  Authorities  have  been  created  for  Charlotte,  Raleigh  and 
Wilmington, 

Limited  Dividend  Housing 

State  Housing  Law,  Public  Laws  of  1933,  Chap.  384  (Code  of  1935,  Sec. 
7128  (lj  to  7128  (26)),  authorizes  limited  dividend  housing  companies 
to  provide  safe  and  sanitary  housing  for  families  of  low  income  under 
the  supervision  and  regulation  of  the  State  Board  of  Housing. 


NORTH  DAKOTA 


Public  Low-Rent  Housing  and  Slum  Clearance 


Housing  Authorities  Law,  Lav/s  of  1937,  Chapter  102,  provides  for  the 
organization  of  housing  authorities  for  cities,  having  a  population 
of  more  than  5,000,  and  counties.  The  area  of  operation  of  a  city 
authority  consists  of  the  city  and  the  area  within  five  miles  (if  the 
city  has  a  population  of  less  than  5,000)  or  ten  miles  (if  the  city 
has  a  population  of  15,000  or  more);  and  the  area  of  operation  of  a 
county  authority  consists  of  the  county  for  which  it  is  organized. 

An  authority  has  the  power  to  issue  bonds  and  to  acquire  property  by 
eminent  domain.  The  property  and  bonds  of  an  authority  are  exempt 
from  taxation. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 


No  tax  on  savings  and  loan 
associations  except  income 
tax  on  shareholders. 

All  real  property  taxes  col¬ 
lected  by  one  collector e 
Short  period  of'  foreclosure 
(about  4  months).. 

Foreclosure  relatively  inex¬ 
pensive. 

Laws  permitting  mortgage  loans 
up  to  90%  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 

Building  Regulations 


Foreclosure  is  by  court  action 
only. 

Redemption  period  (one  year). 
During  the  redemption  period 
borrower  is  entitled  to  pos¬ 
session  and  rents.  A  receiver 
may,  with  difficulty,  be  ap¬ 
pointed  during  foreclosure  pro¬ 
ceedings  but  he  has  no  power 
to  collect  rent  during  redemp¬ 
tion  period. 

Moratorium  laws  and  laws  limiting 
deficiency  judgments. 


There  is  no  state  building  or  plumbing  code.  There  are  lavs  regulating 
fire  escapes  and  hotel  construction,  requiring  registration  of  archi¬ 
tects  and  public  contractors,  and  requiring  the  licensing  of  electricians. 
Cities  are  authorized  to  establish  building  regulations.  The  Commissioner 
of  Insurance  is  required  to  enforce  laws  dealing  with  fires,  including 
the  regulation  of  exits.  Eight  municipalities  of  2500  population  and 
over  are  reported  to  have  local  building  codes.  Others  have  fire  limit 
ordinances  and  miscellaneous  regulations  concerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1929,  Ch.  177,  authorizes  villages  or 
cities  to  establish  official  master  plans;  urovides  for  the 

L  1  .v- 

approval  of  plats.  (Substantially  follows  Standard  Act,) 

Platting  and  Subdivision  Control:  Laws  of  1929,  Ch.  177,  includes 
platting  and  subdivision  control. 


Zoning;  Laws  of  1923,  Ch,  175,  as  amended  by  Laws  of  1929,  Ch,  181, 
enables  "any  city"  to  zone.  (Follows  Standard  Act.) 
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OHIO 


Public  Low-Rent  Housing  and  Slum  Clearance 


Housing  Authority  Law,  Laws  of  Ohio,  115-Part  2,  .1933-1934,  H.B.  19 
( Throckmorton* s  Code  of  Ohio,  Baldwin's  1936  Revision,  Sections  1078- 
29  to  1078-41),  as  amended  by  Laws  of  Ohio,  1937-1938,  H.B.  574, 

H.B,  788  and  S.B,  497  (Baldwin's  1939  Service  to  Throckmorton' s  1936 
Ohio  Code,  Sections  1078-30,  1078-34,  1078-34a,  1078-35,  1078-42  to 
1078-50,  1078-61  and  1078-6la),  provides  for  the  creation  by  the  State 
3oard  of  Housing  of  metropolitan  housing  authorities  for  any  portion 
of  any  county  that  comprises  two  or  more  political  subdivisions  or 
portions  thereof  but  is  less  than  all  the  territory  within  the  county. 
The  area  of  operation  of  an  authority  consists  of  the  area  for  which 
the  authority  is  created.  An  authority  has  the  power  to  issue  bonds 
and  to  acquire  property  by  eminent  domain.  The  property  of  housing 
authorities  is  exempt  from  taxation.  The  bonds  of  housing  authorities 
of  the  State  are  legal  investments  for  certain  public  and  private  funds. 
Housing  Cooperation  Law,  Laws  of  Ohio,  1937-1938,  H.B.  575,  as  amended 
by  Laws  of  Ohio,  1937-1938,  S.B,  497  (Baldwin's  1939  Service  to  Throck¬ 
morton's  1936  Ohio  Code,  Sections  1078-51  to  1078-58),  authorizes  any 
state  public  body  to  cooperate  with  an  authority  or  the  Federal  Govern¬ 
ment  with  regard  to  housing  projects.  Validating  Act,  Laws  of  Ohio, 
1937-1938,  H.B,  576  (Baldwin's  1939  Service  to  Throckmorton's  1936  Ohio 
Code,  Sections  1078-59  and  1078-60),  validated  the  creation  and  estab¬ 
lishment  of  metropolitan  housing  authorities. 

In  State  of  Ohio,  ex  rel.  Ellis  v,  Sherrill,  Docket  No.  27410  (June  21, 
1939),  the  Supreme  Court  of  Ohio  sustained  the  constitutionality  of  the 
Housing  Authorities  and  Housing  Cooperation  Laws, 

Housing  authorities  have  been  created  for  Akron,  Canton,  Cincinnati, 
Cleveland,  Columbus,  Dayton,  Hamilton,  Lorain,  Mansfield,  Portsmouth, 
Toledo,  Warren,  Youngstown  and  Zanesville. 

Limited  Dividend  Housing 

State  Housing  Law.  Laws  of  Ohio,  114,  Part  2,  H.B.  8  ( Throckmorton' s 
Code  of  Ohio,  Baldwin's  Revision.  Sections  1078-1  to  1078-28),  author¬ 
izes  limited  dividend  housing  corporations  to  provide  housing  for  fami¬ 
lies  of  low  income  and  to  eliminate  congested  and  insanitary  housing 
conditions  under  the  supervision,  regulation  and  control  of  a  State 
Board  of  Housing.  Such  corporations  have  the  power  to  acquire  property 
by  eminent  domain  only  with  the  authorization  of  the  Board. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 


No  redemption  period. 

All  real  property  taxes  col¬ 
lected  by  one  collector. 
Foreclosure  inexoensive 
Laws  permitting  mortgage  loans 
up  to  90%  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Foreclosure  is  by  court  action 
only  and  an  extended  period 
is  required  (minimum  4  months, 
may  extend  to  10  months  or 
more) . 

Moratorium  Laws. 

Relatively  high  taxes  on  savings 
and  loan  associations  or  share¬ 
holders. 


OHIO  (Cont’d) 


Building  Regulations 


There  is  a  state  "building  code  dealing  in  detail  with  numerous  features 
of  construction.  There  is  a  state  plumbing  code.  There  are  laws  re¬ 
quiring  the  licensing-  of  architects  and  engineers  and  providing  for  the 
licensing  of  electrical  contractors  and  plumbers  in  cities.  There  are 
laws  empowering  municipalities  to  adopt  building  regulations  of  their 
own.  Sixty-nine  municipalities  of  2,500  population  and  over  are  re¬ 
ported  to  have  local  building  codes.  Others  have  fire  limit  ordin¬ 
ances  and  miscellaneous  regulations  concerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1923,  p*  310,  (Baldwin’s  Code  of  1936, 

Sec.  4366-1),  authorizes  creation  of  city,  village,  and  regional 
planning  commissions  with  general  planning  powers.  (Follows 
certain  features  of  the  Standard  Act.) 

Platting;  1936  Baldwin  Code,  Sec.  4366-3,  3586,  3614 — General 
platting  law  providing  for  approval  of  plats  and  subdivisions 
by  the  planning  commission. 

Zoning;  Laws  of  1919,  p*  1175  (Baldwin  Code,  Sec*  4366-7  to 
4366-12) ,  enables  any  municipality  to  zone. 


OKLAHOMA. 


Public  Low-Rent  Housing  and  Slum  Clearance 


iTo  legislation  now  provides  for  the  undertaking  of  low-rent  housing 
and  slum  clearance  projects  by  public  housing  agencies. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 


Tax  imposed  on  savings  and  loan 
associations  is  slight. 

No  redemption  period. 

All  real  property  taxes  col¬ 
lected  by  one  collector. 

Foreclosure  relatively  inex¬ 
pensive. 

Laws  permitting  mortgage  loans 
up  to  90 ~;o  of  appraised  value 
when  insured,  by  Federal  Hous¬ 
ing  Administrator. 

Homestead  exempt  from  taxation 
up  to  $1,000. 

Building  Regulations 

There  is  no  state  building  or  plumbing  code.  There  are  laws  regu¬ 
lating  building  construction  and  fire  escapes  and  requiring  regis¬ 
tration  of  architects  and  engineers.  Master  and  journeymen  plumbers 
in  cities  are  required  to  have  a  certificate.  Cities  are  empowered 
to  establish  plumbing  regulations .  Forty-two  municipalities  of  2,500 
population  and  over  are  reported  to  have  local  building  codes.  Others 
have  fire  limit  ordinances  and  miscellaneous  regulations  concerning 
construction. 

Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1923,  Ch.  182  (Okla.  Stats.  1931,  V.l, 

Art.  8,  Sec.  5158),  establishes  a  regional  (to  include  a  muni¬ 
cipality  and  adjacent  territory  within  3  miles)  planning  com¬ 
mission;  provides  for  powers  and  duties,  including  approval  of 
plats. 

Laws  of  1923,  Ch.  177  (Okla.  Stats.  1931,  Art.  9,  Sec.  6165 
authorizes  cities  or  towns  to  create  planning  commissions. 

Platting:  Statutes  of  1935,  Title  II,  Sec.  511,  relates  to  city  and 
town  platting  and  rules  for  recording. 

Zoning:  Laws  of  1923,  Ch.  178,  enables  cities  and  incorporated 
villages  to  zone.  (Follows  Standard  Act. 


Foreclosure  is  by  court  action 
only  and  an  extended  period 
is  required  (9  to  12  months 
— 6  months  must  elapse  from 
date  of  judgment  until  date 
of  sale). 
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OREGON 


Public  Low-Rent  Housing  and  Slum  Clearance 


Housing  Authorities  Law,  Laws  of  1537,  Chapter  442,  as  amended  by 
Laws  of  1S39,  Chapter  441,  provides  for  the  organization  of  housing 
authorities  for  cities  and  towns,  having  a  population  of  more  than 
7,500, and  counties.  The  area  of  operation  of  a  city  or  town  author¬ 
ity  consists  of  the  city  or  town  and  the  area  within  five  miles  (if 
the  city  or  town  has  a  population  of  less  than  10,000)  or  ten  miles 
(if  the  city  or  town  has  a  population  of  10,000  or  more);  and  the 
area  of  operation  of  a  county  authority  consists  of  the  county  for 
which  it  is  organized.  An  authority  has  the  power  to  issue  bonds  and 
to  acquire  property  by  eminent  domain,  The  property  and  bonds  of  an 
authority  are  exempt  from  taxation.  Hous ing  Cooperation  Law,  Laws  of 
1937,  Chapter  441,  authorizes  any  state  public  body  to  cooperate  with 
an  authority  or  the  Federal  Government  with  regard  to  housing  projects. 

An  authority  has  been  organized  in  Clackamas  County. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 


Tax  imposed  on  savings  and  loan 
associations  is  slight. 

Short  period  of  foreclosure 
(about  2  months). 

State,  county  and  local  taxes, 
except  special  assessments, 
collected  by  one  collector. 

Foreclosure  relatively  inexpen- 
s  ive . 

Laws  permitting  mortgage  loans 
up  to  90 -jo  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Foreclosure  is  by  court  action 
only , 

Redemption  period  (one  year) 
but  purchaser  is  entitled  to 
immediate  possession 

Moratorium  laws  (of  an  advisory 
type  'under  which  the  legisla¬ 
ture  suggests  to  courts  of 
state  withholding  and  postpone¬ 
ment  of  decree  under  certain 
circumstances) . 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  special  assessments  are  col¬ 
lected  by  a  separate  official. 


Building  Regulations 

There  is  no  state  building  code.  There  is  a  state  plumbing  code. 
There  are  laws  regulating  fire  escapes,  requiring  registration  of 
architects  and  engineers,  and  empowering  the  State  Fire  Marshal  to 
regulate  fire  hazards.  Cities  are  authorized  to  establish  building 
regulations.  Cities  are  also  authorized  to  adopt  building,  plumbing 
and  electrical  regulations  which  have  been  printed  as  a  code  in  book 
form,  by  reference.  Nineteen  municipalities  of  2,500  population  and 
over  are  reported  to  have  local  building  codes.  Others  have  fire 
limit  ordinances  and  miscellaneous  regulations  concerning  construc¬ 
tion. 


OREGON  (Cont'd) 


Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1919,  Ch.  311,  as  amended  by  Laws  of 
1939,  Ch.  338,  provides  for  establishment ,  government,  and 
maintenance  of  City  Planning  Commission  within  municipalities; 
prescribes  powers  and  duties. 

Platting:  Laws  of  1931,  Ch.  227,  provides  a  penalty  for  sale  of 
real  property  within  a  subdivision  hereafter  platted  within  the 
jurisdiction  of  the  planning  commission  of  any  city  by  use  of  a 
plat  before  the  same  has  been  approved  by  the  planning  commis¬ 
sion.  (See  Code,  Sec.  56-1612,  5S-7,  63-305.) 

Laws  of  1929,  Ch.  374,  amends  Sec.  3823,  Oregon  Laws,  as  amended 
by  Sec.  4,  Ch.  253,  General  Laws  of  Oregon,  1925,  relating  to  plats 
outside  of  the  incorporated  cities  and  towns ,  and  the  vacation  of 
a  road,  highway,  street  or  alley. 


Zoning:  Laws  of  1919,  Ch.  300  (Code,  V,  3,  Ch.  17,  Sec.  56-1701  en¬ 
ables  incorporated  cities  and  towns  to  zone.  (See  also  Code,  Sec. 
56-1601.) 


PENNSYLVANIA 


Public  Low-Rent  Housing  and  Slum  Clearance 

Housing  Authorities  Law,  Laws  of  1937,  P.L.  955,  No.  265  (1938  Pocket 
Part  to  Purdon ’s  Pennsylvania  Statutes,  Title  35,  Sections  L541  to  1565), 
aq  amended  by  Acts  of  1939,  No.  238,  provides  for  the  organization  of 
housing  authorities  for  cities  of  the  first,  second,  second  class  A 
and  third  classes,  having  a  population  of  30,000  or  more,  and  counties. 
The  area  of  operation  of  an  authority  consists  of  the  city  or  county 
for  which  it  is  organized.  An  authority  has  the  power  to  issue  bonds 
and  to  acquire  property  by  eminent  domain.  The  property  and  bonds  of 
an  authority  are  exempt  from  taxation.  State  Board  of  Housing  Law, 

Laws  of  1937,  P.L.  1705,  No.  359  (1938  Pocket  Part  to  Purdon's  Pennsyl¬ 
vania  Statutes,  Title  35,  Sections  1501  to  1521),  creates  a  State 
Board  of  Housing,  Housing  Cooperation  Law,  Laws  of  1937,  P.L.  888,  No. 
232  (1938  Pocket  Part  to  Purdon1 s  Pennsylvania  Statutes,  Title  35, 
Sections  1581  to  1588),  authorizes  any  state  public  body  to  cooperate 
with  an  authority  or  the  Federal  Government  with  respect  to  housing 
projects.  Lease  or  Conveyance  of  Slum  Areas ,  Laws  of  1938,  Special 
Session,  No.  12  (1938  Pocket  Part  to  Purdon*  s  Pennsylvania  Statutes, 

Title  35,  Sections  1571  to  1575)  authorizes  any  housing  authority  to 
lease  or  convey  a  slum  area  to  the  State  or  any  of  its  agencies. 

Bease  or  Acquisition  of  Slum  Areas ,  Laws  of  1938,  Special  Session,  No. 

11  ( 1938  Pocket  Part  to  Purdon1 s  Pennsylvania  Statutes,  Title  71,  Sec¬ 
tions  1674  to  1678),  authorizes  the  State  or  any  of  its  agencies  to 
lease  or  acquire  a  slum  area  from  any  housing  authority.  Legal  In¬ 
vestments  for  Fiduciaries,  Laws  of  1937,  P.L.  1037,  Sect ion~2( 1938 
Pocket  Part  to  Purdon’s  Pennsylvania  Statutes,  Title  20,  Sections  321 
and  801  (18),  authorizes  a  11  fiduciary11  to  invest  in  the  bonds  of 
housing  authorities  in  the  State. 

In  Dornan  v.  Philadelphia  Housing  Authority  et  al.,  331  Pa.  209,  200 
Atl.  834  (1938),  the  Supreme  Court  of  Pennsylvania  sustained  the  con- 
situtionality  of  the  Housing  Authorities  and  Housing  Cooperation  Lav/s. 

Housing  authorities  have  been  organized  in  Allegheny  County,  Allentown, 
Bethlehem,  Chester,  Delaware  County,  Brie,  Harrisburg,  McKean  County, 
McKeesport,  Misslin  County,  Montgomery  County,  Philadelphia,  Pittsburgh, 
Reading,  Schuylkill  County  and  Scranton. 

Limited  Dividend  Housing 

Board  of  Housing  Law,  Laws  of  1937,  P.L.  1705,  No.  359  (1938 
Pocket  Part  to  Purdon1 s  Pennsylvania  Statutes,  Title  35,  Sections  1501 
to  1521),  authorizes  limited  dividend  housing  companies  to  undertake 
the  construction  of  housing  projects  with  the  approval  of  the  State 
Board  of  Housing.  The  State  Board  has  the  power  to  acquire  property 
by  eminent  domain  for  a  limited  dividend  housing  company  upon  the  fil¬ 
ing  by  such  a  company  of  a  petition  with  the  Board  certifying  the  need 
for  such  property  for  a  housing  project  and  provided  that  the  Board 
determines  that  such  property  is  necessarv  for  public  use. 


F5HHSYLVAHIA  (Cont'd) 


Home  Financing 

Laws  favorable 


Laws  Unfavorable 


Tax  imposed  on  savings  and  loan 
associations  is  slight* 

Short  period  of  foreclosure 
( about  2  months ) . 

Ho  redemption  period, 
foreclosure  relatively  inex¬ 
pens  ive . 

Laws  permitting  mortgage  loans 
up  to  90 y  of  appraised  value 
when  insured  by  federal  Hous¬ 
ing  Administrator. 

Building  Regulations 


foreclosure  is  by  court  action 
only . 

Moratorium  laws. 

Increased  cost  to  lender  of 
maintaining  tax  records  due 
to  fact  that  taxes  are  col¬ 
lected  by  more  than  one 
official. 


There  is  a  state  building  code  for  third-class  cities  and  build¬ 
ing  regulations  applying  to  first-class  and  second-class  cities. 
There  are  state  plumbing  regulations  for  second  and  third-class 
cities.  There  are  laws  requirin'-'  the  registration  of  architects, 
engineers,  surveyors,  and  plumbers.  One  hundred  eighteen  munici¬ 
palities  of  2,500  population  and  over  are  reported  to  have  local 
building  codes.  Others  have  fire  limit  ordinances  and  miscellan¬ 
eous  regulations  concerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1937,  Act  434,  enables  counties  of  the 
second  to  eighth  classes  to  plan. 

Lavs  of  1933,  Ho.  270,  p.  1103,  amends  first  Class  Township  Law, 
granting  power  to  create  Planning  Commissions. 

Laws  of  1931,  Ho.  331,  Sec.  3200,  authorizes  crea.tion  of  planning 
commissions  in  townships  of  first  class  (population  of  500  to 
square  mile)  with  jurisdiction  three  miles  beyond  township  line. 
Laws  of  1931,  Ho.  317,  p,  932,  authorizes  creation  of  a  city  plan¬ 
ning  commission  in  cities  of  third  class,  to  replace  a  department 
of  city  planning. 

Laws  of  1927,  Ho.  492  and  69 —  City  Planning  Enabling  Act.  (Uses 
main  features  of  Standard  Act  except  Regional  Planning.)  A  sup¬ 
plement  to  Act  for  Government  of  Cities  of  the  Second  Class,  ap¬ 
proved  March  7,  1901,  creating  a  Department  of  City  Planning  in 
charge  of  City  Planning  Commission.  (Applies  to  Pittsburgh.) 

Platting  and  Subdivision  Control:  53  Pardon  Code,  13692,  14917,  re¬ 
gulates  plats  and  subdivisions  in  boroughs.  (See  also  Sec.  13253, 
3881,  and  9211.) 

Laws  of  1937,  Ho.  590,  regulates  subdividing  by  licensing  real 
estate  salesmen  and  brokers. 

Laws  of  1927,  Ho.  492  and  69,  and  Laws  of  1939,  Act  58,  provide 
for  subdivision  control,  in  second  class  cities. 


PFILNSYLVAIIIA  (Cont’d) 


Planning,  Platting  and  Zoning  (Cont’d) 


Zoning:  Laws  of  1937,  Act  435,  enables  counties  of  second  to  eighth 
classes  to  enact  zoning  ordinances.  (Follows  Standard  Act.) 

Laws  of  1937,  Act  504,  enables  townships  of  second  class  (covers 
all  townships  not  in  first  class)  to  enact  zoning  ordinances. 

Laws  of  1931,  Act  317,  Pardon  Code  53-10198,  enables  third  class 
cities  to  zone. 

Laws  of  1937,  Act  39,  Pardon  53-9183,  enables  second  class  cities 
to  zone.  (Follows  Standard  Act.) 

Laws  of  1929,  Act  469,  Pardon  53-3821,  enables  first  class  cities 
to  zone.  (Follows  Standard  Act.) 

Laws  of  1931,  Act  331,  Purdon  53-15731,  enables  first  class  town¬ 
ships  (population  .500  to  square  mile)  to  zone.  (Follows  Standard 

Act.) 
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BHCDE  ISLAND 


Public-Low  Rent  Housing  and  Slum  Clearanqe 

*  s'  •  V  .  • 

Housing  Authorities  Law,  Public  Laws  of  1935,  Chapter  2255  (General- 
Laws  of  1938,  Chapter  344),  as  amended,  by  Public  Laws  of  1939,  '3.  103 
and  S.  309,  provides  for  the  creation  of  housing  authorities  for  cities. 
The  area  of  operation  of  an  authority  consists  of  the  city  for  which  it 
is  created.  An  authority  has  the  power  to  issue  bonds  but  does  not 
have  the  power  to  acquire  property  by  eminent  domain.  The  property  and 
bonds  of  an  authority  are  exempt  from  taxation.  The  bonds  of  any  hous¬ 
ing'  authority  or  agency  in  the  United  States  are  legal  investments ’ for 
public  and  private  funds.  Eminent  Domain  Lav/,  Public  Laws  of  1935, 
Chapter  2256,  (General  Laws  of  193S,  Chapter  345),  authorizes  cities 
to  exercise  the  power  of  eminent  domain  to  acquire  property  for  hous¬ 
ing  projects. 

Home  Financing 

Laws  Favorable  Lav/s  Unfavorable 


No  tax  on  savings  and  loan  No  lav/s  studied  appear  to  be 

associations  or  their  share-  unsatisfactory, 

holders. 

Foreclosure  by  advertisement. 

No  redemption  period  (except 
3  years  after  foreclosure 
by  entry). 

No  moratorium  law. 

Short  foreclosure  -period 
( about  2  months ) , 

All  real  property  taxes  col¬ 
lected  by  one  collector. 

Foreclosure  inexpensive. 

Lav/s  permitting  mortgage  loans 
up  to  90%  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 

Building  Regulations 


There  is  no  state  building  or  plumbing  code.  There  are  miscellaneous 
laws  regulating  fire  escapes  and  certain  features  of  building  construc¬ 
tion.  There  is  a  law  requiring  licensing  of  professional  engineers  and 
land  surveyors.  The  State  Fire  Marshal  is  required  to  enforce  the  laws 
relating  to  fires,  including  regulation  of  fire  escapes  and  other  exits. 
There  is  a  law  requiring  the  registration  of  architects.  Eighteen  muni¬ 
cipalities  of  2500  population  and  over  are  reported  to  have  local  build¬ 
ing  codes. 


BHCD2  ISLAi<ID  (Cont’d.) 


Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1926,  Ch,  80+ ,  authorizes  creation  of 
planning'  commissions  in  any  city  or  town* 

Platting;  Ho  law. 

Zoning;  Laws  of  1921,  Ch0  2069,  as  amended  by  Laws  of  1923, 

Ch,  2313;  Laws  of  1923,  Ch0  643;  and  Laws  of  1931,  Ch.  1762;  enables 
cities  and  towns  to  zone*  (Follows  Standard  Act*) 

(For  additional  special  Acts  applying  to  certain  towns  and 
cities,  see  HRPB  Circular  XII*) 


SOUTH  CAROLINA 


Public  Low-Rent  Housing  and  Slum  Clearance 


Housing  Authorities  Law,  Acts  of  1934,  No,  783,  as  amended,  by  Acts  of 
1935,  Nos,  301  and  345 ,  as  further  amended  by  Acts  of  1937,  Nos,  183 
and  284,  and  as  further  amended  by  Acts  of  1938,  Nos,  905  and  956 
(1938  Supplement  to  Code  of  Laws  of  1932,  Section  9151),  and  by  Acts 
of  1939,  No,  6 38,  provides  for  the  organization  of  housing  authorities 
for  cities  and  towns,  having  a  population  of  more  than  5,000  and 
counties.  The  area  of  operation  of  an  authority  consists  of  the  city, 
town  or  county  for  which  it  is  organized.  An  authority  has  the  power 
to  issue  bonds  and  to  acquire  property  by  eminent  domain.  The  property 
and  bonds  of  housing  authorities  are  exempt  from  taxation,  Aiken 
County  Housing  Law,  Acts  of  1935,  No,  301,  authorizes  the  creation 
of  housing  authorities  in  Aiken  County  with  all  the  functions,  powers, 
rights  and  liabilities  provided  in  the  Housing  Authorities  Law,  Hous¬ 
ing-  Cooperation  Lav/,  Acts  of  1939,  H*B,  364,  authorizes  any  state  pub¬ 
lic  body  to  cooperate  with  an  authority  or  the  Federal  Government  with 
regard  to  housing  projects.  Legal  Investments  Law,  Acts  of  1939, 

H,B,  424,  provides  that  the  bonds  of  any  housing  authority  or  agency 
in  the  United  States  are  legal  investments  for  public  and  private  funds. 
Slum  Clearance  Law,  Acts  of  1939,  H.B,  387,  authorizes  cities  and  towns 
having  a  population  of  more  than  five  thousand  to  adopt  ordinances  pro¬ 
viding  for  the  repair,  closing  or  demolition  of  dwellings  unfit  for 
human  habitation.  The  property  and  bonds  of  housing  authorities  of  the 
State  are  legal  investments  for  public  and  private  funds.  State  Hous¬ 
ing  Law,  Acts  of  1933 ,  No,  143  (1934  Supplement  to  Code  of  Laws  of  1932, 
Section  9150)  creates  a  State  Board  of  Housing*  Validating  Law,  Acts 
of  1937,  No.  647,  validated  the  creation  of  housing  authorities. 
Validating  Law,  Acts  of  1939,  No,  172,  validated  the  organization  of 
housing  authorities  and  all  agreements,  obligations,  undertakings  and 
proceedings  of  such  authorities.  Charleston  Housing  Authority  1939  Tax 
Law,  Acts  of  1939,  No.  385,  authorizes  the  county  treasurer  to  accept 
taxes  on  certain  property  from  the  Charleston  Housing  Authority, 

Charleston  Housing  Authority  Law  Authorizing  Disposition  of  Certain 
Personal  Property,  Acts  of  1939,  No,  626,  provides  for  the  disposition 
of  certain  materials  existing  on  land  acquired  by  the  Charleston  Hous¬ 
ing  Authority  by  eminent  domain. 

In  McNulty  v.  Owen,  IS 8  S,C.  377,  199  S.E.  425  (1938),  the  Supreme  Court 
of  South  Carolina  sustained  the  constitutionality  of  the  Housing  Author¬ 
ities  Law, 

Housing  authorities  have  been  organized  for  Charleston,  Columbia,  Green¬ 
ville  and  Spartanburg. 

Limited  Dividend  Housing 

State  Housing  Law,  Acts  of  South  Carolina  1933,  No,  143  (1934  Supplement 
to  Code  of  Laws  of  1932,  Section  9150),  authorizes  limited  dividend  hous¬ 
ing  companies  to  provide  housing  for  families  of  low  income  and  to  provide 
for  the  elimination  of  congested  and  insanitary  housing  conditions  under 
the  supervision  and  regulation  of  the  State  Board  of  Housing,  Such  com¬ 
panies  have  the  power  to  acquire  property  by  eminent  domain  only  with  the 
authorization  of  the  Board. 


SOUTH  CAROLINA.  (Cont’d) 


Home  Financing 

Laws  Favorable 

Ho  tax  on  savings  and  loan 
associations  except  income 
tax  on  shareholders c 

Short  foreclosure  period 
(about  3  months )0 

Ho  redemption  period. 

Foreclosure  relatively  in¬ 
expensive. 

Laws  permitting  mortgage 

loans  up  to  90%  of  appraised 
value  when  insured  by  Federal 
Housing  Administrator, 

Building  Regulations 


Laws  Unfavorable 

Foreclosure  is  by  court  action 
only. 

Moratorium  laws. 

Increased  cost  to  lender  of 
maintaining  tax  records  due 
to  fact  that  taxes  are  col¬ 
lected  by  more  than  one 
official. 


'There  are  state  building  regulations  for  cities  over  5,000  population. 
Cities  whose  population  exceed  60,000  are  empowered  to  enact  building 
regulations.  The  Building  Council  of  South  Carolina  is  required  to 
promulgate  and  recommend  a  State  Building  Code  for  adoption.  There 
are  laws  requiring  the  registration  of  general  contractors,  architects, 
engineers,  and  land  surveyors,,  Cities  and  towns  are  required  to  estab¬ 
lish  plumbing  regulations.  Twenty-six  municipalities  of  2500  popula¬ 
tion  and  over  are  reported  to  have  local  building  codes.  Others  have 
fire  limit  ordinances  and  miscellaneous  regulations  concerning  construc¬ 
tion. 

Planning,  Platting  and  Zoning 

Local  Planning;  Laws  of  1939,  Gov,  Ho.  509,  enables  city  of 
Horth  Augusta  to  plan  under  direction  of  a  plan  commission. 

Session  Laws  of  1933,  Ch,  195,  p.  255,  authorizes  city  coun¬ 
cils  of  cities  in  counties  containing  a  city  whose  population 
exceeds  60,000  to  enact  ordinances  regulating  erection  of 
buildings  in  such  cities. 

Platting:  Lav/s  of  1928,  Ch.  668  (1932  Code,  See.  7389),  requires 
maps  and  plats  of  subdivisions  of  land  near  large  cities  to  be 
approved  by  city  engineers, 

Zoning :  Laws  of  1924,  Ch,  642,  as  amended  (Code,  V.,  3,  Sec.  7390, 

Code  Supp,  of  1934,  Sec,  7581-1),  enables  cities  and  incorporated 
villages  to  zone.  (Follows  Standard  Act, ) 

Laws  of  1920.,  Ch.  866,  as  amended  by  Laws  of  1921,  Ch.  417,  au¬ 
thorizes  zoning  in  Spartanburg. 


SOUTH  DAKOTA 


Public  Low-Rent  Housing  and  Slum  Clearance 


No  legislation  now  provides  for  the  undertaking  of  low-rent  housing 
and  slum  clearance  projects  by  public  housing  agencies. 

Home  P inane ing 

Laws  Favorable  Laws  Unfavorable 


Short  period  of  foreclosure 
(about  1  to  2\  months). 

State,  county  and  local  taxes, 
expect  special  assessments, 
collected  by  one  collector. 

Foreclosure  relatively  inex¬ 
pensive. 

Laws  permitting  mortgage  loans 
up  to  90$  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Foreclosure  by  court  action  usual. 
Although  the  power  of  sale  is 
permitted  in  this  state,  mort¬ 
gagor  may  require  foreclosure  by 
action. 

Redemption  period  (one  year  which 
may  be  extended  for  two  years 
by  payment  of  taxes  and  interest). 

moratorium  laws  and  laws  limiting 
def ic iency  judgments . 

The  inclusion  of  certain  provisions 
in  a  mortgage  prevents  such  in¬ 
strument  being  olaced  of  record. 

High  taxes  on  savings  and  loan  asso¬ 
ciations. 

Increased  cost  to  lender  of  maintain 
ing  tax  records  due  to  fact  that 
special  assessments  are  collected 
by  a  separate  official. 


Building  Regulations 

There  is  no  state  building  or  plumbing  code.  There  are  building  regula¬ 
tions  applying  to  specified  occupancies.  Cities  and  towns  are  empowered 
to  enact  building  regulations.  Registration  is  required  for  the  practice 
of  professional  engineering,  land  surveying,  and  architecture.  The  State 
Fire  iVIarshal  is  empowered  to  make  certain  inspections  of  buildings  and  to 
order  dangerous  conditions  abated.  Eleven  municipalities  of  2,500  popu¬ 
lation  and  over  are  reported  to  have  local  building  codes.  Others  have 
fire  limit  ordinances  and  miscellaneous  regulations  concerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning;  No  law. 

Platting:  Laws  of  1931,  Ch.  191,  amends  Sec.  6542,  Code  of  1919,  in  regard 
to  conditions  precedent  to  recording  of  plats.  This  law  prevents  record¬ 
ing  of  plats  subject  to  special  assessment  liens. 

Lav/s  of  1931,  Ch,  192,  amends  Sec.  5814,  Code  of  1919,  requiring  that 
tracts  or  lots  divided  for  the  purpose  of  transfer  be  platted,  and  the 
plat  recorded. 

Zoning:  Laws  of  1927,  Ch,  176,  as  amended  by  Laws  of  1927,  Special  Session, 
Ch.  18  (1927  Comp.  Laws,  Sec,  6523Z19),  enables  all  municipal  corporations 
to  zone.  (Follows  Standard  Act,) 
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TENNESSEE 


Public  Low-Rent  Housing  and  Slum  Clearance 

Housing  Authorities  Law,  Public  Acts  of  1935,  Extra  Session,  Chapter  20, 
as  amended,  by  Public  Acts  of  1937,  Chapter  234  (Michie’s  Tennessee  Code 
of  1938,  Sections  4406  (82)  to  4406  (liOB)),  and  as  further  amended  by 
Public  Acts  of  1939,  Chapter  74,  provides  for  the  creation  of  housing 
authorities  for  cities  and  towns  having  a  population  of  more  than  2,000. 
The  area  of  operation  of  an  authority  consists  of  the  city  or  town  and 
the  area  within  ten  miles.  An  authority  has  the  power  to  issue  bonds 
and  to  acquire  property  by  eminent  domain.  Memphis  Housing  Authority 
Law,  Private  Acts  of  1935,  Chapter  615,  as  amended  by  Private  Acts  of 
T937,  Chapter  900,  and  as  further  amended  by  Private  Acts  of  1939,  Chap¬ 
ter  235,  provides  for  the  creation  of  a  housing  authority  for  the  City 
of  Memphis*  Hie  area  of  operation  of  the  Memphis  Housing  Authority  has 
tne  power  to  issue  bonds  and  to  acquire  property  by  eminent  domain. 
Housing  Cooperation  Law,  Public  Acts  of  1935,  Extra  Session,  Chapter  45, 
as  amended  by  Public  Acts  of  1937,  Chapter  225  (Michie’s  Tennessee  Code 
of  1938,  Sections  4406  (115)  to  4406  (121c)),  and  as  further  amended 
by  Public  Acts  of  1939,  Chapter  154,  authorizes  any  state  public  body 
to  cooperate  with  an  authority  or  the  Federal  Government  with  regard  to 
housing  projects.  Slum  Clearance  Law,  Public  Acts  of  1939,  Chapter  152, 
authorizes  cities  and  towns,  having  a  population  of  more  than  2,000  to 
adopt  ordinances  to  provide  for  the  repair,  closing  or  demolition  of 
dwellings  unfit  for  human  habitation.  Legal  Investments  Law,  Public 
Acts  of  1939,  Chapter  155,  provides  that  the  bonds  of  any  housing  author¬ 
ity  or  agency  in  the  United  States  are  legal  investments  for  public  and 
private  Ponds.  Tax  Exemption  Law,  Public  Acts  of  1937,  Chapter  214 
(Michie’s  Tennessee  Code  of  1938,  Section  4405  (l21d)),  provides  that 
tne  property  and  bonds  of  housing  authorities  are  exempt  from  taxation. 
xuiiinent  Domain  Law ,  Public  Acts  of  1935,  Extra  Session,  Chapter  44 
{Michie’s  Tennessee  Code  of  1938,  Sections  4406  (ill)  to  4406  (114)), 
authorizes  any  federal  agency  or  any  corporation  receiving  financial 
aid  from  the  United  States  or  any  agency  thereof  to  acquire  real  pro¬ 
perty  by  eminent  domain  for  a  housing  project.  Eminent  Domain  Law , 

Public  Acts  of  1937,  Chapter  183  (Michie’s  Tennessee  Code  of  1938,  Sec¬ 
tion  3130),  provides  for  the  proceedings  to  be  observed  in  the  exercise 
o±  the  power  of  eminent  domain.  General  Validating  Law,  Public  Acts 
of^l939,  Chapter  59,  validated  the  creation  of  housing  authorities  and 
all  agreements,  obligations,  undertakings  and  proceedings  of  such  author¬ 
ities.  Memphis  Validating  Law,  Private  Acts  of  1939,  Chapter  214,  vali¬ 
dated  the  creation  of  the  Memphis  Housing  Authority  and  all  agreements, 
obligations,  undertakings  and  proceedings  of  the  authority.  New  General 
Validating  Law ,  Public  Acts  of  1939,  Chapter  230,  validated  the  creation 
oi'  housing  authorities  and  all  agreements,  obligations,  undertakings  and 
proceedings  of  such  authorities. 

In^Anoxville  Housing  Authority,  Inc.  v.  City  of  Knoxville  et  al.,  123 
S.'.v.  (2d)  1085  (1935),  the  Supreme  Court  of  Tennessee  sustained  the  con¬ 
stitutionality  of  the  Housing  Authorities  Law. 

Housing  authorities  have  been  created  for  Chattanooga,  Johnson  City, 
Kingsport,  Knoxville,  Memphis  and  Nashville. 


TENNESSEE  (Cont’d) 


Home  Financing 

Laws  Favorable 

Tax  imposed  on  savings  and 
loan  associations  is  slight. 

Foreclosure  by  advertisement. 

Short  period  of  foreclosure 
(about  30  days). 

Redemption  period  may  be  waived* 

No  moratorium  law. 

In  general,  state,  county  and 
local  taxes  collected  by  one 
collector. 

Foreclosure  inexpensive. 

Laws  permitting  mortgage  loans 
up  to  9Q&  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Laws  Unfavorable 


Redemption  period  (2  years  un¬ 
less  specif ically  waived) . 

Increased  cost  to  lender  of 
maintaining  tax  records  due 
to  fact  that  certain  munici¬ 
palities  collect  local  taxes 
independent  of  state  and 
county  taxes. 


Building  Regulations 

There  is  no  state  building  code.  There  are  miscellaneous  building  laws 
regulating  specified  occupancies.  There  is  no  state  plumbing  code,  but 
there  is  a  special  act  regulating  plumbing  in  counties  having  a  popula¬ 
tion  of  not  less  than  165,000  nor  more  than  190,000  inhabitants.  There 
are  laws  regulating  fire  escapes  and  requiring  the  registration  of  archi¬ 
tects,  engineers,  and  general  contractors;  and  the  licensing  of  plumbers. 
Twenty-seven  municipalities  of  2,500  population  and  over  are  reported  to 
have  local  building  codes.  Others  have  fire  limit  ordinances  and  miscel¬ 
laneous  regulations  concerning  construction. 


Planning,  Platting  and  Zoning 

Local  Planning:  Public  Acts  1939,  Ch.  158,  authorizes  State  Planning 
Commission  to  create  u Community  Planning  Commissions"  for  unincorporated 
communities  with  a  population  of  not  less  than  500  inhabitants  and  cover¬ 
ing  an  area  of  not  more  than  10  square  miles. 

Laws  of  1935,  Ch.  707  and  625,  amending  Private  Acts  of  1931,  Ch.  613, 
providing  for  planning  and  zoning  of  Memphis  and  five  miles  outside 
corporate  limits;  also  providing  for  planning  and  zoning  of  Shelby  County. 
Public  Laws  1935,  Ch.  34,  creates  planning  commissions  in  all  munici¬ 
palities.  (Follows  Standard  Act . ) 

Platting:  Public  Laws  1935,  Ch.  45  and  35,  regulate  plats  and  subdivi¬ 
sions  through  planning  commissions. 

Zoning:  Public  Laws  1935,  Ch.  44,  enables  any  municipality  to  zone. 
(Follows  Standard  Act.)  For  additional  acts  applying  to  certain  cities 
and  counties,  see  NRPB  Circular  XII. 


TEXAS 


Public  Low-Rent  Housing  and  Slum  Clearance 

Housing  Authorities  Law,  Laws  of  1937 ,  Chapt er  462 ,  as  amended  by  Laws 
of  1937,  Second  Called  Session,  H.B.  102  (Harlow’s  Texas  Session  Laws 
of  1937,  Title  32,  Chapter  2),  provides  for  the  organization  of  housing 
authorities  for  cities.  The  area  of  operation  of  an  authority  consists 
of  the  city  and  the  area  within  five  miles.  An  authority  has  the  power 
to  issue  bonds  and  to  acquire  property  by  eminent  domain.  The  property 
and  bonds  of  an  authority  are  exempt  from  taxation.  The  bonds  of  hous¬ 
ing  authorities  in  the  State  are  legal  investments  for  public  and  private 
funds.  Housing:  Cooperation  Law,  Laws  of  1937,  Chapter  461,  as  amended  by 
Laws  of  1937,  Second  Called  Session,  H.B.  103  (Harlow’s  Texas  Session  Laws 
of  1937,  Title  32,  Chapter  1),  authorizes  any  state  public  body  to  cooper¬ 
ate  with  an  authority  for  the  Federal  Government  with  regard  to  housing 
projects.  Legal  Investments  Law,  Laws  of  1939,  H.B.  834,  provides  that 
the  bonds  of  any  housing  authority  or  agency  in  the  United  States  are 
legal  investments  for  public  and  private  funds.  Validating  Law,  Laws  of 
1939,  H.B.  832,  validated  the  organization  of  housing  authorities  and  all 
agreements,  obligations,  undertakings  and  proceedings  of  such  authorities. 

Housing  authorities  have  been  organized  for  Alice,  Austin,  Big  Spring, 
-Brownsville,  Corpus  Christ! ,  Dallas,  El  Paso,  Fort  Worth,  Harlingen, 
Houston,  Laredo,  McAllen,  Marshall,  Pelly,  San  Antonio,  Temple  and  Waco. 


Limited  Dividend  Housing 

State  Housing  Law,  Laws  of  1933,  Chapter  223  (Vernon’s  Texas  Statutes, 
1936,  Article  1528a),  authorizes  limited  dividend  housing  corporations 
to  provide  safe  and  sanitary  housing  for  persons  of  low  income  under  the 
regulation  and  supervision  of  the  State  Housing  Board.  The  Texas  Re¬ 
habilitation  and  Relief  Commission  is  designated  as  the  State  Housing 
-  Board.  For  an  earlier  statute  regarding  housing  corporations,  see  Laws 
of  1932,  Chapter  42  (Vernon’s  Texas  Statutes  1936,  Articles  1524b  to 
1524k) . 

Home  Financ i ng 

Laws  Favorable  Laws  Unfavorable 


Foreclosure  by  advertisement. 

Short  period  of  foreclosure 
(about  40  to  60  days). 

No  redemption  period. 

Foreclosure  inexpensive. 

Homesteads  exempt  from  state 
taxation  up  to  #3,000. 

Laws  permitting  mortgage  loans 
up  to  90%  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 


Laws  limiting  deficiency  judgments. 

Unduly  severe  homestead  and  usury 
laws . 

Relatively  high  taxes  on  savings 
and  loan  associations  or  share¬ 
holders  . 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  taxes  are  collected  by  more 
than  one  official. 


TEXAS  (cont’d) 


Building  Regulations 


There  is  no  state  Building  code  hut  a  committee  has  Been  organized  to 
prepare  one.  There  are  laws  requiring  registration  of  architects  and 
professional  engineers.  There  are  laws  regulating  certain  features  of 
Building  construction,  including  fire  escapes  and  elevators.  Munici¬ 
palities  are  empowered  to  adopt  Building  ordinances  regulating  Building 
construction  and  plumbing.  The  State  Fire  Marshal  is  required  to  make 
certain  inspections  of  Buildings.  Cities  are  required  to  license  plumbers. 
Ninety-four  municipalities  of  2500  population  and  over  are  reported  to 
have  local  Building  codes.  Others  have  fire  limit  ordinances  and  mis¬ 
cellaneous  regulations  concerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning:  Laws  of  1927,  Ch.  276,  Vernon’s  Texas  Stats.,  1936, 

Art.  1105a,  p.  270,  authorizes  establishment  of  Building  lines  in 
cities  of  15*000  or  more. 

Platting:  Laws  of  1931*  Ch.  217,  Vernon1 s  Texas  Stats.,  1936,  Art.  6626, 
p.  1205,  amends  Art.  6626,  B.S.  1925,  so  as  to  provide  the  prerequisites 
for  filing  and  recording  maps  and  plats  of  subdivisions;  requires  maps 
and  plats  to  Be  authorized  By  any  county  court  or  By  governing  Bodies 
of  cities  and  towns.  Lav/s  of  1931,  Ch.  160,  Vernon’s  Texas  Stats., 

1936,  Penal  Code,  Art.  1137h,  p.  1775,  regulates  the  filing  and  record¬ 
ing  of  maps  and  subdivisions. 

Laws  of  1927,  Ch.  231,  Vernon’s  Texas  Stats.,  1936,  Art.  974a,  grants 
authority  to  cities  of  25,000  or  more  to  control  platting  of  surround¬ 
ing,  territory  (5  miles)  By  city  planning  commission  or  By  governing 
Body  of  city.  (No  enabling  Act  for  the  creation  of  Planning  Commission.) 

Zoning:  Laws  of  1927,  Ch.  2S3  (1928  Code,  Ch.  4,  Art.  1011a),  enables 
cities  and  incorporated  villages  to  zone.  (Follows  Standard  Act.) 


UTAH 


Public  Low-Rent  Housing  and  Slum  Clearance 

No  legislation  now  provides  for  the  undertaking  of  low-rent  housing  and 
slum  clearance  projects  by  public  housing  agencies. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 


Taxes  on  savings  and  loan 
associations  negligible. 

Short  period  of  foreclosure 
(about  30  to  60  days) 

State*  county  and  local  taxes, 
except  special  assessments, 
collected  by  one  collector. 

Foreclosure  relatively  inex¬ 
pensive. 

Laws  permitting  mortgage  loans 
up  to  90$  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 

No  moratorium  law. 

Building  Begulations 


Foreclosure  is  by  court  action 
only. 

Redemption  period  (6  months). 
During  the  redemption  period 
borrower  is  entitled  to  pos¬ 
session  and  it  is  difficult 
to  obtain  a  receiver. 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  special  assessments  are 
collected  by  a  separate  official. 


There  is  no  state  building  or  plumbing  code.  There  are  laws  requiring 
the  licensing  of  architects,  contractors,  engineers,  and  surveyors. 
Cities  are  empowered  to  enact  ordinances  regulating  building  construc¬ 
tion,  plumbing,  installation  of  electrical  wiring  and  related  work, 
where  such  regulations  have  been  printed  as  a  code  in  book  form,  by 
reference.  Sixteen  municipalities  of  2500  population  and  over  are 
reported  to  have  local  building  codes.  Others  have  fire  limit  ordin¬ 
ances  and  miscellaneous  regulations  concerning  construction. 

Planning,  Platting  and  Zoning 


Local  Planning;  No  Law. 

Platting;  1923  Code  Sec.  15-6-27,  78-5-1,  regulates  recording  of  plats 
and  subdivisions. 


Zoning:  Laws  of  1925,  Ch.  119  (19 33  Code,  Ch.  15,  Art.  8,  Sec.  89), 
confers  zoning  authority  upon  cities.  (Follows  Standard  Act.) 
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Public  Low -Rent  Housing  and  Slum  Clearance 


Housing  Authorities  Law,  Laws  of  1937,  No.  931,  as  amended  by  Public 
Acts  of  193S,  No.  237,  provides  for  the  organization  of  housing  au¬ 
thorities  for  cities  and  towns  having  a  population  of  more  than  10,000. 
The  area  of  operation  of  a  city  authority  consists  of  the  city  and  the 
area  within  six  miles;  and  the  area' of  operation  of  a  town  authority 
consists  of  the  town  for  which  it  is  organized.  An  authority  has  the 
power  to  issue  bonds  and  to  acquire  property  by  eminent  domain.  The 
property  and  bonds  of  an  authority  are  exempt  from  taxation.  Any  state 
public  body  is  authorized  to  cooperate  with  an  authority  or  the  Federal 
Government  with  regard  to  housing  projects.  Slum  Clearance  Law,  Public 
Acts  of  1939,  No.  238,  authorizes  cities  having  a  population  of  more 
than  10,000  to  adopt  ordinances  providing  for  the  repair,  closing  or 
demolition  of  dwellings  unfit  for  human  habitation.  Validating  Law, 
Public  Acts  of  1939,  No.  236,  validated  the  organization  of  housing 
authorities  and  all  agreements,  obligations,  undertakings  and  proceed¬ 
ings  of  such  authorities. 


A  housing  authority  has  been  organized  for  Burlington. 


Home  Financing 

Laws  Favorable 

Taxes  on  savings  and.  loan 
associations  negligible. 

Short  period  of  foreclosure 
(about  3  to  4  months). 

State,  county  and  local 
taxes  collected  by  one 
collector. 

Provision  for  notice  to 
mortgagees  and  other 
lienors  of  tax  delinquen¬ 
cies  prior  to  sale. 

Foreclosure  inexpensive. 

Laws  permitting  mortgage  loans 
up  to  90^  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 

Building  Regulations 


Laws  Unfavorable 

Foreclosure  is  by  court  action 
only. 

Redemption  period  (one  year  but 
may  be  varied  by  court). 
Mortgage  moratorium  laws. 


There  is  no  state  building  code.  The  State  Fire  Marshal  is  authorized 
to  make  regulations  relating  to  fire  escapes  and  to  make  certain  in¬ 
spections  of  buildings.  Five  municipalities  of  5,000  population  and 
over  are  reported  to  have  local  building  codes.  Others  have  fire 
limit  ordinances  and  miscellaneous  regulations  concerning  construction. 


V3K,;0UT  (Cont'A) 


Planning,  Platting;  and.  Zoning 

Local  Planning?  Laws  of  1925,  Oh.  1G8,  confers  such  city  planning 
and  zoning  authority  as  is  not  in  conflict  with  General  Laws  upon 
the  Village  of  Bristol. 

Laws  of  1921,  Oh*  107,  as  amended  By  Laws  of  1933,  Bo.  157,  au¬ 
thorizes  planning  commissions  in  cities,  towns ,  and  incorporated 
villages. 

Plat  bin,  :.:  !!o  law. 

Zoning:  Laws  1939,  H.B.  130,  approved  April  1,  amends  Sec.  3723, 
3727,  3729,  and  3720  of  Public  laws,  relating  to  municipal  zoning. 
Laws  1939,  S.E.  47,  approved  April  3,  amends  Sec.  3725  of  Public 
Laws,  relating  to  municipal  zoning. 

Laws  of  1931,  Act  35,  as  amended  By  Laws  of  1933,  Act  157  (Code  of 
1933,  Sec.  3723),  enables  cities,  towns  and  villages  to  zone. 

Laws  of  1929*  Act  1G8,  enables  village  of  Bristol  to  zone. 


VIRGINIA 


Public  Low-Rent  Housing  and  Slum  Clearance 

Hous ing  Authorities  Law,  Laws  of  1938,  Chapter  310  (1938  Supplement  to 
Code  of  1936,  Sections  3145  (l)  to  3145  (24)),  provides  for  the  organi¬ 
zation  of  housing  authorities  in  cities  and  counties.  The  area  of  opera¬ 
tion  of  an  authority  consists  of  the  city  or  county  for  which  it  is 
organized.  An  authority  has  the  power  to  issue  bonds  and  to  acquire  pro¬ 
perty  by  eminent  domain.  Any  city,  town  or  county  is  authorized  to  co¬ 
operate  with  an  authority  for  such  city,  town  Or  county  or  the  Federal 
Government  with  regard  to  housing  projects.  An  authority  is  a  political 
subdivision  of  the  State  and  therefore  pursuant  to  Section  183  of  the 
State  Constitution,  the  property  of  an  authority  is  exempt  from  taxation. 

Housing  authorities  have  been  organized  in  Bristol,  Newport  News  and 
Portsmouth. 

Limited  Dividend  Housing 

State  Housing  Law,  Laws  of  1933,  Extra  Session,  Chapter  55,  authorizes 
limited  dividend  housing  companies  to  provide  housing  for  families  of 
low  income  and  to  eliminate  congested  and  insanitary  housing  conditions 
under  the  supervision,  regulation  and  control  of  the  State  Board  of 
Housing.  Such  companies  have  the  power  to  acquire  property  by  eminent 
domain  only  with  the  authorization  of  the  Board. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 

Tax  imposed  on  savings  and  loan 
associations  is  slight. 

Foreclosure  by  advertisement. 

Short  foreclosure  period 
(about  2  to  6  weeks) . 

No  redemption  period 
No  moratorium  law. 

All  real  property  taxes  col¬ 
lected  by  one  collector. 

Foreclosure  inexpensive. 

Laws  permitting  mortgage  loans 
up  to  9C ffo  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 

Building  Regulations 

There  is  no  state  building  code.  The  State  Board  of  Education  has 
established  minimum  requirements  for  school  buildings.  There  is  a 
state  plumbing  code.  There  are  laws  requiring  the  registration  of 
engineers,  architects,  and  surveyors,  and  regulating  fire  escapes. 

Cities  and  towns  are  authorized  to  regulate  building  construction. 

There  are  laws  regulating  fire  escapes  and  exits.  Twenty-nine  muni¬ 
cipalities  of  2,500  population  and  over  are  reported  to  have  local 
building  codes.  Others  have  fire  limit  ordinances  and  miscellaneous 
regulations  concerning  construction. 


No  laws  studied  appear  to  be 
unsatisfactory. 


V-IH&NIA  (Cont’d) 


Planning,  Platting  and  Zoning 

Local  Planning;  Laws  of  1936,  Ch.  427,  authorizes  all  counties  to 
create  planning  commissions  and  adopt  plans, 

Por  additional  lav/s  pertaining  to  certain  cities,  see  NKPB 
Circular  XII. 

Platting:  Acts  of  1930,  Ch,  269,  (see  also  Acts  of  1932,  Ch.  321) — 
An  Act  relative  to  platting.  Provides  for  recordation  of  plats 
located  in  or  within  not  more  than  two  miles  of  any  incorporated 
town;  for  vacation  thereof;  for  construction  of  public  improvements 
therein',  and  for  rights  of  such  incorporated  towns  in  connection 
therewith'. 

Zoning:  Laws  of  1938,  S.B.  120,  approved  March  4,  1938,  regulates 
the  size,  frontage,  depth,  and  area  of  lots  upon  which  buildings 
for  human  habitation  may  be  constructed. 

Laws  of  1938,  H.B.  189,  approved  April  1,  1938,  enables  all  counties 
to  enact  zoning  ordinances. 

Laws  of  1926,  Ch.  197,  as  amended  by  Lavs  of  1930,  Ch.  205  (Code 
Ch.  122A,  Sec,  3091  (l)),  enables  cities  and  towns  to  zone. 

Laws  of  1927,  Ex.  Session,  Ch.  15,  as  amended  by  Laws  of  1930, 

Ch.  317,  Laws  of  1932,  Ch.  190,  Laws  of  1936,  H.B.  504,  and 
Laws  of  1938,  H;B.  409  approved  March  18,  enables  communities 
having  a  population  of  500  to  square  mile  to  zone;  (Applies  to 
Arlington,  Chesterfield,  Henrico  and  Norfolk  Counties.)  For  ad-* 
ditional  laws  applying  to  certain  cities  and  counties  see  NRPB 
Circular  XII, 


WASHINGTON 


Public  Low-Rent  Housing  and  Slum  Clearance 

Housing  Authorities  Law,  Laws'  of  1939,  Chapter  23,  provides  for  the 
organization  of  housing  authorities  in  cities  and  counties.  The  area 
of  operation  of  a  city  authority  consists  of  the  city  and  the  area 
within  five  miles;  and  the  area  of  operation  of  a  county  authority 
consists  of  the  county  for  which  it  is  organized.  An  authority  has  the 
power  to  issue  bonds  and  to  acquire  property  by  eminent  domain.  The 
property  and  bonds  of  an  authority  are  exempt  from  taxation.  The  bonds 
of  any  housing  authority  or  agency  in  the  United  States  are  legal  in¬ 
vestments  for  public  and  private  funds.  Housing  Cooperation  Law,  Laws 
of  1939,  Chapter  24,  authorizes  any  state  public  body  to  cooperate  v/ith 
an  authority  or  the  Federal  Government  with  regard  to  housing  projects. 

Housing  authorities  have  been  organized  for  Fima,  Everett  and  Seattle. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 


Tax  imposed  on  savings  and  loan 
associations  is  slight. 

Short  foreclosure  period  (about 
3  months). 

No  moratorium  law. 

State,  county  and  local  taxes, 
except  special  assessments, 
collected  by  one  collector. 

Foreclosure  relatively  inex¬ 
pensive. 

Laws  permitting  mortgage  loans 
up  to  90 %  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 

Building  Regulations 

There  is  no  state  building  or  plumbing  code.  There  are  laws  regulating 
exits  in  hotels,  regulating  electrical  work  and  requiring  a  license  for 
the  installation  of  electrical  work.  Architects,  engineers,  and  land 
surveyors  are  required  to  be  registered  and  electricians  to  be  licensed. 
The  State  Fire  Marshal  is  given  authority  over  hazardous  conditions  in 
buildings.  Cities  are  authorized  to  establish  regulations  relative  to 
building  where  such  regulations  have  been  printed  as  a  code  in  book 
form,  by  reference.  Thirty- two  municipalities  of  2500  population  and 
over  are  reported  to  have  local  building  codes.  Others  have  fire  limit 
ordinances  and  miscellaneous  regulations  concerning  construction. 


Foreclosure  is  by  court  action 
only. 

Redemption  period  (one  year). 
During  the  redemption  period 
borrower  is  entitled  to  pos¬ 
session  and  it  is  difficult 
to  obtain  a  receiver. 

Increased  cost  to  lender  of 
maintaining  tax  records  due 
to  fact  that  special  assessments 
are  collected  by  separate  offi¬ 
cial. 


WASHINGTON  (Cont'd) 


Planning,  Platting  and  Zoning 


Local  Planning:  Laws  of  1935,  Ch.  44  (Remington  Rev.  Stats. 

Sec.  9322-1,  Supp„),  authorizes  creation  of  city,  county 
and  regional  planning  commissions. 

Platting;  1929  Pierces  Code,  Sec.  1172-1199,  6334-37,  regu¬ 
late  the  recording  of  plats  of  subdivisions. 

Laws  1937,  Ch.  186,  regulates  the  platting  and  subdivision  of  lands. 

Zoning;  Laws  of  1935,  Ch0  44,  provides  for  zoning  in  any  city, 
town  or  county. 


WEST  VIRGINIA 


Public  Low-Rent  Housing  and  Slum  Clearance 

Housing  Authorities  Law,  Acts  of  1933,  Second  Extraordinary  Session, 
Chapter  93  (Code  of  1937,  Sections  1409  (56)  to  1409  (71)),  provides 
for  the  creation  of  housing  authorities  for  cities.  The  area  of 
operation  of  an  authority  consists  of  the  city  for  which  it  is  cre¬ 
ated,  An  authority  has  the  power  to  issue  bonds  and  to  acquire 
property  by  eminent  domain.  The  property  and  bonds  of  an  authority 
are  exempt  from  taxation.  The  city  for  which  an  authority  is  created 
is  authorized  to  cooperate  with  such  an  authority  with  regard  to  hous¬ 
ing  projects. 

In  Chapman  v,  Huntington  Housing  Authority  et  al.,  3  S,E,  (2d)  502 
(W,  Va.,  1939),  the  Supreme  Court  of  West  Virginia  sustained  the  con¬ 
stitutionality  of  the  Housing  Authorities  Law* 

Housing  authorities  have  been  created  for  Charleston,  Fairmont, 
Huntington,  Keyser,  Martinsburg,  Morgantown,  Mount  Hope,  Parkersburg, 
Wheeling  and  Williamson. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 


Foreclosure  by  advertisement. 

Short  foreclosure  period 
( about  6  weeks ) ♦ 

No  redemption  period. 

No  moratorium  law. 

All  real  property  taxes  col¬ 
lected  by  one  collector. 

Foreclosure  relatively  inex¬ 
pensive. 

Laws  permitting  mortgage  loans 
up  to  90%  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 

Building  Regulations 

There  is  no  state  building  code.  Registration  of  architects  and  en¬ 
gineers  is  required.  Cities  are  authorized  to  regulate  building 
construction.  The  State  Fire  Marshal  is  required  to  inspect  certain 
buildings  annually  and  to  enforce  laws  regulating  fire  escapes.  Twenty- 
one  municipalities  of  2500  population  and  over  are  reported  to  have  local 
building  codes.  Others  have  fire  limit  ordinances  and  miscellaneous  regu¬ 
lations  concerning  construction. 


Relatively  high  taxes  on  savings 
and  loan  associations  or  share¬ 
holders. 


WES?  VIRGINIA  (Cont'd) 


Planning,  Platting  and  Zoning 


Local  Planning:  Code  of  1937,  Ch,  8,  Art,  5,  Sec,  521,  au¬ 
thorizes  creation  of  municipal  planning  commissions;  defines 
powers  and  duties. 

Platting:  Code  of  1937,  Ch,  39,  Art,  1,  Sec,  3962,  regulates 
recording  of  plats  and  subdivisions;  requires  approval  hy 
legislative  bodies  of  cities  or  counties  prior  to  laying  out. 

Zoning:  Code  of  1937,  Ch,  8,  Art,  5,  Sec.  511  (l),  enables  all 
municipal  corporations  to  zone.  (Follows  Standard  Act,) 

Laws  of  1927,  Ch.  5,  Sec,  38  (a),  amends  charter  of  Wheeling 
to  permit  zoning.  (Follows  Standard  Act,) 

Laws  of  1927,  S.B,  261,  amends  charter  of  Charlestown  to  per¬ 
mit  zoning.  (Follows  Standard  Act , ) 


WISCONSIN 


Public  Low-Rent  Housing  and  Slum  Clearance 

Hous ing  Authorities  Law,  Laws  of  1935,  Chapter  525,  as  amended  by  Laws 
of  1937,  Special  Session,  Chapter  15  (Statutes  of  1937,  Section  66.40), 
provides  for  the  creation  of  housing  authorities  for  cities.  The  area 
of  operation  of  an  authority  consists  of  the  city  and  the  area  within 
five  miles.  An  authority  has  the  power  to  issue  bonds  and  to  acquire 
property  by  eminent  domain.  The  bonds  and  property  of  housing  author¬ 
ities  are  exempt  from  taxation.  Any  state  public  body  is  authorized  to 
cooperate  with  an  authority  or  the  Federal  Government  with  regard  to 
housing  projects. 

Housing  authorities  have  been  created  for  Madison  and  Superior. 


Home  Financing 

Laws  Favorable 

Ho  tax  on  savings  and  loan 
associations  except  income 
tax  on  shareholders. 

Foreclosure  by  advertisement. 

Short  foreclosure  period  under 
power  of  sale  (about  7  weeks). 

Foreclosure  relatively  inex¬ 
pensive. 

Laws  permitting  mortgage  loans 
up  to  90t  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator . 


Laws  Unfavorable 

Foreclosure  by  court  act  ion  "usual, 
and  extended  period  is  required 
(16  to  19  months — sale  being  had 
after  the  expiration  of  the  re¬ 
demption  period)  .  Foreclosure 
by  power  of  sale  through  possi¬ 
ble  as  a  practical  matter,  rarely 
used. 

Redemption  period  (one  year  follow¬ 
ing  foreclosure  by  power  of  sale). 

Moratorium  laws  and  laws  limiting 
deficiency  judgment s- 

Increased  cost  to  lender  of  main¬ 
taining  tax  records  due  to  fact 
that  taxes  are  collected  by  more 
than  one  official. 


Building  Regulations 

There  is  a  state  building  code,  a  plumbing  code,  and  an  electrical  code. 
There  are  laws  requiring  the  registration  of  architects  and  engineers 
and  the  licensing  of  painters  and  plumbing.  Municipalities  are  author¬ 
ized  to  establish  building  regulations.  The  State  Industrial  Commission 
is  required  to  administer  certain  laws  relating  to  buildings,  including 
fire  escapes  and  means  of  egress.  The  board  of  health  of  any  third-class 
city  may  establish  a  housing  code.  Forty-eight  municipalities  of  2,500 
population  and  over  are  reported  to  have  local  building  codes.  Others 
have  fire  limit  ordinances  and  miscellaneous  regulations  concerning  con¬ 
struction. 


WISCONSIN  (Cent HI) 


Planning,  Platting  and  Zoning 


Local  Planning;  Laws  of  1937,  Ch.  402,  clarifies  law  relating  to  muni¬ 
cipal  planning  (Stats.  Sec.  62.23). 

Laws  of  1929,  Ch.  178,  amends  Sec.  61.35  of  Statutes,  relating  to 
village  planning. 

Laws  of  1929,  Ch.  279,  relates  to  zoning  by  county  boards;  amends 
Subs,  (l)  and  (2)  of  Sec.  59.97  of  Statutes  (Subs.  (2)  authorizes 
rural  planning  board,  if  any,  to  recommend  boundaries  of  zones.) 

Laws  of  1927,  Ch.  339,  amends  Sec.  61.35  of  Statutes,  relating  to 
village  planning;  makes  provisions  of  Sec.  52.23  apply  to  villages. 
Stats.  Sec.  97.17  and  27.02-06  authorizes  creation  of  county  park 
or  planning  commissions. 

Platting:  Laws  of  1935,  Ch.  186,  Stats.  Ch.  236,  as  amended  by  Laws 
of  1939,  Ch.  125,  repeals  a.nd  re-enacts  Ch.  236  of  Statutes,  revising 
and  consolidating  the  provisions  of  said  chapter  relating  to  the  plat¬ 
ting  of  lands  and  recording  and  vacating  of  plats. 

Zoning;  Stats.  Sec.  59.97,  authorizes  zoning  in  all  counties.  Stats. 
Sec.  62.23,  authorizes  zoning  in  all  cities. 


WYOMING 


Public  Low-Rent  Housing  and  Slum  Clearance 

No  legislation  now  provides  for  the  undertaking  of  low-rent  housing 
and  slum  clearance  projects  by  public  housing  agencies. 

Home  Financing 

Laws  Pavorable  Laws  Unfavorable 


Taxes  on  savings  and  loan  asso¬ 
ciations  negligible. 

All  real  property  taxes  col¬ 
lected  by  one  collector. 

Foreclosure  by  advertisement. 

No  moratorium  law. 

Laws  permitting  mortgage  loans 
up  to  90%  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 

Building  Regulations 

There  is  no  state  building  or  plumbing  code.  There  is  a  law  requir¬ 
ing  fire  escapes  on  specified  occupancies.  There  is  a  law  requiring 
the  registration  of  engineers  and  surveyors.  Municipalities  are 
authorized  to  establish  building  regulations.  Eight  municipalities 
of  2500  population  and  over  are  reported  to  have  local  building  codes. 
Others  have  fire  limit  ordinances  and  miscellaneous  regulations  con¬ 
cerning  construction. 

Planning,  Platting  and  Zoning 

Local  Planning;  No  law. 

Platting;  1920  C.S,  Ch,  137,  Sec.  2135-2149,  regulates  platting. 

Zoning;  Laws  of  1923,  Ch.  78  (1931  Code,  Ch.  22,  Art.  10) 
enables  incorporated  cities,  towns  and  villages  to  zone. 

(Follows  Standard  Act.) 


An  extended  foreclosure  period 
is  required  (about  44  to  48 
weeks)  and  it  is  relatively 
expensive. 

Redemption  period  (9  months). 
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HAWAII 


Public  Low-Rent  Housing  and  Slum  Clearance 

Housing  Authority  Law,  Session  Laws  of  1935,  Act  190  (Series  D-168), 
amended,  "by  Session  Laws  of  1937,  Act  3  (Series  D-169)  and  Act  179 
(Series  D-168),  and  as  further  amended  by  Session  Laws  of  1939,  Act  91, 
created  the  Hawaii  Housing  Authority.  The  area  of  operation  of  the 
authority  consists  of  the  Territory  of  Hawaii.  The  authority  has  the 
power  to  issue  bonds  (with  the  approval  of  the  Governor)  and  to  ac¬ 
quire  property  by  eminent  domain.  The  property  and  bonds  of  the  author¬ 
ity  are  exempt  from  taxation.  The  bonds  of  the  authority  are  legal 
investments  for  public  and  private  funds.  Housing  Cooperation  Law, 
Session  Laws  of  1935,  Act  173  (Series  B-51),  as  amended  by  Session 
Laws  of  1939.  Act  90,  authorizes  the  Territory  of  Hawaii  and  its  po¬ 
litical  subdivisions  and  agencies  to  cooperate  with  the  authority  and 
the  Federal  Government  with  regard  to  housing  projects.  Eminent 
Domain  Law,  Session  Laws  of  1935,  Act  118  (Series  3-49),  authorizes  any 
federal  agency  or  any  corporation  receiving  aid  from  the  United  States 
or  any  agency  thereof  to  acquire  real  property  by  eminent  domain  for 
a  housing  project.  Validating  Law,  Session  Laws  of  1939,  Act  79, 
validated  the  organization  of  the  Hawaii  Housing  Authority  and  all 
agreements,  obligations,  undertakings  and  proceedings  of  the  author¬ 
ity.  Enabling  Act  of  Congress,  50  Stat.  508,  authorized  the  Legis¬ 
lature  of  the  Territory  of  Hawaii  to  create  a  housing  authority  and 
ratified  the  acts  of  the  Hawaii  Legislature  with  regard  to  such  author¬ 
ity. 

The  Hawaii  Housing  Authority  has  been  organized  for  the  Territory  of 
Hawaii. 

Home  Financing 

Laws  Favorable  Laws  Unfavorable 

Foreclosure  by  power  of  sale. 

Short  foreclosure  period 

(about  40  days  by  advertise¬ 
ment  and  50  to  60  days  by 
action) . 

There  are  no  moratorium  laws 
and  ordinarily  there  is  no 
redemption  period. 

Real  property  "taxes  collected 
by  one  collector. 

Laws  permitting  mortgage  loans 
up  to  90$  of  appraised  value 
when  insured  by  Federal  Hous¬ 
ing  Administrator. 

Building  Regulations 

There  is  a  building  code  in  Honolulu. 

Planning,  Platting  and  Zoning 


No  laws  studied  appear  to  be  un¬ 
satisfactory. 


Information  not  available. 
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PUERTO  RICO 


Public  Low-Rent  Housing  and  Slum  Clearance 

Housing  Authorities  Law,  Acts  of  1938,  No.  126,  as  amended  by  Acts  of 
1939,  No.  156,  creates  the  Puerto  Rico  Housing  Authority  and  provides 
for  the  organization  of  housing  authorities  for  municipalities.  The 
area  of  operation  of  the  Puerto  Rico  Housing  Authority  consists  of 
Puerto  Rico;  .and  the  area  of  operation  of  a  municipal  authority  con¬ 
sists  of  the  municipality  for  which  it  is  organized.  An  authority  has 
the  power  to  issue  bonds  and  to  acquire  property  by  eminent  domain. 

The  property  and  bonds  of  an  authority  are  exempt  from  taxation.  The 
bonds  of  an  authority  are  legal  investments  for  public  and  private 
funds.  Housing  Cooperation  Law,  Acts  of  1938,  No.  125,  authorizes  the 
Government  of  Puerto  Rico  and  any  agency  or  instrumentality  thereof  or 
any  municipality  to  cooperate  with  an  authority  or  the  Federal  Govern¬ 
ment  with  regard  to  housing  projects.  Slum  Clearance  Law,  Acts  of  1938, 
No.  222,  authorizes  municipalities  to  adopt  ordinances  providing  for 
the  repair,  closing  and  demolition  of  dwellings  unfit  for  human  habi¬ 
tation.  Street  Repair  and  Maintenance  Law,  Acts  of  1939,  No.  24, 
authorizes  assistance  to  housing  authorities  by  providing  for  the  re¬ 
pair  and  maintenance  of  streets  within  housing  projects  by  the  Commis¬ 
sioner  of  the  Interior  without  cost  to  authorities.  Enabling  Act  of 
Congress,  52  Stat.  1203,  authorized  the  Legislature  of  Puerto  Rico 
to  create  housing  authorities  and  ratified  the  acts  of  the  Puerto  Rico 
Legislature  with  regard  to  such  authorities. 

Housing  authorities  have  been  organized  for  Puerto  Rico  and  the  munici¬ 
palities  of  Arecibo,  Mayaguez,  Ponce  and  San  Juan. 

Home  Financing 

Lav/s  Favorable  Laws  Unfavorable 


There  is  a  short  summary  form  of  No  laws  studied  appear  to  be  un- 
aetion  under  which  a  copy  of  satisfactory, 

the  mortgage  and  a  registrar’s 
certificate  showing  it  to  be  in 
force  are  filed  in  court,  where¬ 
upon  a  judicial  order  is  issued 
and  served  on  the  debtor  giving 
him  a  period  of  30  days  to  make 
payment.  If  he  fails  to  do  so, 
the  court  orders  the  -property 
sold  at  public  auction  without 
right  of  redemption. 

There  are  no  moratorium  laws. 

Real  property  taxes  collected  by 
one  collector. 

Laws  permitting  mortgage  loans  up 
to  9C$  of  appraised  value  when 
insured  by  Federal  Housing  Admin¬ 
istrator. 


Building  Regulations 


Planning,  Platting  and  Zoning 


Information  not  available. 


Information  not  available. 
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UNITED  STATES 


Public  Low-Rent  Housing  and  Slum  Clearance 

United  States  Housing  Act  of  1937,  50  Stat.  888,  as  amended  by  52  Stat . 
820,  created  the  United  States  Housing  Authority.  The  Act  provides  for 
financial  aid  to  local  public  housing  agencies  to  assist  them  in  the 
construction  and  administration  of  low-rent  housing  and  slum-clearance 
projects.  Executive  Order  No,  7732  of  October  27,  1937  transferred  51 
P»W,A.  Housing  Division  Projects  in  20  States,  the  District  of  Columbia, 
Puerto  Pico  and  the  Virgin  Islands  and  the  securities  acquired  by  the 
P.T.A,  for  7  limited  dividend  housing  projects  to  the  U.S.H.A,  By 
Executive  Order  No.  7839  of  March  12,  1938  the  2  Puerto  Pico  projects 
originally  transferred  to  the  U.S.H.A.  were  turned  over  to  the  Puerto 
Pico  Peconst ruction  Administration.  With  regard  to  P.W.A.  Housing  Div¬ 
ision  Projects,  see  also  the  following  statutes:  National  Industrial 
Recovery  Act  of  1933 ,  48  Stat.  195,  at  200:  Emergency  Relief  Appropri¬ 
ation  Act  of  1935,  49  Stat.  115;  First  Deficiency  Appropriation  Act  of 
1936,  49  Stat.  1597;  and  the  George-Healey  Act  of  1936,  49  Stat.  2025. 

256  local  public  housing  agencies  have  been  organized  in  37  States,  the 
District  of  Columbia,  Hawaii  and  Puerto  Pico.  126  of  these  local  agencies 
have  entered  into  176  loan  and  annual  contributions  contracts  with  the 
U.S.H.A.  for  financial  assistance  in  the  construction  and  administration 
of  267  low-rent  housing  and  slum-clearance  projects.  Loan  contracts  with 
the  U.S.H.A.  total  8472,745,000  as  of  August  15,  1939.  The  U.S.H.A.  is 
authorized  to  enter  into  loan  contracts  totalling  8800,000,000.  Contracts 
with  the  U.S.H.A,  for  federal  annual  contributions  for  low-rent  housing 
projects  total  $20,813,200  as  of  August  15,  1939.  The  U.S.H.A.  is  author¬ 
ized  to  enter  into  federal  -annual  contributions  contracts  totalling 
$28,000,000. 


Federal  Laws  Affecting  Home  Financing 

Federal  laws  render  substantial  aid  to  home  financing  through  the  follow¬ 
ing  agencies: 

Federal  Housing  Administration:  Insures  home  mortgages  created  by  private 
financial  institutions  for  amounts  up  to  $16,000  and  up  to  90 %  of  the  ap¬ 
praised  value,  for  terms  up  to  25  years.  Provides  a  sound  method  of  home 
financing,  obviates  the  necessity  for  second  and  third  mortgages,  promotes 
uniform  mortgage  lending  and  appraisal  practices,  and  higher  standards  of 
construction.  Insures  mortgages  financing  large-scale  housing  projects 
for  amounts  up  to  $10,000,000.  Insures  modernization  loans  for  repairs, 
alterations  and  equipment. 

Farm  Credit  Administration:  Provides  a  cooperative  credit  system  for 
agriculture,  through  which  loans  are  available  for  purchase  of  farm  land 
and  buildings,  refinancing  of  farm  mortgages,  construction  or  improvement 
of  farm  houses,  and  other  agricultural  purposes. 

Federal  Home  Loan  Bank  System:  Serves  as  a  permanent  credit  reserve  system 
through  which  private  member  home-financing  institutions  may  obtain  short 
or  long  term  loans  as  needed,  the  latter  secured  by  approved  home-mortgage 
collateral. 


UNITED  STATES  (Cont’d) 


Federal  Laws  Affecting  Home  Financing 


Savings  and  Loan  Division;  Charters  and  supervises  privately  managed 
local  mutual  thrift  and  home-financing  institutions  known  as  Federal 
Savings  and  Loan  Associations,  and  assists  in  establishing  sound  mort¬ 
gage  lending  practices  favorable  to  home  ownership. 

Federal  Savings  and  Loan  Insurance  Corporation;  Insures  against  loss 
up  to  15, 000  the  accounts  of  individual  investors  in  all  Federal  Sav¬ 
ings  and  Loan  Associations  and  acceptable  State  chartered  institutions 
of  the  building  and  loan  type. 

Home  Owners !  Loan  Corporation;  Relieved  distress  during  the  emergency 
by  refinancing  on  a  long-term  basis  at  moderate  interest  the  home  mort¬ 
gage  indebtedness  of  individuals  faced  with  the  loss  of  their  homes 
through  foreclosure  or  tax  sale. 

Building  Regulations 


The  Federal  Government,  through  the  national  Bureau  of  Standards,  has 
been  engaged  in  the  preparation  of  building  code  recommendations  for 
over  seventeen  years.  These  incorporate  the  results  of  research  car¬ 
ried  on  in  the  Bureau.  This  work  is  being  continued  under  the  procedure 
of  the  American  Standards  Association.  Recommendations  are  available  to 
states  and  municipalities  for  use  in  preparation  or  revision  of  their 
building  codes. 


Planning-Zoning 


This  field  of  law  is  outside  the  scope  of  Congress.  No  legislation  of 
this  type  has  been  enacted  except  for  the  District  of  Columbia  which  is 
set  forth  under  this  classification. 
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"The  power  of  changing  the  relative  situation  of  debtor  and  cred¬ 
itor,  of  interfering  with  contracts,  .  .  .  had  been  used  to  such  an 

excess  by  the  State  Legislatures,  as  to  break  in  upon  the  ordinary 
intercourse  of  society,  and  destroy  all  confidence  between  man  and  man. 
The  mischief  had  become  so  great,  so  alarming,  as  not  only  to  impair 
commercial  intercourse,  and  threaten  the  existence  of  credit,  but  to 
sap  the  morals  of  the  people,  and  destroy  the  sanctity  of  private 
faith.  To  guard  against  the  continuance  of  the  evil  was  an  object  of 
deep  interest  with  all  the  truly  wise,  as  well  as  virtuous,  of  this 
great  community,  and  was  one  of  most  important  benefits  expected 

from  a  reform  of  the  government V'~> 

%  %. 


cP 


Chl^f  Justice  Marshall  in  Ogden  v.  Saunders, 
12  Wheat.  213,  354-55  (U.S.  1827). 


(See  LEGAL  COMMENT  -  "MORATORY  LEGISLATION") 
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DECISIONS 


BANKRUPTCY 

(C.C.A.  2  (Clark,  C.J.);  In  re  Miller,  July  10,  1939.  7  U.  S. 

Law  Week  233.) 

Claim  of  FIIAdministrator  in  bankruptcy  of  borrower  held  not _ 

entitled  to  -priority 

The  FKAdministrator ,  having  acquired  by  assignment  a  note  in¬ 
sured  under  the  Modernization  Credit  Plan  of  the  National  Housing  Ad¬ 
ministration  subsequent  to  the  bankrupt cy  of  the  borrower  on  reimburse¬ 
ment  of  a  bank  as  the  lending  institution  following  the  borrower’s 
delhult  in  the  payment  of  the  note,  is  not  entitled  to  priority  in  the 
payment  of  his  claim  on  the  theory  that  the  claim  is  for  a  debt  to  the 
United  Stakes. 

The  decision  of  the  Supreme  Court  of  the  United  States  in 
United  States  v.  Marxen  (6  LW  1309),  is  controlling,  notwithstanding 
the  contention  of  the  Administrator  that  the  facts  in  the  instant  case, 
unlike  the  facts  disclosed  in  the  Marxen  case,  shows  that,  at  the  time 
the  petition  in  bankruptcy  was  filed,  the  Unit  ed  States  possessed  a 
provable  claim  predicated  upon  an  agreement  by  the  borrower  to  indemnify 
the  government  for  any  loss  it  might  sustain  by  reason  of  its  insurance 
of  the  credit  to  the  bank. 

Relying  on  such  facts,  the  Administrator  contends  that  the 
Marxen  case  is  not  in  point  since  it  involved  a  claim  based  on  assign¬ 
ment  of  the  borrower’s  note  to  the  Administrator  subsequent  to'  bank¬ 
ruptcy. 


The  claim  involved  in  the  instant  case  as  described  by  the 
proof  of  claim  was  based  on  the  bank’s  assignment  of  the  note  to  the 
Administrator  and  not  upon  a  previously  existing  obligation  to  indem¬ 
nify  the  Administration.  But,  if  such  an  obligation  can  be  implied 
from  the  facts,  the  legal  result  would  be  the  same.  It  has  been  held 
that  an  insurer  must  prove  the  creditor’s  claim,  not  his  own.  The  "view 
that  a  person  secondarily  liable  proves  only  in  the  right  of  the  credi¬ 
tor,  not  uuon  an  agreement,  express  or  implied,  of  indemnity,  seems  to 
be  generally  supported  by  commentators". 
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The  case  of  Tennant  v.  Unit  ed  States  Fidelity  &  Guaranty  Co. , 

17  E.  2d  38,  39  (C.C.A.  3),  "apparently  contra  in  allowing  proof  of  an  ex¬ 
press  contract  of  indemnity,  though  the  surety  had  already  paid,  is 
criticized  as  affording  a  possibility  of  double  proof".  It  is  in  con¬ 
flict  with  Section  57  (i)  of  the  Bankruptcy  Act  which  provides  that 
"whenever  a  creditor  whose  claim  against  a  bankrupt  estate  is  secured  by 
the  individual  undertaking  of  any  person  fails  to  prove  such  claim,  such 
person  may  do  so  in  the  creditor's  name,  and  if  he  discharge  such  under¬ 
taking  in  whole  or  in  part  he  shall  be  subrogated  to  that  extent  to  the 
rights  of  the  creditor".  By  such  proof  ample  protection  is  accorded  the 
surety  without  the  danger  of  double  proof  to  "which  the  Government's  case 
here  would  seem  directly  to  lead". 


COVENANTS  -  PUBLIC  POLICY 

(Thornhill  et  al  v.  Herdt  et  al.  St.  Louis  Court  of  Appeals, 
130  S.W.  2d  175) 

Covenants  or  agreements ~ creating  restrictions  against  the 
use  or  occupancy  of  property  by  members  of  a  certain  race, 

whether  created  by  deed  or  by  an  agreement  executed  apart 

from  an  instrument  of  conveyance,  are  not  in  contravention 

of  public  policy  but  are  valid  and  enforceable.  Such  cove¬ 
nants  or  agreements  do  not  violate  any  constitutional  pro¬ 
hibitions. 


This  is  a  suit  for  an  injunction  to  restrain  defendants,  who 
are  owners  of  certain  property  in  the  City  of  St.  Louis,  from  violating 
a  restrictive  -agreement  prohibiting  the  sale,  conveyance,  leasing  or 
rental  of  property  in  the  restricted  area  to  Negroes.  Tile  particular 
property  in  question  is  on  a  short  residential  street,  in  an  unpreten¬ 
tious  portion  of  the  city,  and  in  the  neighborhood  there  have  been 
Negroes  for  several  years.  In  fact  at  the  end  of  the  street  where  this 
property  is  located  there  have  been  living  for  several  years  a  few  Negro 
families.  It  was  in  an  endeavor  to  prevent  the  further  influx  of  mem¬ 
bers  of  that  race  that  certain  of  its  white  members  of  this  particular 
street  undertook  the  preparation  and  execution  of  the  restrictive  agree¬ 
ment  upon  which  the  present  suit  is  based. 

By  such  agreement  each  of  the  subscribing  property  owners  un¬ 
dertook  to  create,  establish  and  attach  to  his  lands  a  restriction 
against  the  sale,  conveyancing  or  leasing  of  the  property  to  Negroes. 
They  attempted  to  make  this  restriction  binding  upon  their  heirs,  suc¬ 
cessors,  or  assigns.  The  restriction  was  to  remain  in  effect  for  twenty 
years. 
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In  putting  this  plan  into  effect,  a  form  of  agreement  was  pre¬ 
pared  in  which  it  was  recited, at  the  outset  that  the  agreement  was  to  be 
made  and  entered" into  by  and  between  the  subscribing  owners  of  the  land 
to  be  affected  as  the  parties  of  the  first  port  and  the  officers  of  the 
St.  Louis  Real  Estate  Exchange  as  parties  of  the  second  part  arid  plain¬ 
tiffs  herein. 

An  attempt  was  made  to  get  the  instrument  signed  and  acknowl¬ 
edged  by  the  owners  of  the  forty-six  pieces  of  property  described  in  the 
agreement  which  would  be  affected  by  the  restriction,  but  it  appears 
that  seventeen  property  owners  did  not  sign  the  agreement  at  all;  that 
eighteen  of  the  property  owners  signed  defectively  so  as  not  to  be  bound 
by  the  restriction;  while  eleven  property  owners  signed  properly ,  includ¬ 
ing  the  person  through  whom  defendants  subsequently  acquired  title  to  the 
premises  which  they  are  now  undertaking  to  rent  to  Negroes.  The  instru¬ 
ment  was  filed  for  record. 

Although  having  been  notified  about  a  month  previous  to  bring¬ 
ing  this  suit  that  the  restrictions  were  being  violated,  defendants, 
nevertheless,  proceeded  to  rent  the  property  to  Negroes. 

Defendants',  in  their  answer,  set  up  that  for  want  of  proper 
and  lawful  execution  of  the  restrictive  agreements  there  was  no  valid 
and  subsisting  restriction  which  forbade  the  renting  of  their  property 
to  Negroes;  that  the  neighborhood  had  so  changed  as  to  become  a  Negro 
neighborhood  and  that  it  would  be  unjust  and  inequitable  to  enforce  the 
terms  of  the  restrictive  agreement  with  respect  to  defendants'  property. 

In  holding  for  defendants  the  trial  court  held  that  the  re¬ 
strictive  agreement  was  "according  to  its  terms  and  conditions  valid  and 
binding  as  against  the  parties  named  therein  who  properly  executed  same, 
except  as  against  the  defendants  Leonard  Herdt  and  Johanna  Herdt" . 


Although  the  defendants'  grantor  had  duly  signed  and  acknowl¬ 
edged  the  restrictive  agreement,  the  trial  court  hull  that  it  would  be 
unjust  to  require  defendants'  property  to  be  restricted  against  occu¬ 
pancy  by  Negroes  in  view  of  the  fact  that  the  property  was  four  feet 
from  property  which  had  been  used  exclusively  for  Negroes  for  fifteen 
years  and  that  the  entire  neighborhood  had  become  a  Negro  one.  The  ap¬ 
pellate  court  in  affirming  the  decision  said: 

"We  are  aware  of  the  general  judicial  assent  to  the  view  that 
covenants  or  agreements  creating  restrictions  against  the  use  or  occu¬ 
pancy  of  property  by  members  of  a  certain  race,  whether  created  by  deed 
or  (as  attempted  here)  by  an  agreement  executed  apart  from  an  instrument 
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of  conveyance,  are  not  in  contravention  of  public  policy,  and  are. valid 
and  enforceable,  being  such  covenants  or  agreements  as  the  parties  enter¬ 
ing  into  them  have  the  right  to  make*  Koehler  v*  Rowland,  275  Mo.  573, 
205  S.W.  217,  9  A.L.R.  107;  Porter  v.  Johnson,  Mo.  App. ,  115  S.W.  2d 
529;  14  An.  Jur. ,  Covenants,  Conditions  and  Restrictions,  sec.  208;  114 
A.L.R.  1237. 


"Nor  do  such  covenants  or  agreements  violate  any  of  the  con¬ 
stitutional  prohibitions  designed  to  prevent  racial  discriminations, 
since  such  prohibitions,  in  so  far  as  they  might  otherwise  be  thought  to 
have  relation  to  covenants  or  agreements  creating  racial  restrictions 
upon  the  use  or  occupancy  of  property,  apply  only  to  actions  by  the 
state,  and  not  to  the  actions  or  contracts  of  private  individuals. 
Corrigan  v*  Buckley,  271  U.S.  323,  46  S.  Ct.  521,  70  L.Ed.  969.  •  •  •  • 

"The  primary  consideration  in  the  construction  of  a  restric¬ 
tive  agreement — just  as  in  the  case  of  the  construction  of  any  other 
character  of  instrument — is  to  ascertain  and  give  effect  to  the  true  in¬ 
tention  of  the  contracting  parties  as  the  same  may  be  gathered  from  the 
terns  of  the  agreement  itself  when  considered  in  the  light  of  all  the 
facts  and  circumstances  attending  its  execution.  Pierce  v,  St.  Louis 
Union  Trust  Co.,  311  Mo.  262,  278  S.W.  398;  Gardner  v.  Maffitt,  335  Mo. 
959,  74  S.W.  2d  604,  95  A.L.R.  452;  14  Am. Jur. ,  Covenants,  Conditions 
and  Restrictions,  sec,  211 . 

"in  considering  the  essential  elements  and  charact eristics  of 
a  neighborhood  scheme  of  restriction,  there  is  no  better  discussion  of 
the  subject  to  be  found  than  that  contained  in  the  case  of  Scull  v. 
Eilenberg,  94  N.J.Eq.  759,  121  A.  788,  789,  wherein  the  Court  of  Errors 
and  Appeals  of  New  Jersey  had  this  to  say:  'A  neighborhood  scheme  of 
restrictions  to  be  effective  and  enforceable  must  have  certain  character¬ 
istics.  It  must  be  universal;  that  is,  the  restrictions  must  apply  to 
all  lots  of  like  character  brought  within  the  scheme.  Unless  it  be  uni¬ 
versal  it  cannot  be  reciprocal.  If  it  be  not  reciprocal,  then  it  must  as 
a  neighborhood  scheme  fall,  for  the  theory  which  sustains  a  scheme  or 
plan  of  this  ckracter  is  that  the  restrictions  are  a  benefit  to  all. 

The  consideration  to  each  lot  owner  for  the  imposition  of  the  restriction 
upon  his  lot  is  that  the  same  restrictions  are  imposed  upon  the  lots  of 
others  similarly  situated.  If  the  restrictions  upon  all  lots  similarly 
located  are  -not  alike,  or  some  lots  are  not  subject  to  the  restrictions 
while  others  are,  then  a  burden  would  be  carried  by  some  owners  without 
a  corresponding  benefit.1 

"In  the  case  at  bar ,  where  it  would  seem  that  only  eleven  of 
the  forty-six  pieces  of  property  within  the  district  could  possibly  be 
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held  subject  to  the  restriction,  it  is  at  once  apparent  that  for  want  of 
reciprocal  obligations  on  the  part  of  all  the  property  owners,  the  plan 
has  in  any-  event  failed  as  a  neighborhood  scheme  of  restriction,  and  that 
if  it  were  to  be  enforced  against  uef ondants  as  the  present  owners  of 
but  one  -of  the  pieces  of  property,  great  inconvenience  and  damage  would 
unquestionably  result  to  then,  with  but  lit  ole  or  no  corresponding  bene¬ 
fit  to  such  other  property  owners  in  the  district  as  plaintiffs  nay  per¬ 
chance  be  representing.  .... 


"Here  the  parties  not  only  indicated  by  the  form  -of  their 
agreement  that  it  was  the  intention  that  the  owners  of  all-  the  pieces 
of  property  described  therein  should  jointly  constitute  the  parties  of 
the  first  part,  but  indeed,  when  due  regard  is  had  for  the  result  which 
was  sought  to  be  accomplished,  anything  short  of  that  intention  would 
have  tended  to  defeat  the  very  purpose  of  the  restriction.  Nothing  con¬ 
trariwise  appearing,  and  with  all  the  attendant  circumstances  pointing 
unnistcdkably  in  that  direction,  we  roast  assume  that  the  execution  of  the 
agreement  was  planned  by  its  proponents  with  that  intent,  which  alone 
could  have  made  the  undertaking  successful. 


"This  is  not  to  say  that  those  who  did  sign  might  not,  had 
they  been  so  minded,  have  set  forth  their  own  intention  to  be  bound  re¬ 
gardless  of  who  might  refuse  to  sign,  nor,  if  they  contemplated  the  im¬ 
possibility  of  obtaining  all  the  desired  signatures,  that  they  might  not 
have  agreed  to  be  bound  upon  the  contingency  that  a  certain  number,  but 
less  than  the  whole,  of  the  property  owners  should  sign.  Such  a  plan, 
if  its  effectiveness  had  been  conditioned  upon  obtaining  a  sufficiently 
large  number  of  signatures,  might  not  have  been  wholly  unsuccessful,  and 
in  any  event  the  prospect  of  putting  it  into  execution  would  have  been 
far  more  likely  tlian  in  the  case  where  the  signatures  of  all  the  owners 
were  required.  The  fact  remains,  however,  that  the  parties  made  no  such 
prevision  for  giving  force  and  effect  to  their  agreement,  and  with  it  ap¬ 
pearing  that  no  subscribing  property  owner  intended  to  be  bound  unless 
all  other  property  owners  were  bound,  wo  have  no  recourse  but  to  hold  that 
for  want  of  finality  or  completeness  of  asseni,  the  agreement  never  at¬ 
tained  validity  for  the  purpose  of  imposing  a  restriction  upon  any  of  the 
property  within  the  district,  pickel  v.  Me Cawley,  329  Mo.  166,  44  S.W. 

2d  857;  Oberv/ise  v.  poulos,  124  Cal.App.  247,  12  P.  2d  155;  Foster  v. 
Stewart,  134  Cal.App.  482,  25  F„  2d  497;  14  Am.Jur. ,  Covenants,  Conditions 
and  Restrictions,  sec.  197;  114  A.L.R.  1242. 


"This,  we  think,  is  the  true  basi 
be  denied  their  remedy  by  injunction,  and  no 
the  lower  court,  which  was  that  inasmuch  as 
ly  adjoins  and  abuts  upon  property  which  is 


s  upon  which  plaintiffs  must 
t  the  ground  relied  upon  by 
defendants'  ‘property  immediate- 
now  and  for  many  years  has  been 
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occupied  L y  Negroes,  so  that  it  has  hut  little  value  outside  of  its 
adax)t ability  for  rental  to  members  of  that  race,  it  would  be  inequitable 
and  unjust  to  hold  that  such  property  is  burdened  by  the  restriction, 
even  though  valid  as  to  the  other  property  within  the  district.  In 
every  similar  case  there  must  always  be  some  ])roperty  which,  by  reason 
of  its  location  on  the  very  threshold  of  the  restricted  district,  is 
forced  to  bear  the  brunt  of  the  thing  or  condition  against  which  the 
restriction  is  directed,  but  that  this  may  be  so  will  not  serve  to  justi* 
fy  the  abatement  of  the  restriction  upon  such -prep erty,  even  though  the 
same  might  be  enhanced  in  monetary  value  to  its  owner  if  the  restriction 
were  removed.  Ronbauer  v.  Compton  Heights  Christian  Church,  328  Mo.  1, 
40  S.W.  2d  545." 


EASEMENTS 

(Dyba  et  ux  v.  Borowitz,  Superior  Court  of  Pennsylvania,  7 
A.  2d  500) 

A  deed  ..granting  right  of  ingress,  egress  and  regress  to 
grantee  through  and  over  alley  along  line  of  lot  adjoining 

that  conveyed  did  not  forbid  owner  of  adjoining  lot  from 

erecting  boundary  fence  on  his  own  land  unencumbered  by 

right  of  way.  The  fact  that  there  was  no  fence  on  lot 
along  line  of  alley,  over  which  owners  of  adjoining  lots 
had  right  of  way  under  deed  to  their  predecessor  in  title: 

when  such  easement  was  created,  and  that  none  was  erected 

for  almost  18  years  thereafter,  are  not  sufficient  to  de¬ 

prive  servient  owner  of  his  inherent  right  to  erect  divi¬ 
sion  fence  on  his  lot  with  suitable  access  to  way 

Plaintiffs  and  defendant  own  adjoining  lots  in  the  City  of 
Pittsburgh.  They  received  their  proxnerty  from  a  common  grantor  on  the 
same  day.  In  the  deed  the  grantor  granted  a  right  of  way  over  defend¬ 
ant’s  property  for  the  use  of  plaintiff.  The  above  parties  acquired 
their  title  in  1919  and  from  that  time  until  June  26,  1936,  there  was  no 
division  fence  between  the  proxoerties  so  that  plaintiffs  had  free  access 
to  pass  over  the  alleyway  of  defendant’s  property  in  crossing  to  and 
fro.  Plaintiffs  allege  that  their  rights  to  the  alley  have  been  in¬ 
fringed  by  the  erection  of  a  fence  by  defendant  and  asked  the  lower 
court  for  an  injunction  for  the  removal  of  the  fence.  This  was  granted 
and  defendant  brought  this  appeal,  upon  which  the  court  reversed  the 
trial  court’s  decision. 

The  words  in  a  grant  are  to  be  construed  in  their  ordinary 
and  natural  sense.  There  was  nothing  in  the  grant  that  expressly  or  im- 
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pliedly  forbade  the  erection  of  a  boundary  fence.  The  circumstances  of 
the  case  do  not  show  that  the  defendant  has  been  deprived  of  any  right 

of  building  on  his  own  lot  or  of  even  building  a  boundary  fence  had  he 

so  desired.  "A  landowner  has  the  inherent  right  to  erect  a  boundary 

fence  along  the  division  line  of  his  property,  and,  as  owner  of  a  fee  of 

a  servient  tenement  over  which  a  right  of  way  has  been  granted,  he,  un¬ 
less  he  expressly  agrees  to  the  contrary,  may  make  any  use  of  his  land 
which  does  not  interfere  substantially  with  the  easement.  Ur.  Justice 
Dikin,  in  Mercantile  Library  Co.  v.  Fidelity  Trust  Co. ,  supra  (235  Pa. 
page  15,  83A  page  595),  said:  'In  this  commonwealth  the  rule  always  has 
been  that  the  owner  of  land,  who  grants  a  right  of  way  over  it,  convoys 
nothing  but  the  right  of  passage,  and  reserves  all  incidents  of  owner¬ 
ship  not  granted. *  See,  also,  Graham  et  ux  v.  Water  Power  Corp.  315  pa. 
572~,  574,  173  A.  311." 

There  was  no  proof  of  any  interference  with  plaintiffs1  right 
of  ingress  or  egress  11  through  and  over"  the  alley.  They  had  access  at 
either  end  of  it.  The  privilege  of  the  deed  gave  them  no  right  to  enter 
or  cross  the  alley  at  any  point. 


The  court  said:  " 
been  cited  expressly  deciding 
a  fence  along  a  right  of  way 
tions.  Sec  Guse  v.  Flohr  et 
Petti crew  et  al. ,  165  Va.  526 
461,  168  S.3.  417.  ’Unquesti 
may  fence  along  the  way  or  no 
L.  p.  801,  section  56.  ’The 
along  the  sides  of  a  way,  but 
entirely.'  19  C.J.  p.  986,  s 


While  we  have  found  no  case,  and  none  has 
the  question  before  us,  the  right  to  build 
is  generally  recognized  in  other  .jurisdic- 
al. ,  195  Wis.  139,  217  N.W,  730;  Good  v. 

,  183  S.3.  217;  Willing  v.  Booker ,  160  Va, 
onably,  the  owner  of  a,  servient  tenement 
t,  as  his  convenience  may  dictate.'  9  H. C. 
owner  of  a  servient  estate  nay  erect  fences 
not  across  the  way  so  as  to  obstruct  it 
ection  240. 


"It  is  true  there  was  no  fence  when  this  easement  was  created 
and  none  was  erected  for  a  period  of  almost  eighteen  years  thereafter, 
and  those  facts  me  worthy  of  consideration.  But  they  are  not  sufficient 
to  deprive  the  servient  owner  of  his  inherent  right  to  use  his  property 
as  he  sees  fit,  including  the  erection  of  a  division  fence  with  suitable 
access  to  the  easement.  It  must  be  borne  in  mind  that  all  that 


was 


granted  was  a  right  of  way  ' through  and  over  two  and  ninety-six  one- 
hundredths  (2  96/100)  feet  wide*.  The  fundamental  right  to  erect  a  fence 
upon  the  boundary  line  cannot  be  taken  away  from  the  owner  of  the  fee  by 
the.  t  1  ariguage  • " 
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EMINENT  DOMAIN 

( Stoner  et  al  v.  Iowa  State  Highway  Comission; - Iowa- — , 

287  N.U.  269.) 

Tiie  sanctity  of  lie  hone  and  the  right  of  every  free  man  to 

oeeiroy  and  en.ioy  t'lie  sd.me  unr.io Tested  is  subject  00  tile _ 

higher  and  greater  right  known  as  tlie  public  welfare*  In  a 
condemn .t ion  nroceeding  for  strip  of  land  for  hi nhway  pur¬ 
poses  t  the  Supreme  Court  will  net  interfere  with  a  verdict 
where  there  is  a  serious  di saute  in  the  evidence  regarding 
value  and  there  is  competent  evidence  upon  which  the  ver- 
dict  could  have  been  reached. 


Tins  is  a  condemnation  proceeding  whereby  the  State  Highway  Com- 
' mission  acquired  a  strip  of  ground  on  each  side  cf  a  highway  which  runs 
through  the  middle  of  plaintiffs’  farm.  The  damages  were  fixed  by  the  ap¬ 
praisers  appointed  by  the  Chief  Justice  of  the  Supreme  Court,  under 
statutory  provision,  and  the  damages  set  at  $358.  The  plaintiffs  appealed; 
were  granted  a  jury  trial  which  awarded  them  a  sum  of  $2,500;  and  now  tlie 
State  Highway  Commission  appeals  this  latter  verdict. 

In  describing  the  plaintiffs’  farm  and  his  home  and  the  grounds 
upon  which-  it  is  situated  the  court  went  into  a  lengthy  description  of  it, 
describing  in  detail  the  beautiful-  shrubbery  and  old  trees  that  had  sur¬ 
rounded  the  home;  the  cedar  trees  and  all  the  natural . grandeur  of  the 
beautiful  estate  that  had  been  taken  away  when  this  part  of  the  highway 
was  widened  and  the  property  condemned  for  that  purpose.  The,. majestic  man¬ 
ner  in  which  this  property  is  described  may  well  be  read. 

The  court,  however,  in  referring  to  the  main  contention  of  the 
appeal  which: ms  that  the  size  of  the  verdict  was  excessive,  said; 

"Constitutional  provisions ,  as  well  as  legislative  enactments 
and  judicial  decisions,  nave  declared  the  policy  which  recognizes  the 
sanctity  of  tlie  home  and  tne  right  of  every  free  man  to  occupy  -and  enjoy 
the  same  unmolested.  This,  of  course,  is  subject,  as  are  all  other  in¬ 
dividual  rignt s ,  to  the  higher  and  greater  right  known  as  the  public  wel¬ 
fare,  '.Then  1 0  is  t nougat  necessary,  by  the  powers  tiiat  be,  to  appropriate 
property  oy  the  power  of  eminent  domain,  the  law  givers  have  seen  fit  not 
to  lodge  the  duty  of  fixing  tne  damages  in  tlie  hands  of  the  court  but  in 
a  jury  of  freeholders,  and  courts  have  recognized  that,  in  this  sort  of  a 
proceeding,  tx*e  question  of  damages  to  be  assessed  for  the  land  appro¬ 
priated  is  peculiarly  one  for  the  jury. 

11  As  stated  by  tne  distinguished  jurist,  the  late  Justice  Evans, 
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in  Cory  v.  State,  214  Iowa  222,  228,  242  N.W.  100,  103:  'The  function  of 
this  court  in  such  a  case  is  not  to  review  the  evidence  and  determine 
therefrom  the  amount  which  we  think  would  have  been  a  proper  award.  In 
order  to  justify  our  interference  with  the  verdict  on  the  ground  of  its 
being  excessive,  we  must  find  that  the  jury  abused  its  functions  upon  the 

record . It  nay  be  conceded  that  the  verdict  was  liberal,  and 

that  it  was  more  so  than  a  court  without  a  jury  would  have  awarded.  But 
this  is  not  the  criterion  which  determines  the  length  of  arm  of  the  ap¬ 
pellate  court.  The  district  court  has  more,  rather  than  less,  discretion 
than  we,  to  interfere  with  the  verdict  of  a  jury.  The  verdict  comes  to 
us  as  the  finding  of  the  jury,  which  has  been  approved  by  the  trial  court. 
Proper  'rounds  of  interference  on  our  part,  with  verdict  as .being  exces¬ 
sive,  have  been  considered  and  announced  many  times  in  our  previous  cases, 
and  we  need  not  repeat  the  discussion  here.  (Citing  cases.)  The  market 
value  of  a  farm  is  a  matter  of  approximation  at  best.  Its  determination 
involves  personal  opinions  and  psychological  factors  which  may  not  be 
measured  with  mathematical  accuracy.  Different  persons,  exercising  their 
judgment  honestly,  may  vary  greatly  in  the  respective  results.  Where 
competent  and  disinterested  persons  are  brought  together  as  a  jury,  and, 
in  the  light 'of  all  the  facts  as  presented  by  the .litigants ,  put  their 
varying  opinions  and  psychologies  into  the. debate  and  finally  agree  upon 
a  result,  it  must  ordinarily  be  deemed  as  the  best  approximation  available 
to  human  judgment. 

The  court  found  that  the  damages  awarded  were  not  excessive. 

It  went  on  to  overrule  other  points  that  appellants  made  but  it  is  not 
necessary  to  go  into  those  here  in  digesting  this  case.  The  language  used 
in  writing  this  opinion  is  one  well  worth  reading  in  its  description  of 
the  sanctity  of  the  home  and  length  to  which  one  may  go  in  explaining  the 
good  points  of  his  property  in  condemnation  proceedings. 


EMINENT  DOMAIN  - 

(Pooler  et  al  v.  Village  of  Ilion,  Supreme  Court,  Appellate 
Division,  Fourth  Department,  13  N.Y.S.  (2d)  926.) 

A  property  owner,  whose  house  was  injured  when  land  settled 

after  a  concrete  retaining  wall  rave  way  after  street  im¬ 
provements  had  been  commenced,  was  not  entitled  to  damages 
or  an  injunction  restraining  village  from  interfering  with 

his  property  or  the  street,  where  the  work  done  was  wholly 

within  the  street  limits  find  involved  no  negligence  and  was 
clearly  within  the  village1 s  rights 

The  plaintiffs  are  owners  of  a  home  and  lot  in  the  village  of 
Ilion.  There  is  a  steep  ascent  from  the  roadway  to  the  location  of  the 


CHC  5040 


No.  63 


housing  llgal  diglst 


October  IS 33 


10 


house.  The  village  of  I lion  widened  this  roadway  and  in  doing  so  it 
lowered  the  grade  of  the  road  a  few  inches.  Subsequently,  the  concrete 
retaining  v/all  at  the  edge  of  tne  r  o  a  away  and.  oetv/een  tij.e  r  oadway  and 
the  sidewalk  gave  way,  and  the  land  settled  and  the  plaint  iif  s'.  hoi^sq  was 
damaged .  The  "oltimtuf s  sougnt  damages  ciiu.  an  injunction  a^g-inst  t.m..  no 
fendant  to  restrain  it  from,  interfering  '..1th  the  plaintiffs'  property  or 
the  street  in  front  of  plaintiffs'  premises. 


ml . 
XiiG 


court  held  that  the  plaintiffs  were  not  entitled  to 
damages  and  said:  "The  plaintiffs  ere  not  entitled  to  damages  for  change 
of  grade  for,  even  if  it  is  assumed  that  ti.or o  was  a  cnange  of  ^raoe ,  tiie 
only  right  .to  damages  £  s  a  consequence  thereof  would  oe  unoer  section  159 
of  the  Village  Law,  and  that  section  requires  service  of  notice  of  claim 
upon  the  board  of  trustees  within  sixty  uays  ai ter  tne  cnange  of  ^rade  is 
effected  and  no  notice  was  given  within  the  required  period.  Damages  can 
not  be  -awarded  for  failure  on  the  part  of  the  defendant  to  furnish  lateral 
support  to  the  plaintiffs'  property  ior  the  reason  that  no  obligation 
rests  upon  the  defendant  in  that  respect.  Village  of  Haver straw  v.  Dcker- 
son,  192  N.Y.  54,  84  N.L.  578,  20  L.B.A.N.S.,  287;  Radcliff's  Lxecutors  v* 
Mayor,  etc.,  of  Brooklyn,  4  N.Y.  195,  53  An.  Dec.  357;  Moore  v.  City  of 
Albany ,  98  N.Y,  396.  The  work  done  by  the  defendant  in  the  street  improve¬ 
ment  was  wholly  within  the  street  limits,  involved  no  negligence  and  was 
clearly  within  the  defendant's  rights.  The  stairway  removed  encroached 
upon  the  roadway.  There  is  evidence  that  the  street  commissioners  did  not 
refuse  to  .allow  plaintiffs  to  construct  an  -  approach  from  the  roadway  to 
the  sidewalk  not  encroaching  upon  the  roadway  itself  under  the  supervision 
of  the  street  department  but  that  seems  not  to  have  been  what  plaintiffs 
desired." 


EMINLNT  DOMAIN 

(City  of  Atlanta  v.  West,  Court  of  Appeals  of  Georgia.,  3  S.N. 
2d  755.)  ;  ... 


A  suit  in  which  it  was  alleged  that  city  appropriated  certain 

land  of  -plaintiff  to  the  use  of  the  public  as  a  sidewalk,  and 


asking  recovery  for  value  of  land  so  taken,  was 


11  suit 


respecting  title  to  land"  ,  within  exclusive  .jurisdiction  of 

tho  superior  court,  but  was  a  suit  to  recover  damages  for _ 

trespass  to  plaintiff' s  land,  the  title  of  which  was  not  in 

issue.  An  owner  of  land  who  dedicates  a  portion  of  his  land 
to  city  for  use  as  a.  public  street  could  reserve  a  strip _ 

along  one  side  of  one  street,  and  thereby  cut  off  the  public 

from  access  to  the  street  from  property  adjoining  such  strip. 

and  such  reservation  was  not  void  as  being  repugnant  to  the 
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grant  of  the  street, 

S.  J.  West  sued  the  City  of  Atlanta,  alleging  in  his  petition 
that  he  had  been  the  owner  in  fee  simple  of  a  one  foot  strip  of  land 
fronting  on  the  south  side  of  an  avenue  and  that  defendant  in  laying  a 
concrete  sidewalk  and  granite  curb  along  this  street  had  so  laid  the 
sidewalk  and  curb  as  to  cover  the  one-foot  strip  owned  by  plaintiff.  He 
claimed  the  t  this  constituted  a  confiscation  of  his  property  for  public 
use  without  due  process  of  lav/;  that  said  real  estate  is  of  no  value  to 
him  and  claims  damages  of  $2300*  Plaintiff  had  for  seven  years  previous 
paid  taxes  on  this  piece  of  property  in  the  valuation  of  $1500. 

The  defendant  denied  many  of  the  allegations  and  demurred  to 
the  petition  on  the  ground  that  it  was  an  action  involving  title  to  real 
estate,  and  that  under  the  law  only  the  superior  court  of  Pal ton  County 
had  jurisdiction.  After  having  lost  in  the  lower  court,  when  the  court, 
upon  consent  of  the  parties  that  a  jury  trial  be  'waived,  rendered  a  judg¬ 
ment  in  favor  of  plaintiff  for  $1,250,  and  having  lost  its  motion  for  a 
new  trial  the  defendant  brings  this  case  to  the  Court  of  Appeals. 

In  regard  to  the  question  whether  the  suit  was  one  respecting 
title  to  laud  and  which  could  be  brought  only  in  the  superior  court,  the 
Court  said: 


"The  petition  alleges  that  the  city  appropriated  the  plaintiff's 
land  by  incorporating  it  in  a  public  sidewalk,  and  refused  to  pay  for  the 
land  thus  taken.  The  suit  is  not  one  to  recover  possession  of  land,  or  for 
the  purpose  of  settling  a  disputed  title.  It  is  a  suit  to  recover  damages 
for  trespass  to  the  plaintiff's  land,  the  title  to  which  is  not  in  issue, 
but  is  conceded  to  be  in  the  plaintiff.  See  Batson  v.  Higginbothem,  7 
Ga.  App.  835,  68  S.E.  455;  Roberts  v,  Mitchell,  166  Ga.  229,  142  S.E.  882* 
The  case  of  Daniels  v.  Chambers,  1  Ga.  App.  607,  57  S.E,  1022,  is  dis¬ 
tinguishable,  The  allegations  in  the  petition  in  that  case  differ  mate¬ 
rially  from  those  of  the  petition  in  the  present  case.  In  the  former-  there 
was  no  prayer  for  judgment;  and  as  far  as  the  vague  allegations  show,  it 
was  an  effort  to  establish  the  plaintiff's  title  as  against  another  person 
who  was  in  'possession  and  getting  the  annual  profits.  In  the  present  case 
the  pleadings  and  the  evidence  do  not  show  any  claim  of  title  by  the  city, 
but  it  is  practically  conceded  that  the  strip  in  question  belonged  to  the 
plaintiff  when  the  city  laid  the-  sidewalk  on  it.  The  court  did  not  err  in 
overruling  the  demurrer.  It  was  urged  for  the  city  that  the  allegation 
that  the  plaintiff  would  make  a  title  to  the  city  shows  that  the  action  was 
one  respecting  title  to  land.  This  does  not  change  the  nature  of  the  ac¬ 
tion  otherwise  made,  appearing  in  the  petition.  In  Mayor,  etc. ,  of  Rome 
v.  Perkins,  30  Ga.  154,  it  appeared  that  the  City  of  Rome  appropriated  a 
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man's  land  to  a  public  street  and  suit  was  brought  to  recover  of  the  city 
the  value  of  the  property  thus  taken.  In  the  opinion  the  court  said: 

'The  landholder,  instead  of  enjoining  the  corporation  from  taking  his 
property  before  just  compensation  was  made,  or  suing  in  trespass,  brings 
his  action  to  recover  its  value.  If  he  is  content  to  take  this  course, 
we  do  not  see  that  the  public  can  object.  We  shall  require  the  plaintiff 
to  execute  and  file  the  necessary  release,  to  avoid  all  future  misunder¬ 
standing.  '" 

'  In  regard  to  the  contention  of  defendant  that  the  judgment  was 
excessive  the  court  said:  "It  is  contended  by  the  defendant  that  the 
judgment  is  excessive,  and  that  the  damages  should  have  been  restricted 
to  the  value  of  the  easement  taken.  In  reply  to  this  it  may  be  said  that 
the  value  of  the  property  depended  upon  its  peculiar  location  cutting  off 
a  few  property  owners  from  access  to  the  street  which  the  plaintiff's 
grantor  had  dedicated  to  the  public  and  this  value  was  entirely  destroyed 
by  so  extending  the  sidewalk  across  the  plaintiff's  strip  so  as  to  reach 
the  property  abutting  the  strip  on  its  east  side.  Under  these  circum¬ 
stances  it  was  proper  to  alloy/  a  recovery  for  the  value  of  the  strip. 
Mayor,  etc*  of  Rome  v.  Perkins,  supra.  In  City  of  Atlanta  v.  Glenn,  17 
Ga.  App.  619,  87  S.E.  910,  it  was  said:  JThe  actual  value  of  the  proper¬ 
ty  taken  was  the  sole  issue  in  the  case.'  In  regard  to  the  claim  that 
the  amount  found  by  the  judge  was  excessive,  it  is  sufficient  to  say  that 
the  evidence  authorized  the  finding.  There  was  considerable  testimony  pro 
and  con  but  it  was  shown  that  the  city  for  years  had  assessed  and  taxed 
the  strip  as  worth  $1,500,  and  that  two  owners  of  land  abutting  the  strip 
on  the  east  had  paid  $5  per  front  foot  for  the  right  of  ingress  and  egress 
over  the  strip  •  .  . 

•  •  "The  contention  that  the  person  who  gave -the  land  for  the 

street  could  not -reserve  a  strip  along  one  side  of  the  street,  and  thus 
cut  off  the  public  from  access  to  the  street  from  property  adjoining  this 
strip,  can  not  be  sustained.  It  is  not  the  law  that  the  dedicator  of  a 
street  must  so  extend  the  width  of  the  street  which  he  gave  to  the  public 
as  to  accommodate  landowners  on  the  other  side  of  the  street  and  give 
them  access  to  the  street." 


LIENS  -  PORECLOSURE  -  PRIORITY 

(HOLC  v.  George  2.  McNabb,  et  al;  Court  of  Appeals  of  Frank¬ 
lin  County,  Ohio.  Case  decided  Sept.  15,  1939.) 

In  foreclosure  suit  in  Ohio  Cl^rk  of  Courts  held  not  entitled 
to  lien  for  unpaid  costs  in  former  foreclosure  suit  without 
having  issued  an  execution  for  his  own  benefit  on  judgment 
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for  costs  in  former  suit, 

A  peculiar  question  arose  in  an  HOLC  foreclosure  suit.  In 
March,  1932,  Real  Estate  Service,  Inc.,  instituted  suit  in  the  Court  of 
Common  Pleas  of  Franklin  County,  Ohio,  against  the  then  owners,  Rozell 
and  Mary  S.  MclTabb ,  to  foreclose  its  first  mortgage  on  the  property  in¬ 
volved.  This  suit  was  No,  133,  165  on  the  docket  and  it  proceeded  to  a 
foreclosure  judgment  on  August  4,  1932,  in  the  sum  of  $3,998,85,  with 
interest  from  February  29,  1932,  "and  for  the  costs  herein  expended". 

On  August  8,  1932,  on  precipe  of  plaintiff’s  attorney  execution  by  way 
of  order  of  sale  was  issued  but  was  returned  without  satisfaction  on 
November  21,  1932,  by  order  of  plaintiff's  attorney.  On  January  18, 

1933,  an  alias  order  of  sale  was  issued  on  precipe  of  plaintiff s  attor¬ 
ney  but  was  returned  without  satisfaction  on  March  6,  1933,  by  order  of 
plaintiff's  attorney.  No  execution  was  ever  issued  by  the  Cl--rk  of 
Courts,  himself,  and  no  execution  of  any  sort  was  ever  issued  except  as 
aforesaid.  The  case  remained  on  the  docket,  never  having  been  dismissed 
of  record,  and  court  costs  amounting  to  $70.42  remained  unpaid. 

In  the  meantime,  and  on  June  15,  1932,  Rozell  and  Mary  E. 

McNabb  had  conveyed  the  property  to  George  E,  McNabb ,  who  on  December  15, 
1933,  obtained  from  HOLC  a  "redemption"  or  "recovery"  loan,  the  proceeds 
of  which  went  to  Real  Estate  Service,  Inc.  George  E,  McNabb  defaulted  in 
his  payments  to  HOLC  and  it  instituted  a  foreclosure  suit  against  him  in 
the  same  court,  making  Real  Estate  Service,  Inc.,  and  of  Arthur  Yoder, 
Clerk  of  Courts,  parties  defendant  along  with  McNabb.  Real  Estate  Service 
Inc,,  filed  a  disclaimer,  but  Yoder  filed  an  answer  and  cross-petition 
seeking  to  have  a  first  and  prior  lien  declared  in  his  favor  on  the  proper 
ty  for  the  $70,42  of  unpaid  court  costs  in  this  former  suit,  No,  133,165. 
He  contended  that  only  tax  ’liens  primed  his  alleged  lien  and  that  his  al¬ 
leged  lien  was  prior  to  the  lien  of  the  HOLC  mortgage. 

When  the  case  reached  the  Court  of  Appeals  of  Franklin  County, 
Ohio,  that  Court  affirmed  the  judgment  of  the  Court  of  Common  Pleas  which, 
after  stating  that  the  Clerk  had  himself  issued  no  execution  on  the  for- 
mer  judgment  for  his  own  benefit  and  that  Real  Estate  Service,  Inc.,  had 
filed  a  disclaimer,  held  as  follows:  "Is  there  any  lien  for  costs  in  fa¬ 
vor  of  tiie  Clerk?  G.  C.  3028  provides  that  when  a  successful  party  to  an 
action  tails  to  issue  execution,  or  an  execution  is  returned  unsatisfied, 
the  clerk  may  for  his  own  benefit  issue  execution  to  compel  the  party  to 
pay  his  own  costs.  It  would  seem  to  follow  that  since  the  judgment  which 
included  costs  was  in  favor  of  plaintiff  in  the  former  case,  only,  and 
the  Clerk  was  not  a  party  to  the  case,  that  he  acquired  no  lien,  unless 
and  until  he  caused  an  execution  therefor  to  be  issued.  This  is  the  effect 
of  the  Attorney  General's  opinion,  No,  3735-1934,  and  on  the  authority 
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of  the  opinion,  this  Court  holds  that  the  Clerk  has  no  lien  prior  to  the 
lien  of  plaintiff’s  mortgage." 


LIENS  -  IE  CHAN I C 1 S 

(Chambers  Lumber  Company  v,  Mrs.  Annie  Ruth  Goforth  Gilmer 
and  HOLC;  Court  of  Appeals  of  Georgia.  Case  decided  in 
September  1939.) 

Defenses  to  foreclosur e  of  mechanic’s  or  furnisher’s  lien* 
Affidavit  of  contractor.  Ninety-days  limit  for  recording 
lien. 


In  a  suit  to  foreclose  a  mechanic’s  or  furnisher’s  lien  against 
property  mortgaged  to  HOLC,  the  last  item  in  the  account  that  had  been  re¬ 
duced  to  judgment  against  the  contractor  who  had  been  paid  in  full,  was 
more  than  ninety  days  prior  to  the  recording  of  the  lien.  The  Court  held 
that  the  plaintiff,  in  order  to  circumvent  the  ninety-day  statute,  could 
not  rely  upon  another  and  later  item  of  material  furnished  to  the  con¬ 
tractor  during  the  ninety  days.  The  Court  also  apparently  held  that  the 
taking  of  a  statutory  affidavit  from  the  contractor  at  the  time  payment  in 
full  was  made  to  him  that  all  bills  for  labor  and  material  had  been  paid, 
was  a  defense  to  the -suit  to  foreclose  the  mechanic’s  or  furnisher's  lien. 


i 

LIENS  -  TAX  -  FORECLOSURE 

(Town  of  ¥ e s t  Hartford,  et  al  v,  Sedgwick  Heights  Corpora¬ 
tion,  et  al;  Superior  Court,  Hartford  County,  Connecticut, 

Case  decided  August  30,  1939,) 

Foreclosure  of  tax  lien  on  part  of  property  in  a  subdivi¬ 
sion  held  not  to  extinguish  building  restrictions  nertain- 
Ahg  to  all  lots  in  the  subdivision. 

The  Town  of  West  Hartford,  Connecticut,  and  its  Tax  Collector 
brought  suit  to  foreclose  tax  liens  on  the  unsold  lots  in  a  subdivision 
formerly  owned  and  operated  by  one,  Clark,  The  owners  of  the  equity  of 
redemption  and  the  mortgagees  of  the  lots  that  had  been  sold  were  also 
made  parties  defendant  in  an  attempt  to  extinguish  easements  which  they 
held  in  the  unsold  lots  under  foreclosure.  The  principal  easement  sought 
to  be  extinguished,  particularly  by  the  third  prayer  for  relief  in  the 
bill,  was  a  building  restriction  that  prevented  the  erection  on  any  lot 
in  the  subdivision  of  any  structure  but  a  single  family  dwelling  costing 
not  less  than  $10,000,  HOLC,  being  a  mortgagee  of  one  of  the  lots  that 
had  been  sold  and  built  upon,  filed  a  demurrer. 
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In  sustaining  the  demurrer,  the  court  said;  "The  (tax)  liens 
which  the  plaintiffs  seek  to  foreclose  are  of  a.  class  which  is  a  creature 
of  statute,  as  are  the  means  by  which  they  may  be  enforced  and  the 
precedence  which  they  have  over  other  claims.  Meyer  v,  Burritt,  60  Conn. 
117,  122.  Section  1233  of  General  Statutes  fixes  and  defines  these.  Ob¬ 
viously,  it  does  not  purport  to  provide  that  any  claim  or  encumbrance 
against  the  property  upon  which  a  tax  lien  exists  becomes  voidable  on 
that  account,  or  that  the  same  may  be  extinguished  at  the  prayer  of  the 
tax  lien  holder  upon  election  to  foreclose  such  tax  liens.  It  is  patent¬ 
ly  evident,  too,  that  the  relief  sought  in  the  third  prayer  for  relief  is 
not  an  attribute  attending  the  existence  of  a  tax  lien  created  by  statute, 
nor  an  incident  to  its  enforcement  by  foreclosure  proceedings.  It  is 
equally  apparent  that  the  complaint  lacks  allegations  cf  fact  suggestive 
of  any  equity,  the  recognition  or  effectuation  of  which  would  require  the 
relief  in  question." 


MORTGAGES  -  DEFICIENCY  JUDGMENTS 

(Tompkins  County  Trust  Co.  v.  Herrick  et  al;  Supreme  Court, 

Tompkins  County,  13  N.Y.S.  (2d)  625.) 

In  a  mortgage  foreclosure  action,  .judge  who  heard  annlica- 
-Lion  for  deficiency  .judgment  could  not  act  on  his  own _ 

familiarity  with  property,  but  proof  of  the  fair  and _ 

reasonable  value  of  property  was  required.  The  right  to  a 
deficiency  .judgment  is  -part  of  a  mortgage  contract  -pro-  _ 

tested  against  impairment  by  subsequent  legislation,  and 

there  is  no  impairment  of  obligation  of  contract  by  a _ 

change  in  remedy  if  the  obligation  may  still  be  enforced 
according  to  the  course  of  .justice  as  it  existed  at  the _ 

time  the  contract  was  made.  The  decisions  of  the  Supreme 
Court  under  the  contract  clause  are  binding  on  state  courts. 

This  motion  was  made  by  defendant  to  vacate  a  deficiency  judg¬ 
ment,  following  mortgage  foreclosure,  on  the  ground  that  the  plaintiff 
failed  to  comply  with  section  1083  of  the  Civil  Practice  Act,  as  amended 
by  Chapter  510,  Laws  of  1938  in  effect  April  7,  1938.  The  mortgage  was 
given  on  October  2,  1933,  to  secure  an  indebtedness  of  $16,500,  and  ac¬ 
tion  to  foreclose  was  commenced  on  May  28,  1938.  plaintiff  bid  in  the 
property  on  the  sale  for  $5,000  and  obtained  a  deficiency  judgment  for 
$12,356,63,  representing  the  difference  bety^een  the  mortgage  debt  and  the 
bid. 


"The  old  procedure  was  followed.  Judgment  was  granted  on  the 
referee's  report  without  notice.  No  proof  was  offered  of  the  fair  and 
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reasonable  market  value  of  the  mortgaged  premises  as  required  by  the  new 
legislation.  The  judge  who  heard  the  application  could  not  act  on  his 
own  familiarity  with  the  property.  Plaintiff's  argument  to  the  contrary 
is  without  merit.  Neither  this  nor  any  other  justiciable  issue  may  be 
determined  upon  a  judge's  personal  knowledge  of  facts  outside  the  record 
or  upon  personal  investigation.  Central  Hanover  Bank  &  Trust  Co.  v. 
Eisner,  276  N.Y.  121,  125,  11  N.E.  2d  561.  The  statute  requires  proof 
'upon  affidavit  or  otherwise'  which  means  legal  proof  as  upon  any  other 
question  of  fact.  New  York  Life  Ins.  Co.  v.  H.  &  J.  Guttag  Corp. ,  265 
N.Y.  292,  296,  192  N.E.  481." 

The  court  said  that  Chapter  510,  Lav/s  of  1938,  applied  to 
mortgages  given  before  its  enactment  as  well  as  to  those  given  after. 

The  limitations  on  deficiency  judgments  are  identical  with  those  con¬ 
tained  in  section  1083-a  of  the  Civil  Practice  Act.  However,  this  sec¬ 
tion  only  applied  to  mortgages  given  before  July  1,  1932,  11  on  the  theory 
apparently  that  the  depression  which  led  to  the  emergency  began  late  in 
1929  and  the  Legislature  believed  that  the  low  point  was  reached  about 
July  1,  1932.  Decker  v,  Dutcher,  247  App.  Div,  689,  691,  289  N.Y.S.  553, 
555.  The  restriction,  although  criticised  (HOLC  v.  Roach,  163  Misc.  760, 
297  N.Y.S.  716)  was  rigidly  enforced.  Chase  v.  Hawey ,  253  App.  Div.  15, 

1  N.Y.S.  2d  541;  Central  National  Bank  of  Yonkers  v.  Marks,  243  App.  Div. 
526,  275  N.Y.S.  813." 

It  became  apparent  that  an  injustice  was  being  done  by  exclud¬ 
ing  mortgages  given  after  July  1,  1932,  particularly  when  economic  re¬ 
covery  continued  to  lag.  So  the  new  statute  was  designed  in  part,  to  re¬ 
move  the  limitation.  "The  crucial  question  is  whether  Chapter  510,  Laws 
of  1938,  o.s  so  construed  violates  the  contract  clause  of  the  Federal  Con¬ 
stitution  (Art,  1,  Sec.  10,  U.S.C.A. )  The  only  decision  thus  far  holds 
that  it  does,  HOLC  v.  Margolis,  168  Misc.  945,  6  N.Y.S.  2d  432,  Supreme 
Court,  Westchester  County,  decided  July  20,  1933.  We  cannot  agree." 

"It  is  undoubtedly  true,  as  pointed  out  in  the  Margolis  case, 
that  the  right  to  a  deficiency  judgment  is  part  of  the  contract  pro¬ 
tected  against  impairment  by  subsequent  legislation.  Barnitz  v.  Beverly, 
163  U.S.  118,  16  S.Ct.  1042,  41  L.Ed.  93;  New  York  Life  Ins.  Co.  v.  H.  & 
J.  Guttag  Corp. ,  265  N.Y.  292,  296,  192  N.E.  481.  'To  know  the  obliga¬ 
tion  of  a  contract  we  look  to  the  laws  in  force  at  its  making.'  W.  B. 
Worthen  Company  ex  rel.  Board  of  Com'rs  of  Street  Imp.  Dist.  No. .513  of 
Little  Rock,  Ark.,  v.  Kavanaugh ,  295  U.S,  56,  60,  55"  3.  Ct.  555,  556,  79 
L.Ed.  1298,  97  A.L.R.  905. 

"It  is  also  true,  at  least  until  recently,  that  cases  uphold¬ 
ing  the  validity  of  section  1083-a  and  kindred  legislation  are  without 
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controlling  force  herei  Constitutional  justification  Was  found  for 
temporary  restrictions  on  deficiency  judgments  in  the  policy  power  of  the 
state  during  an  emergency.  Home  Building  &  Loan  Ass'n  v|  Blaisdell*  290 
U.S,  398, '426, '54  S.Ct.  231,  78  L.Ed.  413,  88  A.L.R*  1481}  Klinke  v* 
Samuels,  264  N.Y.  144,  149,  190  N.3.  324;  Matter  of  People  v.  Title  & 
Mortgage  Guaranty  Co.  of  Buffalo,  264  N.Y.  69,  83,  190  N.3.  153,  96  A.L. 
R.  297;  A.  H.  Poller,  Moratory  Legislation,  1933,  46  Har,  Law  Rev.  1061, 
1081.  ••Emergencies,  however,  awake  legislative  powers  that  sleep  in  nor¬ 
mal  times.1  New  York  Life  Ins,  Co.  v.  H,  &  J.  Guttag  Corp. ,  265  N.Y. 

292,  296,  192  N.E.  481,  482." 

The  new  statute  may  be  upheld,  if  at  all,  only  upon  a  finding 
that  there  is  actually  no  impairment  in  the  constitutional  sense.  There 
is  no  impairment  of  a  contract  by  a  change  in  remedy  if  the  obligation 
may  still  be  enforced  "according  to  the  course  of  justice  as  it  existed 
at  the  time  the  contract  was  made".  The  enforcement  may  be  rendered  less 
speedy  or  recovery  more  difficult  but  a  change  is  still  within  the.  Con¬ 
stitution  if  it  is  not  so  substantial  as  to  impair  the  value  of  the  se- 
cur  i  ty . 


"Tested  by  these  principles,  Chapter  510,  Laws  1958,  does  not 
offend  the  contract  clause.  Those  holding  mortgages  executed  before  the 
enactment  may  still  enforce  them.  The  right  to  deficiency  judgment  re¬ 
mains  intact.  The  changes  in  procedure,  viewed  in  the  light  of  the 
existing  law,  are  not  so  oppressive  as  to  cut  down  the  value  of  the  ob¬ 
ligation,  Mortgagees  may  still  recover  their  debts  in  full.  The  effect 
of  the  statute  is  to  prevent  recovery  of  more.  More,  whether  in  money 
or  property,  there  was  no  right  to  collect,  even  before  the  enactment  on 
principles  of  equity  which  the  courts  could  and  to  a  considerable  extent 
did  enforce." 

In  the  case  of  Honeyman  v.  Jacobs,  59  S.Ct.  702,  83  L.Ed.— 
the  question  was  whether  section  1083-a  of  the  Civil  Practice  Act  vio¬ 
lated  the  contract  clause,  and  the  Supreme  Court  held  that  it  did  not. 

"It  held,  in  substance,  that  there  was  no  unconstitutional  impairment 
of  the  obligation  because  the  new  procedure  was  not  inconsistent  with 
the  inherent  power  of  a  court  of  equity  over  foreclosure  sales  and  de¬ 
ficiency  judgments," 

"The  decisions  of  the  Supreme  Court  under  the  contract  clause 
are  binding  on  state  courts.  McCullough  v,  Virginia  172  U.S.  102,  109, 

19  S.Ct,  134,  43  L.Ed.  382.  Chapter  510,  Laws  of  1938,  is  identical  with 
section  1083-a  of  the  Civil  Practice  Act.  .  .  .  The  statute  is  con¬ 
stitutional  and  the  motion  to  vacate  the  deficiency  judgment  must  be 
granted. " 
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LIENS  -  MECHANICS1 

(Disbrow  &  Co.  v»  Peterson  et  al ;  w Nebr* - 287  N.u.  220.) 

The  yurnose  of  the  mechanics’  lien  statute  Is  to  -protect  the 

diligent  contractor  .  sub-contractor  ,  .or  laborer*. '  . 

.  •  *  •  •  *  *  *  • 

This  .action  was  brought  to  foreclose  a  mechanics’  lien.  The 

plaintiff,  a  sub- contract or ,  furnished  millwork  to  a  contractor  in  the 
erection  of  a  duplex  house.  The  defendants  are  the  contractor  and  the 
owner  of  the  property.  The  o.nly  questions  involved  on  this  appeal  is 
the  right  of  plaintiff  to  a  lien  on  defendant  Peterson’s  property. 

The  plaintiff  furnished  materials  to  the  contractor  for  the 
building  of  the  house  for  Peterson  and  made  final  delivery  of  all  items, 
except  two  window  screens,  on  October  30,  1936.  Plaintiff  sent  the  con¬ 
tractor  a  bill  on  October  30,  1936,  for  the  full  contract  price  of  his 
contract,  explaining,  however,  that  such,  bills  were  often  sent  out  ahead 
of  full  delivery  for  the  convenience  of  the  contractor  in  making  esti¬ 
mates  and  collections.  The  above  two  screens  were  included  in  the  total 
making  up  the  final  bill.  A  final  bill  was  later  sent  on  November  12, 
1936.  On  May  6,  1937,  the  plaintiff  delivered  two  window  screens  to  the 
premises. 


On  July  1,  1937,  the  mechanics lien  was  filed.  It  appears 
that  the  reason  plaintiff  did  not  deliver  the  screens  was  because  they 
did  not  have  them  in  stock  at  the  time  and  furthermore  that  they  do  not 

deliver  goods  except  on  order  and  that  defendant  contractor  had  not  or¬ 

dered  the  screens  until  May  6*  1937,  when  they  then  were  delivered.  It 
further  appears  that  the  defendant  Peterson  did  not  know  that  the  screens 

were  to  be  a  part  of  the  house  and  was  living  in  it  as  if  the  house  had 

been  completely  finished. 

.....  "Under  the  provisions  of  sec.tion  52-102,  Comp.  St.  1929,  the 
statement  of  the  amount  due  the  sub-contractor  must  be  filed  within 
sixty  days  from  the  furnishing  of  such  material.  It  must  be  conceded 
that  the  plaintiff  has  no  lien  unless  the  delivery  of.  May  6,  1937,  ■ 
brings  plainoiif’s  claim  within  the  statute.  ’The  risk  of  all  payments 
made  to  the  original  contractor  shall  be  upon  the  owner  until  the  ex¬ 
piration  of  the  sixty  days’ provided  in  section  52-102,  during  which 
time  the  statement  for  tne  lien  may  be  filed.  Obviously,  after  sixty 
days  have  elapsed  following  the  last  delivery,  the  owner  can  pay  the 
contractor  in  safety.  It  is  clearly  the  purpose  of  the  statute  to  pro¬ 
tect  the  diligent  sub-contractor  if  he  acts  within  a  specified  and  * 
limited  time,"  ...  .... 

The  court  then  concluded  by  saying:  "it  is  obvious  that  t'he 
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statute  does  not  contemplate  a  lien  under  the  circumstances  here  shown. 
'If  the  time  which  is  restricted  by  the  statute  can  be  thus  indefinitely 
extended  by  acts  of  this  kind,  the  60-day  limitation  fixed  by  the  Legis¬ 
lature  in  which  to  file  this  class  of  liens  can  and  will  be  utterly  and 
completely  defeated,  so  that,  in  every  case  where  a  right  to  file  a  lien 
has  ever  existed,  the  title  to  the  property  may,  for  an  indefinite 
period,  remain  in  an  unsettled  and  not  ascertainable  condition,  with 
reference  to  the  character  and  extent  of  the  mechanic's  liens  which  rnay 
be  claimed  against  such  property.'  (Jon  State  Lumber  Co.  v*  Witty,  37 
Idaho  439,  217  P.  1027,  1030. 

"'After  a  contract  is  substantially  completed  there  must  be 
no  unnecessary  or  unreasonable  delay  under  all  the  circumstances  in  fully 
completing  the  work,  and  the  time  for  filing  a  lien  cannot  be  extended 
by  a  delay  for  a  considerable  time  to  do  a  small  piece  of  work  necessary 
to  full  completion.'  40  G.J.  198,  and  cases  there  cited." 


TAXATION 

(Commonwealth  v.  Stone,  Court  of  Appeals  of  Kentucky,  130 
S.W.  (2d)  750.) 

A  statute  providing  that  hoi der  of  legal  title,  holder  of 

equitable  title,  and  claimant  or  bailee  in  possession  of 

•property  when  assessment  is  made  should  be  liable  for 

taxes  thereon,  was  intended  merely  to  fix  liability  for 

taxes  as  between  such  persons,  and  was  not  intended  to 

make  any  of  such  persons  personally  responsible  to  taxing 

authorities  to  extent  of  subjecting  them  to  personal  .judg¬ 

ment  as  though  a  tax  were  a  debt. 

Sam  H.  Stone  was  the  holder  of  the  legal  and  equitable  titles 
to  certain  real  estate  located  in  Jefferson  County,  Kentucky,  which  was 
assessed  for  state,  county  and  school  taxes  for  the  period  from  July  31, 
1931,  to  July  1,  1936,  Upon  his  failure  to  pay  these  taxes  the.  property 
was  sold  by  the  sheriff  of  Jefferson  county  and  purchased  by  the  state 
for  the  amount  of  the  taxes,  penalties  and  costs. 

In  March  1939,  the  appellants  brought  this  suit  in  the  Jeffer¬ 
son  circuit  court  and  alleged  that  the  sales  or  attempted  sales  of  real 
estate  in  satisfaction  of  said  taxes  were  void  and  asked  that  the  sales 
be  set  aside  and  sought  to  be  adjudged  a  lien  against  the  real  estate  for 
the  taxes,  and  further  sought  personal  judgment  against  Stone  for  the 
amount  of  the  taxes  in  addition  to  the  lien  on  the  real  estate.  . 
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Stone  not  having  answered  to  the  action,  the  appellants  pre¬ 
pared  and  tendered  a  judgment- by  default  adjudging  that  the  respective 
taxing  authorities  have  a  lien  against  the  property  for  the  taxes  and 
also  a  personal  judgment  against  Stone.  The  chancellor,  however,  refused 
to  render  a  personal  judgment  against  Stone,  Appellants  now  seek  a  re¬ 
versal  of  this  judgment,  and  the  sole  question  on  this  appeal  is  whether 
or  not  appellants  are  entitled  to  a  personal  judgment  against  Stone. 

Appellants  rely  upon  Sections  4023  and  4036  of  the  Kentucky 
Statutes*  The  pertinent  port  of  Section  4023  reads  as  follows:  "The 
holder  of  the  legal  title,  and  the  holder  of  the  equitable  title,  and 
the  claimant  or  bailee  in  possession  of  the  property  on  the  first  day  of 
July  of  the  year  the  assessment  is  made,  shall  be  liable  for  taxes  there¬ 
on;  but,  as  between  themselves  it  shall  be  the  duty  of  the  holder  of  the 
equitable  title  to  list  the  property  and  pay  the  taxes  thereon,  whether 
the  property  be  in  possession  or  not  at  the  time  of  the  payment  .  .  . 

11  Section  4036  of  the  statues  provides  that  whenever  any  person 
shall  purchase  property  sold  for  delinquent  taxes,  and  the  sale  shall  be 
set  aside  because  of  any  irregularity,  except  where  the  owner  has  paid  hi 
taxes  and  has  a  receipt  for  same,  the  purchaser  shall  have  a  lien  on  the 
property  for  the  amount  of  taxes  and  costs  paid  by  him,  and  for  which  the 
property  is  liable,  with  legal  interest  which  may  be  recovered  from  the 
owner  of  the  property  or  person  owning  the  same.  ,  .  , 

"Appellants  insist  that  the  language  of  Section  4023  of  the 
statues,  1  the  holder  of  the  legal  title  •  .  •  shall  be  liable  for  taxes 
thereon1,  means  that  in  addition  to  a  lien  against  the  property  for  taxes 
the  holder  of  such  title  mentioned  in  the  statute,  shall  be  personally 
liable  and  that  a  personal  judgment  may  be  rendered  against  him  and  the 
amount  of  taxes  may  be  collected  out  of  any  other  property  or  assets  of 

the  holder  of  the  title,  the  same  as  any  other  debt  .  .  . 

/ 

"To  hold  the  owner  of  real  estate  personally  liable  for  taxes 
assessed  against  real  estate,  as  between  the  owner  and  tile  taxing  author¬ 
ities,  would  be  in  effect  classifying  such  taxes  as  a  debt  in  the  ordi¬ 
nary  meaning  of  the  word.  In  Jones  v.  Gibson,  82  Ky.  561,  it  is  held 
that  taxes  have  never  been  held  by  elementary  law  writers,  or  cour ts,  as 
debts  in  the  ordinary  meaning  of  the  word,  nor  have  they  been  so  treated 
by  the  legislative  or  judiciary  departments  of  this  State.  Also,  in 
Anderson  v.  City  of  Mayfield,  93  Ky.  230,  19  S.W.  598,  14  Ky.  Law  Rep. 

370,  it  is  said:  ’A  tax  grows  out  of  a  duty,  and  not  out  of  contract. 

It  is  not  collectible  by  suit  unless  expressly  authorized.  It  is  not  a 
demand  founded  upon  a  contract  or  a  judgment.1  See,  to  the  same  effect, 
Baldwin  v*  Hewitt,  88  Ky,  673,  11  S.W.  803,  11  Ky.Law  Rep.  199;  McLean 
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County  Precinct  v*  Deposit  Bank  of  Owensboro,  81  Ky,  254. 

11  In  Newport  &  Cincinnati  Bridge  Company  v.  Douglass,  12  Bush 
673,  75  Ky,  673,  it  is  said;  'The  tax  is  not  a  mere  debt  due  from  the 
citizen  to  the  government,  and  the  courts  have  no  power  to  treat  it  as  a 
debt  without  the  express  sanction  of  the  legislature.'  See  also  26  R.C. 

L.  sections  11,  339,  380,  61  C.J.  Sec.  1353,  P.  1040;  Cooley  on  Taxation, 
Vol.  1  (4th  Ed.)  Section  22;  Vol.  3,  (4th  Ed.)  Section  1326. 

"Appellants  do  not  contend  that  such  taxes  as  are  here  involved 
constitute  a  debt  for  which  a  personal  judgment  may  be  rendered  against 
the  owner  of  the  property,  in  the  absence  of  statutory  authority  for  such 
proceeding.  It  is  argued,  however ,  that  section  4023  of  the  statues  fur¬ 
nished  such  authority. 

"If  it  is  conceded  that  the  language  in  section  4023  of  the 
statutes  is  more  or  less  ambiguous,  yet  under  the  rule  that  tax  lav/s  are 
construed  more  strictly  against  the  taxing  authorities,  we  do  not  think 
that  the  statute  is  susceptible  to  the  construction  contended  for  by  ap¬ 
pellants.  It  is  our  view  that  the  statute  (section  4023)  has  reference 
to  liability  for  the  taxes  as  between  the  class  of  persons  mentioned 
therein,  namely,  the  holder  of  the  legal  title,  the  equitable  title  and 
claimant  or  bailee  in  possession  of  the  property  when  the  assessment  is 
made,  and  as  between  vendor  and  purchaser;  but  does  not  undertake  to 
hold  any  of  the  holders  of  such  titles  mentioned  personally  responsible 
to  the  ta.xing  authorities  to  the  extent  of  subjecting  them  to  a.  personal 
judgment  as  though  the  tax  were  a  debt." 

The  court  concluded  by  referring  to  the  1938  Act  which  now 
provides  that  every  tax  imposed  by  law  shall  constitute  and  be  a  personal 
debt  of  the  person  liable  for  the  payment  thereof.  It  said:  "Evidently, 
the  legislature  did  not  consider  Section  4025  sufficient  to  warrant  a 
personal  judgment  against  the  owner  of  real  estate  for  taxes  assessed 
against  it,  previous  to  the  1938  Act,  and  therefore,  specifically  pro¬ 
vided  in  the  1938  Act  that  every  tax  imposed  by  law  shall  constitute  and 
be  a  personal  debt  of  the  person  liable  for  the  payment  thereof.  It  is 
thus  seen  that  we  now  have  express  statutory  authority  for  appellants' 
position.  But  there  is  no  contention  that  the  1938  Act  has  a  retroactive 
effect,  or  otherwise  applicable  to  the  taxes  in  question." 
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ZONING 

(Skalko  v.  City  of  Sunnyvale,  Calif.; - Calif. - ,  93  P.  2d  93.) 

See  also  61  HLD  p.  20. 

Where  the  exercise  of  -police  power  in  enactment  of  zoning  ordi- 
'  nance  results  in  consequences  which  are  oppressive  and  unreason- 

cable.  courts  will  not  hesitate  to  protect  the  rights  of  the _ 

property  owner  against  unlawful  interference  with  his- property. 

A  municipal  zoning  ordinance  was  void  as  to  owner  of  -property 

in  residential  district,  the  boundary  line  of  which  was  also 

boundary  line  between  residential  and  industrial  districts, _ 

where  large  cannery  operating  24  hours  a  day  for  nine  months  in 

the  year  was  located  near  -property  and  near  where  trains  massed 

day  and  night. 


The  appellant,  own er  of  real  property  within  a  residential  zone 
of  the  City  of  Sunnyvale,  sought  a  declaratory  judgment  that  a  zoning  ordi¬ 
nance  restricting  the  use  of  his  property  is  void,  as  to  him.  It  appears 
that  his  property  is  bounded  on  the  north  by  an  industrial  district.  All 
property  in  Sunnyvale  is  classified  in  either  a  residential,  commercial  or 
industrial  zone.  In  this  particular  industrial  district,  only  100  feet 
from  appellant 1  s  property,  is  the  largest  cannery  in  the  'world,  working 
three  shifts  of  employees  night  find  day.  The  area  around  the  appellant’s 
property  is  sparsely  settled,  and  devoted  to  agricultural  use.  The  build¬ 
ings  in  the  neighborhood  have  a  low  value. 

There  is  heavy  automobile  and  truck  traffic  in  front  of  appel¬ 
lant's  property  all  year  round.  Nearly  80  trains  pass  daily  within  450 
feet  of  the  property.  The  machinery  of  the  cannery  and  steam  blasts 
therefrom  can  be  heard  plainly.  Desiring  to  operate  a  cafeteria  on  his 
property  he  petitioned  to  have  his  property  included  in  the  business 
district  but  it  was  denied.  His  main  contention  is  that  the  present  re¬ 
striction  upon  the  use  of  his  property  may  not  be  upheld  as  a  reasonable 
exercise  of  the  police  power  to  protect  public  health,  safety,  morals  and 
general  welfare.  In  upholding  his  contentions  and  reversing  the  trial 
court,  the'  Supreme  Court  of  California  said: 

"The  constitutionality  of  the  principle  of  zoning  is  no  longer 
an  open  question,-  and  the  right  of  a  municipality  to  divide  land  into 
districts  and  prescribe  regulations  for  its  use,  consonant  with  a  reason¬ 
able  exercise  of  the  police  power,  has  long  been  upheld  by  the  courts. 
Miller  v.  Board  of  Public  Works,  195  Cal.  477,  234  p.  381,  38  A.L.R.  1479; 
Euclid  v.  hmbler  Realty  Co.,  272  U.S.  365,  47  S.Ct.  114,  71  L.Ed.  303,  54 
A.L.R.  1016,  Such  an  enactment  must  be  considered  with  every  intendment 
in  its  favor,  and  a  court  will  not,  except  in  a  clear  case,  interfere 
with  the  legislative  discretion  which  has  been  exercised  in  its  adoption. 
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Unless  the  measure  is  clearly  oppressive  it  will  be  deemed  to  have  been 
adopted  within  the  purview  of  the  police  power,  Zahn  v.  Board  of  Public 
Works,  195  Cal,  497,  234  P,  388.  But  where  the  exercise  of  that  power 
results  in  consequences  which  are  oppressive  and  unreasonable,  courts  do 
not  hesitate  to  protect  the  rights  of  the  property  owner  against  the  mi- 
lawful  interference  with  his  property.  In  other  words,  the  governmental 
power  is  not  unlimited,  and  a  regulation  of  the  use  of  property  must  rest 
upon  a  reasonable  exercise  of  the  police  power.  Nectow  v.  Cambridge,  277 
U.S.  183,  48  S,  Ct.  447,  72  L.Ed.  842.  Legislatures  may  not,  under  the 
guise  of  the  police  power,  impose  restrictions  that  are  unnecessary  and 
unreasonable  upon  the  use  of  private  property  or  the  pursuit  of  useful 
activities.  State  of  Washington  ex  rel.  Seattle  Trust  Co.  v.  Roberge, 

278  U.S.  116,  49  S.Ct.  50,  73  L.Sd.  210,  86  A.L.R.  654, 

"Also,  the  police  power  must  be  applied  to  existing  conditions. 
Miller  v.  Board  of  Public  Works,  supra,  'The  principle  that  a  police 
regulation,  valid  when  adopted;  may  become  invalid  because  in  its  opera¬ 
tion  it  has  proved  to  be  confiscatory,  carries  with  it  the  recognition  of 
the  fact  that  earlier  compliance  with  the  regulation  does  not  forfeit  the 
right  of  protest  when  the  regulation  becomes  intolerable, '  Abie  State 
Bank  v.  Bryan,  282  U.S.  765,  51  S.Ct.  252,  257,  75  L.Ed.  690,  Where  con¬ 
ditions  have  changed  since  the  legislative  action  was  taken,  'statutes 
find  ordinances,  which,  after  giving  due  weight  to  the  new  conditions,  are 
found  clearly  not  to  conform  to  the  Constitution,  of  course,  must  fall.' 
Euclid  v.  Ambler  Realty  Co.,  supra  (272  U.S.  365,  47  S.Ct,  118,  71  L.Ed. 

303,  54  A,L,R*  1016.)  The  question  therefore,  is  whether  under  the  facts 
shown  by  the  appellant  his  rights  are  now  being  invaded  by  the  existence 
and  maintenance  of  the  ordinance, 

"Considering  all  the  facts  shown  by  the  record,  it  clearly  ap¬ 
pears  beyond  question  that  the  land  owned  by  the  appellant  is  entirely 
unsuited  for  residential  purposes  ...  In  its  application  to  the  land 
owned  by  the  appellant,  the  ordinance  is  void.  Hurst  v.  City  of  Burlingame, 
207  Cal.  134,  277  P.  308." 
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ADMINISTRATIVE  ORDERS,  REGULATIONS  and  OPINIONS 


FARM  CREDIT  ADMINISTRATION:  The  Land  Bank  Commissioner  by  order 
filed  September  18  amended  the  Code  of  Federal  Regulations  with  regard 
to  the  computation  of  fees  $o  be  charged  upon  the  making  of  additional 
loans  by  the  Federal  land  banks  or  Land  Bank  Commissioner.  See  4  Fed. 
Reg.  3955,  -■  - 


The  Governor  by  regulation  filed  September  25- authorized  the 
Director  of  the  Emergency  Crop  and  Feed  Loan  Section,  subject  to  the 
control  of  Deputy  Governor  Lyons,  to  execute  all  functions,  powers,  au¬ 
thority  and  duties  vested  in  the  Governor  of  the  FCA  and  established  an 
order  of  precedence  for  the  perf ormance  of  such  functions  in  the  event 
that  the  Director  is  unavailable  to  act.  See  4  Fed.  Reg.  4043-4. 

The  Governor  by  regulation  filed  September  29  designated  the 
authority  and  order  of  precedence  of  the  Deputy  Governor,  Executive  Of¬ 
ficer,  General  Counsel,  Director  of  Finance  and  Accounts,  and  Assistant 
to  the  Governor,  See  4  Fed.  Reg.  4095.  »  _  ? 

FEDERAL  HOUSING  ADMINISTRATION;  The  Administrator  by  regulations 
filed  September  18  amended  the  Administrative  Rules  and  the  Regulations 
with  regard  to  Farm  Mortgage  Insurance  under  section  203(d)  of  the 
National  Housing  Act,  See  4  Fed.  Reg.  3963-4, 

The  Administrator  by  orders  filed  September  25  and  26  amend¬ 
ed  the  regulations  in  connection  with  improvement  loans  under  Titl'e  I 
of  the  National  Housing  Act,  as  amended.  See  4  Fed.  Reg.  4062-3, 

FEDERAL-  HOME  LOAN  BANK  BOARD:  The  FHLBB  by  resolution  filed  Sep¬ 
tember  13  amended  its  rules  and  regulations  with  regard  to  annual  re¬ 
ports  by  members  of  Federal  Home  Loan  Bank  System,  See  4  Fed.  Reg.  3902, 

Home  Owners1  Loan  Corporation;  The  FHLBB  by  regulations 
filed  September  21  and  22  amended  the  Code  of  Federal  Regulations  (l) 
to  authorize  the  General  Manager  to  grant  extensions  and  change  the  pay¬ 
ment  plan  contained  in  the  loan  or  sale  -Instruments  and  make  advances 
for  payment  of  taxes,  assessments,  etc.,  in  connection  therewith;  (2) 
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to  reduce  the  interest  rates  on  payments  becoming  due  on  end  after  Octo¬ 
ber  16  to  4rk  percent  in  cases  where  the  contract  rate  was  5  percent  or  6 
percent;  (3)  to  authorize  the  General  Manager  to  waive  the  obtaining  of 
releases  or  waiver  of  liens  which  may  arise  in  connection  with  recon¬ 
ditioning  work  provided  that  the  assumed  risk  shall  in  no  case  exceed 
$500;  (4)  to  provide  that  the  interest  charged  on  any  advance  heretofore 
made  shall  be  at  the  rate  specified  in  the  advance  or  the  rate  specified 
in  the  original  loan  whichever  is  lower;  and  (5)  to  authorize  the  General 
Counsel  to  purchase,  sell,  exchange  and  maintain  law  books  for  law  li¬ 
braries  in  the  Home  Office.  See  4  Fed.  Reg,  4032-4034. 

The  General  Manager  and  General  Counsel  by  regulation  filed 
September  19  promulgated  a  procedure  for  the  handling  of  miscellaneous 
credits  and  for  the  payment  of  taxes  by  the  Regional  Manager*  See  4  Fed. 
Reg.  3989* 

The  General  Manager  and  General  Counsel,  by  administrative 
orders  filed  September  21  and  22,  (l)  authorized  the  Regional  Managers 
under  prescribed  conditions  to  convert  installment  contracts  into  mort¬ 
gage  accounts  notwithstanding  such  conversion  might  operate  to  release 
the  liability  of  the  original  purchaser;  (2)  authorized  advances  to  be 
made  for  reconditioning  to  enable  a  homeowner  (a)  to  sell  his  property 
to  an  acceptable  purchaser,  (b)  to  retain  tenants  on  the  property,  or 
(c)  to  regain  rental  income,  where  the  cost  of  such  reconditioning  does 
not  exceed  $100;  (3)  prescribed  the  forms  to  be  used  to  evidence  the  re¬ 
lease  or  waiver  of  liens  for  labor  and  material;  (4)  made  special  pro¬ 
vision  for  the  handling  of  paid-in-full  loans  in  the  Parish  of  Orleans, 
Louisiana,  See  4  Fed.  Reg,  4032-4035* 


RURAL  ELECTRIFICATION  ADMINISTRATION:  The  Acting  administrator  by 
order  filed  September  19  allocated  funds  for  loans  for  projects  under 
section  4  of  the  Rural  Electrification  Act  of  1936,  as  amended.  See  4 
Fed.  Reg,  3998. 

The  Acting  Administrator  by  orders  filed  September  28  allo¬ 
cated  funds  for  projects  under  sections  4  and  5  of  the  Rural  Electrifi¬ 
cation  Act  of  1936,  as  amended,  See  4  Fed.  Reg.  4103. 
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MORATORY  LEGISLATION;  A  COMPARATIVE  STUDY.  Harvard  Law  Review. 

Vol.  XL VI,  No.  7.  May  1933. 

Since  recent  results  of  mortgage  foreclosure  actions  indicate 
the  emergency  supporting  moratoria  legislation  no  longer  exists,  this 
article  is  of  particular  interest. 

The  article  is  introduced  by  a  history  of  moratoria  legisla¬ 
tion  from  the  early  Greek  era  to  the  date  of  its  publication.  It  is  a 
significant  fact  that  this  type  of  legislation  usually  occurred  during 
war  periods  or  other  crises.  Different  types  of  moratoria  are  reviewed 
which  indicate  the  various  devices  for  alleviating  distress  both  by  le¬ 
gal  enactments  and  cooperative  agreements.  The  constitutionality  argu¬ 
ments  for  the  moratoria  have  been  based  upon  precedent,  logic  and 
against  the  "pressure  of  events".  "A  moratorium  is  essentially  for  the 
protection  of  debtors."  The  compensation  to  the  creditor  is  the  fact 
that  the  moratoria  provides  the  opportunity  for  payment  which  without 
it  he  might  never  have  had. 


"The  general  moratorium  has  vindicated  itself  time  and  again 
as  an  indispensable  instrument  for  the  resolution  of  economic  crises. 

The  task  of  the  legislature  is  t'o  draft  moratory  legislation  with  care¬ 
ful  consideration  of  all  the  interests  involved,  and  of  the  possible  le¬ 
gal  effects,  of  the  statute.  The  detail  of  such  statutes  must  depend  on 
the  peculiarities  of  local  procedure*  The  courts  when  faced  with'  the  •* 
tasks  of  construing  these  statutes  and  of  passing  upon  their  constitu¬ 
tionality  must  do  so  in  full  awareness  of  what  the  Germans  call  *  die 
normative  Kraft  des  Faktischen*  ,  tile  normative  force  of  facts.  The  le¬ 
gal  armory  is  plentifully .furnished  with  precedents  either  for  or 
against  the  constitutionality  of  such  legislation.  In  the  last  analysis 
the  choice  to  be  made  among  conflicting  precedents  and  principles  will 
depend  upon  the  sensitiveness  of  the  court  to  the  mangers  threat ening 
the  general  economic  structure." 

A  review  of  this  article  at  this  time  naturally  stimulates 
some  thought  on  the  problem,  at  what  point  does  the  crisis  which  neces¬ 
sitated  the  moratoria  cease  to  exist?  A  discussion  of  these  circum- 
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curastances  together  with  the  limitations  incorporated  in  the  legislation 
and  the  perogatives  exercised  by  the  courts*  could  form  the  basis  of  an 
up-to-date  article,  gathering  tcfcafcuer  current  thought  on  the  subject. 


SOVIET  HOUSING  LAW,  by  John.N,  Hazard.  New  Haven,  Yale  Uni¬ 
versity  press,  1939.  pp.  IV,  178.  $2,50. 

This  volume  is  the  result  of  three  years’  study  in  a  Soviet 
law  school  end  three  years  of  living  in  housing  accommodations  of  the 
type  which  the  author  discusses.  As  a  result  of  this  background,  the 
volume  is  a,s  much  concerned  with  the  social  implications  of  the  Soviet 
approach  to  the  housing  problem  as  it  is  with  problems  which  might  be 
considered  strictly  legal.  It  is  in  no  sense  a,  handbook  for  an  attor¬ 
ney  who  might  practice  Soviet  housing  law,  but  rather  a  description  of 
the  Soviet  attempts  to  meet  the  housing  problem,  which  would  be  of  in¬ 
terest  to  American  students  of  housing  problems  regardless  of  whether 
or  not  they  are  lawyers. 

In  presenting  his  material  Mr.  Hazard  has  approached  the 
problem  with  a  great  deal  of  sympathy  for  the  efforts  which  the  Rus¬ 
sians  have  made  to  solve  the  housing  problem.  Although  he  points  out 
that  even  though  they  may  be  regarded  as  having  solved  the  legal  prob¬ 
lems  of  housing  as  they  appear  under  their  social  system,  and  despite 
great  construction  efforts,  nevertheless  Russia  is  still  faced  with  an 
acute  housing  shortage. 

Many  of  the  differences  between  the  common  law  and  the 
Soviet  law  covering  relationships  of  landlord  and  tenant  may  be  traced 
to  the  fact  that  the  entire  Soviet  system  of  housing  law  has  been  de¬ 
veloped  under  situations  of  acute  shortage  so  that  there  has  always 
been  a  necessity  for  detailed  regulation  and  allotment  of  housing 
space,  which  has  been  approached  in  this  country  only  in  the  Emergency 
Rent  Laws  of  the  World  War  period,  in  the  cities  of  New  York  and 
Chicago.  In  addition,  Communist  philosophy  has  resulted  in  a  deliberate 
effort  to  eliminate  any  profit  in  the  leasing  of  housing  accommodations 
and,  while  rent  is  retained  as  a  part  of  the  system,  it  is  regarded  as 
a  charge  to  produce  a  fund  with  which  repairs  can  be  made,  and  not  as  a 
way  in  which  profit  may  be  made  from  housing  accommodations.  On  a  large 
scale,  profits  are  eliminated  -by  the  fact  that  apartments  are  owned  in 
general  either  by  the  municipalities  or  by  state  enterprises.  But  the 
effort  to  eliminate  profits  has  been  carried  over  into  the  regulation  of 
sub-leasing  and  the  regulation  of  rental  charges  and  allotment  of  space 
in  the  small  houses  which  still  remain  in  private  ownership. 
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These  two  fundamentally  different  conditions  have  created  a 
situation  which  is  extremely  interesting,  and  Hr.  Hazard's  account  of  how 
they  have  worked  out  in  detail  in  the  past  20  years  makes  fascinating 
reading  for  those  who  are  interested  in  social  experiments.  Throughout 
the  book  the  author  has  told  of  the  details  of  ca„ses  which  have  arisen, 
and  shows  how  the  principles'  of  law,  -and  a-  vague  belief  that  all  persons 
have  a  right  to  living  space,  have  operated  in  the  daily  lives  of  the 
people.  In  addition,  the  volume  contains  in  an  appendix  a  model  lease, 
such  as  is  used  in  state-owned  apartments,  and  the  housing  law  of  1937, 
as  well  as  a  model  lease  used  by  a  cooperative  housing  organization. 


GOVERNMENT  CORPORATIONS  AND  STATU  LA’.v.  by  Ruth  G.  Weintraub. 

Columbia  University  Press,  N.  Y,  200  pp*  $2,75. 

This  book  presents  a  graphic  survey  of  the  actual  functioning 
of  Federal  corporations  under  v'rious  state  laws  and  is  based  upon  the 
author's  study  of  the  experiences  of  such  corporations  as  the  Home  Own¬ 
ers'  Loan  Corporation.  It  is  of  interest  to  note  that  between  1929  and 
1938  at  least  33  such  Federal  corporations  were  formed.  The  author  is 
an  instructor  in  political  science  at  Hunter  College  and  a  member  of  the 
New  York  bar. 


THU  HOUSING  .aCT  AND  ITS  LEGAL  ASPECTS.  by  Abner  H.  Ferguson 
General  Counsel,  FHA.  Insured  Mortgage  Portfolio.  Septem¬ 
ber  1939. 

Creation  of  the  Federal  Housing  Administration  under  authority 
of  the  National  Housing  Act  in  June  1934  represented,  primarily,  an  at¬ 
tempt  to  set  up  a  mechanism  which  would  encourage  private  capital  to  re¬ 
sume  mortgage  lending  on  a  sound  and  profitable  basis.  The  Act  in  no  way 
involved  the  lending  of  government  money;  the  FHA  hasn't  a  dollar  of  such 
funds  to  lend. 

The  FHA,  its  scope,  powers,  and  activities  are  defined  and 
dealt  with  in  the  Act's  first  three  titles. 

Title  I  is  designed  to  encourage  the  installment  lending  of 
money  by  financial  institutions  to  citizens  for  purposes  of  repairing  and 
modernizing  their  property.  Under  this  Title's  present  provisions,  the 
i? Hi.  insures  individual  institutions  against  loss  on  such  loans  up  to  10 
per  cent  of  the  total  amount  of  loans  they  make.  Prior  to  July  1,  there 
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was  no  charge  for  this  insurance — it  was  an  out-and-out  subsidy  to  create 
employment .  On  Title  I  loams  made  since  then,  however,  a  premium  charge 
of  thre -a- quarters  of  1  per  cent  per  annum  has  been  authorized.  The  cur¬ 
rent  rate  charged  is  three-quarters  of  1  per  cent  for  repair  loons  and 
one-half  of  1  per  cent  for  new-home  loans. 

Title  II  of  the  Act  deals  with  mortgage  insurance  for  two 
classes  of  residential  property— individual  houses  and  large-scale  rental 
projects* 

Dor  individual  houses,  it  sots  up  a  plan,  designed  to  be  self- 
sustaining,  under  which  approved  private  lending  institutions  are  insured 
'\gainst  loss  of  mortgage  principal  and  of  such  amounts  as  they  may  advance 
for  taxes  and  other  specified  items  in  connection  with  mortgage  loans. 

To  provide  a  revolving  fund  which  operates  as  a  reserve  account 
to  meet  those  losses,  the  Act  created  the  Mutual  Mortgage  Insurance  Fund, 
and  directed  the  Reconstruction  Finance  Corporation  to  allocate  to  this 
Fund  $10,000,000. 

This  insurance  does  not  cover  the  whole  risk,  for  the  mortgagee 
bears  the  obligation  and  expense  of  foreclosing  the  mortgage  after  default 
and  conveying  the  property  to  the  Administrator  unencumbered.  The  mort¬ 
gagee,  therefore,  becomes  a  coinsurer  to  the  extent  of  the  foreclosure 
costs  (except  for  certain  allowances  in  specified  types  of  cases),  con¬ 
veyancing,  and  other  expenses. 

Upon  conveyance  of  the  property  to  the  Administrator,  the  mort¬ 
gagee  receives  in  exchange  2  3/4  per  cent  debentures  of  the  Mutual  Mort¬ 
gage  Insurance  Fund  and  a  certificate  of  claim.  These  debentures  are  the 
primary  liability  of  the  Fund,  are  gu.r  ranteeu  as  to  principal  and  in¬ 
terest  by  the  government,  and  are  exempt  from  all  taxation  except  sur¬ 
taxes,  estate,  inheritance,  and  gift  taxes.  They  do  not  become  due  until 
three  years  after  the  first  of  July  following  the  date  maturity  of  the 
mortgage  insured. 

The  certificate  of  claim  the  mortgagee  receives  under  the  FHA 
plan  is  for  an  amount  equal  to  the  difference  between  the  debenture  and 
his  total  claim  under  the  mortgage,  and  is  a  contingent  claim  against  the 
resale  price  of  the  property. 

The  Administrator  ch-r  rgcs  a  premium  for  this  insurance  of  one- 
half  of  1  per  cent  per  annum  of  the  outstanding  principal  amount  of  the 
mortgage*  These  insurance  premiums,  together  with  FHA  appraised  fees  and 
income  from  investments,  are  added  to  the  original  $10,000,000  allocated 
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to  the  Mutual  Mortgage  Insurance  Fund. 

■  v 

The  insurance  of  mortgages  on  large-scale  rental  properties  is 
based  upon  the  same  general  principles  that  coyer  the  insurance  of  in¬ 
dividual  house  mortgages.  ‘.There ''are,  however,  several  fundamental  dif- 
f  er ences: 

First,  the  mortgagors  must  be  either  public  instrumentalities 
or  private  corporations,  associations,  cooperative  societies  or  trusts, 
formed  for  the  purpose  of  providing  housing  for  rent  or  sale  and  which 
are,  so  long  as  the  mortgage  continues  in  existence,  regulated  by  the  Ad¬ 
ministrator  so  a.s  to  provide  reasonable  rentals  and  a  reasonable  return 
on  the  investment. 

Second,  a  mortgage,  to  be  eligible  for  insurance  must  meet  the 
following  qualifications:  (l)  it  must  not  exceed  $5,000,000;  (2)  it  must 
not  exceed  80  per  cent  of  the  amount  which  the  Administrator  estimates 
will  be  the  value  of  the  property  or  project  when  the  proposed  improve¬ 
ments  are  completed,  nor  may  it  exceed  the  amount  which  the  Administra¬ 
tor  estimates  will  be  the  cost  of  the  completed  physical  improvements  on 
the  property  exclusive  of  public  utilities  and  streets,  organization  ex¬ 
penses,  and  miscellaneous  charges  incidental  to  construction;  and  (3)  it 
must  not  exceed  $1,350  per  room  for  such  part  of  the  property  as  may  be 
attributable  to  dwelling  use. 

Finally,  a  mortgagee  can  elect  to  assign  a  defaulted  rental¬ 
housing  mortgage  to  the  Administrator  without  foreclosure  and  receive 
debentures  in  an  amount  equal  to  98  pur  cent  of  the  unpaid  principal. 

Title  III  of  the  Act  provides  for  the  creation  by  the  Adminis¬ 
trator  of  corporations  known  as  national  mortgage  associations.  These 
associations  are  authorized  to  make,  purchase,  service,  or  sell  any  loans 
insured  by  the  Administrator  and  are  also  authorized  to  buy  uninsured 
mortgages  which  do  not  exceed  60  per  cent  of  the  appraised  value  of  the 
property.  They  are  required  to  have  a  capital  stock  of  not  less  than 
$2,000,000  and  are  subject  to  the  supervision  of  the  Administrator  in  the 
same  way  that  national  banks  are  supervised  by  the  Comptroller  of  the  Cur¬ 
rency.  They  axe  authorized  to  borrow  money  up  to  20  times  their  capital, 
except  that  they  are  not  permitted  to  have  outstanding  at  any  time  obli¬ 
gations  in  insured  mortgages,  cash,  a.nd  government  bonds. 

Only  one  such  association  has  been  formed  thus  far — the  Federal 
National  Mortgage  Association,  organized  by  the  Reconstruction  Finance 
Corporation. 
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There  are  two  general  grounds  on  which  the  constitutionality  of 
the  Notional  Housing  Act  may  be  sustained.  The  first  is  the  generally 
conceded  obligation  of  the  Federal  government  to  provide  r  national  system 
of  financial  institutions  for  handling  the  credit,  finance,  and  currency- 
requirements  of  the  country.  The  right  cf  the  gov*,  rnnent  to  set  up  insti¬ 
tutions  for  this  purpose  has  been  repeatedly  exercised  and  repeatedly  ap~ 
proved  by  the  Supreme  Court, 


In  1934,  private  banking  instrumentalities  having  largely  dis¬ 
continued  making  real  estate  mortgage  loans,  the  only  feasible  means  of 
restoring  the  normal  flow  of  this  type  of  security  appeared  to  be  through 
some  public  instrumentality. 


Congress  took  temporary  steps  in  this  direction  through  crea¬ 
tion  of  the  Home  Owners’  Loan  Corporation;  permanent  stops  through  crea¬ 
tion  of  the  Federal  Housing  Administration.  That  the  establishment  of 


these  instrumental i ties  constituted 


successful  effort  to  meet  a  desperate 


situation  in  the  real  estate  mortgage  field  is  hardly  disputed  today, 


The  Act  may  also  be  sustained  under  the  interpretation  given 
the  general  welfare  clause  of  the  Constitution  by  the  Supreme  Court  in 
the  Agricultural  Adjustment  Act  case  (United  States  v.  Butler 


907  TT  7 
fa  \  u «  o  # 


and  other  companion  cases 


1;  and  in  Helvering  v*  Davis,  301  U. S.  619) 
cided  in  May  1937,  sustaining  the  validity  of  the  Social  Security  Act, 
Since  the  Helvering  case  decision,  we  have  heard  no  doubts  expressed  as 
to  the  constitutional  validity  of  the  Act* 


de- 


The  National  Housing  Act,  while  complicated,  defines  in  detail 
the  power  and  authority  of  the  Administrator  and  thus  avoids  the  fatal  de¬ 
fects  in  the  National  Recovery  Act  as  revealed  by  the  Schechter  case. 


One  of  the  e'rly  and  most  difficult  tasks  of  the  Legal  Division 
concerned  enabling  legislation  in  the  various  states  to  permit  lending  in¬ 
stitutions  to  operate  under  the  Act.  The  terms  of  loans  that  might  be  in¬ 
sured  under  both  Titles  I  and  II  were  in  excess  of  the  terms  permitted 
most  types  of  institutions  in  almost  all  the  States,  The  extent  of  the 
task  of  examining  the  various  state  laws  and  of  preparing  and  sponsoring 
necessary  amendments  before  the  legislatures  can  readily  be  imagined.  FHA 
representatives  appeared  personally  before  practically  every  state  legis¬ 
lature  with  the  result  that  lending  institutions  in  all  states  were  per¬ 
mitted  to  make  both  Title  I  and  Title  II  loans  within  18  months  after  the 
Act  was  passed# 

The  excessive  time  and  expense  required  for  foreclosure  under 
the  mortgage  laws  of  many  states  and  the  wide  variations  in  these  laws 
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present  an  unsolved  problem.  The  implications  of  these  conditions  with 
respect  to  high-percentage  mortgages  and  the  need  for  their  correction 
are  obvious.  A  movement  in  the  latter  direction  has  been  made  by  a  sub¬ 
committee  of  the  Central  Housing  Committee  (composed  of  the  general 
counsel  of  government  agencies  dealing  with  mortgage  financing),  which 
after  extended  study  has  drafted  a  proposed  uniform  mortgage-foreclosure 
law.  This  proposed  lav/  is  now  being  studied  by  the  National  Conference 
of  Commissioners  on  Uniform  State  Laws,  the  .American  Bar  Association, 
and  other  interested  organizations. 

A  similar  need  for  revision  exists  in  connection  with  state 
laws  concerning  mechanic’s  liens,  titles,  and  taxation.  These  problems 
likewise  are  being  studied  by  the  sub- commit  tee. 

If  these  existing  laws  can  be  revised  and  made  uniform,  it 
will  be  of  enormous  benefit  to  mortgage  financing  generally. 
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"If  aiding  business  establishments  and  farmers,  through 
loans,  is  within  the  ambit  of  governmental  authority,  aids 
to  improve  housing  certainly  are.  For,  in  these  days  of 
congestion  of  population,  nothing  is  more  conducive  to 
the  health  and  contentment  of  the  community  than  proper 
housing. " 

United  States  v.  Brooks. 
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The  Editors  of  the  HOUSING  LEGAL  DIGEST 
endeavor  to  present  as  completely  and 
impartially  as  possible  material  relat¬ 


ing  to  housing  legal  problems:  but  they 


assume  no  responsibility  for  opinions 
expressed  herein  and  no  inference  may 
be  dr  aim  as  to  t'hoir  agreement  or 
disagreement  with  viewpoints  expressed* 
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A  new  publication  under  the  sponsorship  of  the  New  York  City 
Civil  Service  Commission  will  appear  in  the  near  future  on 
public  personnel  administration.  The  Public  Personnel  Quart¬ 
erly  will  publish  original  'articles  concerned  with  practical 
phases  of  public  personnel  administration  and  will  also  pre¬ 
sent  digests  of  significant  books,  'monographs  and  journal  and 
magazine  articles.  Further  inquiries  should  bo  addressed  to 
the  Commission  at  299  Broadway,  Now  York  City. 
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DECISIONS 


BANKS  AND  BANKING 

(United  States  v.  Brooks,  et  ux.  District  Court,  N»  D, 

Washington  S.  D.,  28  Fed.  Supp .  712) 

The  National  Housing  Act  is  constitutional.  Congress  has 
the  right  to  confer  power  on  private  banks,  to  regulate 
them,  and  to  legislate  and  appropriate  money  for  general 
welfare. 

The  United  States  Government  sued  the  defendants  to  recover 
upon  a  promissory  note  executed  by  them  to  a  national  bank  and  assigned 
to  the  government*  The  note  represented  credits  extended  to  the  de¬ 
fendants  under  the  provisions  of  Title  I  of  the  National  Housing  Aft, 

12  U.S.C.A.,  Section  1702,  et  seq* 

The  defendants  challenged  the  constitutionality  of  the  enact¬ 
ment  * 

The  court  said  that  "The  right  of  the  congress  to  confer 
powers  on  private  banks,  to  regulate  them,  and  to  legislate  and  appro¬ 
priate  money  for  general  welfare,  are  so  well  recognized,  that  to  en¬ 
ter,  as  do  the  defendants,  into  a  discussion  of  whether  the  government 
should  be  the  sole  banker,  is  net  even  of  academic  interest*  /citing 
cases  */ 

"If  aiding  business  establishment s • and  farmers,  through  loans, 
is  within  the  ambit  of  governmental  authority,  aids  to  improve  housing 
certainly  are.  For,  in  these  days  of  congestion  of  population,  nothing 
is  more  conducive  to  the  health  and  contentment  of  the  community  than 
proper  housing, 

"Whether  the  policy  involved  should  or  should  not  be  followed 
by  the  government  is  a  matter  of  legislative,  and  not  of  judicial,  con¬ 
cern. 


"So  that,  in  the  last  analysis,  the  question  involved  is 
simple.  The  defendants  borrowed  money  from  a  national  bank.  The  bank 
assigned  their  promissory  note  to  the  United  States  Government.  The 
defendants  having  received  the  benefits  of  the  money,  and  not  having 
repaid  it,  are  not  in  a  position  to  question  the  right  to  be  sued  for 
it.  The  loan  was  not  forced  on  them,  but  sought  by  them. 
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"And  in  the  absence  of  limitation  or  illegality  in  the  contract, 
a  person  cannot,  in  equity  and  conscience,  decline  to  repay  money  which  he 
has  borrowed  or  which  has  been  spent  for  his  benefit,  at  his  solicitation," 


CONSTITUTIONAL  LAW  -  HOUSING  AUTHORITY 

(The  Housing-  Authority  of  the.  County,  of  Los  Angeles  v.\  Pock- 
weiler.  Opinion  decided  October  11, ,  1939)- 

The  Housing  Authorities  Law  of  California  is  constitutional, 

.  ..This  suit  involved  a  writ  of  mandamus  to  Compel  the  .chairman  of 
the  Housing  Authority  to  perform  certain  duties  alleged  to  be'  enjoined 
upon  him  by  law.  Respondent  entered  a  general  demurrer  contending  his 
refusal  to  act  was  based  upon  the  unconstitutionality  of  the  Ohio  Housing 
Authorities  Law*  .  • 

1  The  Supreme  Court  of  California  overruled  the  demurrer  and  or¬ 

dered  the  writ  to  issue.  The  opinion  sanctions  the  California  housing 
legislation  as  constitutional,  holding  especially: 

(1)  Elimination  of  slums  and  the  erection  of  safe  and  sanitary, 
low-rent  dwelling  units  for  persons  of  prescribed  restricted  income  will 
do  much  to  advance  the  public  welfare  and  to  protect  the  public  safety 
and  morals  and  are  in  fact  and  in  law  public  purposes, 

(2)  Housing  projects  constitute  a  public  purpose  for  which  the 
power  of  eminent  domain  may  be  exercised, 

(3)  Tax  exemption  of  housing  authority  property,  including 
bonds,  is  constitutional, 

'■  (4)  Public  bodies  may  cooperate  in  zoning  and  re  zoning  or  fur¬ 

nish  customary  facilities  to  such  projects.  Agreement  to  eliminate  un¬ 
safe  and  insanitary  dwellings  is  not  objectionable, 

(5)  There  is  no  objection  to  appropriations  by  a  city  or  county 
to  be  used  by  a  housing  authority  established  as  an  agency  of  a  city  or 
county , 

(6)  No  debt  or  liability  is  imposed  on  a  city  or  county  by  the 
bonds  issued  by  a  housing  authority, 

(7)  Cities  and  counties  may  invest  in  housing  authority  bonds. 
The  legislation  does  not  constitute  such  legislation  or  result  in  the 
granting  of  special  privileges,  . 
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(8)  There  is  no  delegation  of  a  legislative  function. 


CONSTITUTIONAL  LAW  -  HOUSING  AUTHORITY 

(Lott  v.  City  of”  Orlando,  et  al.  Opinion  filed  September 

26,  1939) 

The  Housing  Authority JLaw  of  Florida  is  constitutional. 

This  proceeding  involved  a  complaint  by  a  taxpayer  and  land- 
owner  of  the  City  of  Orlando  to  restrain  the  city  from  making  contribu¬ 
tions  to  the  housing  authority,  from  complying  with  a  cooperative 
agreement  entered  into  between  the  city  and  the  Authority,  from  comply¬ 
ing  with  the  equivalent  elimination  agreement  entered  into  between  the 
city  and  the  Authority,  and  from  furnishing  of  services  of  officers  of 
the  city  to  t  he  Authority. 

It  was  contended  that  there  was  no  need  for  the  particular 
project;  that  it  would  result  in  increased  taxes  and  vacant  dwellings 
owned  by  taxpayers;  that  the  housing  law  of  Florida  was  unconstitu¬ 
tional  because  it  grants  to  municipalities  the  power  to  invest  in 
housing  authority  bonds;  that  the  slum- clearance  project  is  a  responsi¬ 
bility  of  the  county  and  not  the  city;  that  the  expenditure  of  city 
funds  for  the  benefit  of  housing  authorities  is  ultra  vires,  unconsti¬ 
tutional  and  constitutes  the  taking  of  property  without  due  process  of 
law. 


The  Supreme  Court  of  Florida  affirmed  the  opinion  of  the  lower 
court  dismissing  the  bill  and  reaffirmed  its  decision  in  Marvin  v. 
Housing  Authority  of  Jacksonville,  133  Fla..  590,  183  So.  145,  dismissing 
all  objection  as  without  merit.. 


CONSTITUTIONAL  LAW  -  HOUSING  AUTHORITY  -  GOVERNMENTAL  FUNC¬ 
TION'S 

(Kreshtool  v.  Housing  /uthority  of  Baltimore  City,  et  al. 

In  the  Circuit  Court  No*  2,  of  Baltimore  City) 

The  purposes  and  aims  of  the  Maryland  Housing  Authorities 
Law  fall  within  the  scope  of  a  public  governmental  function. 


This  was  a  taxpayer’s  suit  to  enjoin  the  construction  of  a 
housing  pro  jest, on  a  large  tract  of  unimproved  land  within  the  City  of 
Baltimore.  The  complaint  charged  that  the  project  was  hot  planned  for 
the  benefit  of  dwellers  of  slum  areas;  that  the  project  was  contrary 
to  the  terms  of  the  Housing  Authorities  Law  of  Maryland  because  it  did 
not  provide  for ‘(a)  clearing  of  a  slum  area  or  (b )  demolition  of  any 
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unsafe  or  insanitary  buildings,  or  (c)  the  elimination  of  any  over¬ 
crowded  area;  that  construction  upon  unimproved  land  in  a  suburban  sec¬ 
tion  was  not  authorized  by  law;  that  the  area  of  the  site  was  not  a 
slum;  and  that  the  project  would  be  in  competition  with  private  enter¬ 
prise*  .  .  V 

It  was  further  charged  that  if  the  Housing  Authorities  Law 
authorized  the  project  under  the  circumstances  the  Constitutions  of 
Maryland  and  the  United  States  would  be  violated:  (l)  because  the 
powers  conferred  upon  the  Housing  Authority  are  arbitrary,  unjust  and 
discriminatory,  designed  to  create  a  favored  class;  (2)  because  of 
delegation  of . le gislative  authority  to  an  administrative  body  without 
sufficient  standards;  (3)  because  of  lack  of  provision  for  appeal  from 
actions  of  the  Authority  to  the  courts;  and  (4)  because  the  furnishing 
of  housing  accommodations  at  the  expense  of  taxpayers  is  not  a  govern¬ 
mental  function. 

There  was  a  demurrer  to  the  bill  challenging  its  legal  suf¬ 
ficiency  and  the  right  of  plaintiff  to  maintain  the  action* 

The  court  sustained  the  demurrer  and  from  a  review  of  pro¬ 
visions  in  the  Housing  Authorities  Law  found  the  proposed  housing 
project  to  be  within  the  powers  expressly  conferred  thereby  and  that 
the  purposes  and  aims  of  the  Housing  Authorities  Law  fall  within  the 
scope  of  a  public  governmental  function. 

With  reference  to  the  construction  of  a  project  on  non-slum 
areas,  the  court  said:  "Clearing  slum  areas  and  providing  decent 
dwellings  for  persons  of  low- income  are  related' and  complementary 
projects,  but  the  Act  does  not  contemplate  or  require  that  the  Housing 
Authority  shall  place  new  dwelling  house  construction  only  on  slum 
areas  which  have  been  cleared.  Neither  does  the  Act  require  that 
’persons  of  low  income’  for  whom  living  accommodations  are  to  be  pro¬ 
vided,  shall  have  been  formerly  dwellers  in  a  slum  area  which  has  been 
cleared.  The  Act  aims  at  the  prevention  of  the  growth  and  development 
of  new  slum  areas  as  well  as  the  reduction  of  existing  slum  areas  .  .  " 


CONSTITUTIONAL  LAW  -  MORTGAGES  -  MORATORIUM 
(Mitchell  v*  First  National  Bank  of  Detroit,  Mich* 
_ ,  287  N.W.  351) 

The  statute  providing  that  extension  of  moratorium  pro¬ 
visions  of  mortgage  moratorium  act  shall  apply  only  to 
persons  having  any  freehold  interest  in  homesteads  is 
not  unconstitutional  as  class  legislation. 
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Plaintiff  mortgaged  two  lots  to  the  Peoples’  Wayne  County  Rank,  Sub¬ 
sequent  to  foreclosure  plaintiff’s  bill  of  complaint  for  moratorium  re¬ 
lief  resulted  in  an  order  for  possession  upon  the  payment  of  $30  per 
month  and  the  extension  of  the  equity  of  redemption  until  November  1, 
1938,  or  until  further  order  of  the  court.  Defendant  thereafter  filed 
a  motion  to  dissolve  the  restraining  order  and  to  dismiss  plaintiff’s 
bill  of  complaint  on  the  ground  that  the  premises  involved  were  not  a 
homestead  as  described  in  section  14  of  Act  No.  7  of  the  Public  Acts  of 
1938,  Extra  Session. 

The  lower  court  found  that  "the  premises  in  question  do  net 
come  within  the  meaning  of  the  language  of  the  moratorium  extension  act 
known  as  House  Enrolled  Act  No.  6  (sic)  of  the  Special  Session  of  the 
Legislature  for  1938". 

The  court  dissolved  the  order  for  possession,  set  aside  the  re¬ 
straining  order  and  dismissed  plaintiff’s  bill  of  complaint. 

The  Supreme  Court  of  Michigan  affirmed  the  lower  court’s  de¬ 
cision  and  held  that  the  above  act  was  not  unconstitutional  and  void  as 
class  legislation.  It  said  that  "The  situation  thus  presented  is  con¬ 
trolled  by  our  decision,  filed  June  5,  1939,  in  Schurgin  v.  Bankers 
Trust  Co.,  289  Mich.  70,  286  N.W,  161,  wherein  we  held  that  the  act  wa s 
const it ut ional , " 


CONS T ITUT IONAL  LAW.  -  MUNICIPAL  CORPORATIONS  -  MANDAMUS 
(State  of  Ohio,  ex  rel  Ellis  v.  Sherrill.  June  21,  1939) 

A  petition  was  issued  for  a  writ  of  mandamus  to  compel  the  city 
manager  to  sign  and  execute  a  contract  as  set  forth  in  a  city  ordinance 
of  the  City  of  Cincinnati  with  reference  to  cooperation  between  the  city 
and  the  Metropolitan  Housing  Authority. 

As  grounds  of  defense  it  was  alleged  that  the  Housing  Authori¬ 
ties  Law  of  Ohio  was  unconstitutional;  that  certain  ordinances  and  con¬ 
tracts  adopted  and  entered  into  pursuant  to  said  law  wore  invalid.  The 
third  defense  specifically  alleged  that  the  proposed  housing  project  was 
to  be  constructed  on  vacant  land  in  suburban  (and  not  slum)  sections  of 
Cincinnati;  that  it  would  not  be  lowr-rdnt  housing  as  defined  by  the 
United  States  Housing  Act;  that  it  would  not  be  slum-clearance  within 
the  meaning  of  that  Act;  and  that  the  making  of  a  loan  by  the  United 
States  Housing  Authority  for  such  a  project  was  unauthorized  under  the 
United  States  Housing  Act. 

There  was  a  demurrer  to  the  allegations  of  the  answer. 
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The  action  of  the  Supreme  Court  was  as  follows:  "This  cause 
came  on  to  be  heard  ui on  the  demurrer  of  the  relator  generally  to  the 
allegations  contained  in  the  answer  to  relator’s  petition  and  in  the 
answer  to  the  amendment  and  supplement  to  the  petition,  and  specially 
to  the  second  defense  of  the  answer  on  the  ground  that  the  respondent 
has  not  the  legal  capacity  to  maintain  the  second  defense,  and  was  ar¬ 
gued  by  counsel, 

"On  consideration  whereof  it  is  ordered  and  adjudged  that  the 
demurrer  be,  and  the  same  hereby  is,  sustained  as  to  the  second,  fourth, 
fifth,  sixth  and  seventh  defenses,  but  overruled  as  to  the  third  defense 
contained  in  said  answer, 

"It  is  ordered  that  relator  be  granted  20  days  within  which  to 
plead  further," 

(NOTE:  It  appears  that  the  action  of  the  court  above  sustains  the  gene¬ 

ral  constitutionality  of  the  Housing  Authorities  Law  of  Ohio,  but  that 
the  case  was  referred  on  question  of  fact,) 


MUNICIPAL  CORPORATIONS 

"(Bachman,  et  ai,  v,  Goodwin,  et  al,  W,  Va,  ,  3  S,E, 
(2d)  532,) 

An  ordinance  proposed  by  petition  signed  by  1,000  electors 
of  city  for  repeal  of  ordinance  relating  to  housing  author¬ 
ity  created  by  resolution  of  council  was  "legislative"  in 
character}  was  within  the  city  charter,  and  should  "have  been 
submitted  to  vote  of  people. 


A  mandamus  proceeding  was  brought  to  compel  the  City  Council 
of  Wheeling,  West  Virginia,  to  submit  a  proposed  ordinance  to  a  vote  of 
the  people,  A  demurrer  to  the  answer  to  the  petition  was  sustained  by 
the  circuit  court  which  certified  the  questions  arising  upon  its  ruling 
to  the  Supreme  Court  of  Appeals, 

In  December  1937  the  Council,  pursuant  to  statute,  adopted  a 
resolution  creating  the  Wheeling  Housing  Authority  whose  members  were 
subsequently  appointed  by  the  xfeyor.  In  December  1938  the  Council 
adopted  an  ordinance  recognizing  the  tax  exempt  character  of  the  Au¬ 
thority,  agreeing  to  furnish  the  usual  municipal  services  to  the  Au¬ 
thority,  and  approving  a  contract  urd  its  execution  with  the  Authority 
for  the  construction  of  housing  in  the  City, 

In  February  1939  a  proposed  ordinance,  repealing  the  ordinance 
of  December  1938,  was  presented  to  the  Council  by  petition  signed  by 
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more  than  1,000  electors,  praying  that  the  Council  adopt  the  proposed  re¬ 
peal  ordinance  or  submit  it  to  a  vote  of  the  people.  The  Council  re¬ 
fused  either  to  adopt  or  submit  pursuant  to  a  section'  of  the  City  Charter 
providing:  "Any  proposed  ordinance  may  be  submitted  to  the  council  by 

petition,  signed  by  one  thousand  electors  of  the  oity",  and  providing  the 
procedure  to  be  followed  in  such  case. 

The  ruling  of  the  circuit  court  holding  that  the  repeal  ordi¬ 
nance  should  be  submitted  to  a  vote  of  the  people  was  affirmed. 

After  pointing  out  that  the  question  whether  an  authority 
should  exist  in  the  City  was  one  of  broad  public  policy  upon  -which  the 
voters  ought  to  have  a  right  to  speak  if  the  ordinance  permits  the  same, 
the  court^said:  "Without  determining  whether  Section  11  ^/the  charter 
provision/  was"  intended  to  cover  legislative  action  of  the  council  rather 
than  its  administrative  functions,  we  are  of  the  opinion  that  the  resolu¬ 
tion  and  ordinance  under  which  the  housing  authority  of  the  City  of  Wheel¬ 
ing  proposes  to  act,  are  legislative  in  their  character  rather  than  ad¬ 
ministrative  .  .  . 

"...  We  are  not  passing  upon  wh&t  would  be  the  effect  of  the 
repeal  of  the  ordinance  of  December  27,  1938  ...” 

(NOTE:  The  proposed  repeal  ordinance  ms  rejected  by  popular  vote.) 


COVENANTS 

(Bast endorf  v.  Arndt,  Mich,  ,  287  N'.W,  579) 

Where  restrictions  are  ambiguous,  uncertainties  are  re¬ 
solved  in  favor  of  the  free  use  cf  property*  ’  Restric¬ 
tions,  like  other  legal  language,  should  be  interpreted 
to  preserve,  if  possible,  the  intention  of  '.he  restric¬ 
tor  as  ascertained  from  the  enti "e  instrument. 


"The  question  herein  presented  is  whether  the  erection  by  de¬ 
fendant  of  a  building  in  Windmill  Fointe  Subdivision,  Detroit,  to  bo 
used  for  a  school  of  dance  and  drama,  is  a  violation  of  a  restriction, 
the  pertinent  part  of  which  is  as  follows:  ’On  all  lots  fronting  on 
Alter  road  ...  no  building  shall  be  erected  on  any  lots,  except  a 
single  house,  a  double  house,  or  a  duplex  flat  ,  .  ,  Schools  and  churches 
or  other  public  buildings  may  be  constructed  on  lots  number  133  to  174, 
both  inclusive,  in  which  case  the  restrictions  in  this  paragraph  do  not 
apply," 

Defendant  has  been  giving  instruction  in  dancing  and  dramatic 
art  in  the  basement  of  her  present  home  a  short  distance  from  the  proper- 
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ty  involved  in  this  suit*  She  proposes  to  erect  a  building  nn  lots  num¬ 
bered  159  and  160,  facing  Alter  Road,  which  is  to  resemble  a  residence 
in  appearance  but  which  will  be  used  only  incidentally  for  residence  pur¬ 
poses  and  primarily  for  the  operation  of  the  school*  Defendant’s  present 
activities  are  not  now  objectionable  nor  is  it  claimed  that,  the  use  of 
the  proposed  building  for  school  purposes  would  be  "objectionable  in  and 
of  itself".  Plaintiffs,  who  are  neighboring  lot-owners,  contend  that  the 
operation  of  a  private  school  for  profit  is  not  comprehended  within  the 
exception,  "schools  and  churohes  or  other  public  buildings",  and  would  be 
a  plain  violation  of  the  restriction-. 

Defendant  was  permitted  to  go  ahead  with  construction  of  the 
building  and  plaintiffs  appealed*  In  affirming  the  decision  of  the  lower 
court  the  Supreme  Court  said:  "There  is  no  serious  question  that,  de¬ 
fendant  is  conducting  a  ’school’*  The  word  is  a  generic  one,  and  where 
not  affected  by  its  context,  means  little  more  than  an  institution  with 
educational  purposes  or  activities.  Although  defendant  is  teaching  for 
profit,  she  is  engaged  in  the  promotion  of  a  particular  branch  of  knowl¬ 
edge.  .  .  .  Plaintiffs  contend,  rather,  that  in  the  phrase  ’schools  and 
churches  or  other  public  buildings',  ’schools’  must  be  read  as  modified 
by  ’public’,  thus  excluding  from  th«  exception  to  the  restriction  insti¬ 
tutions  which  are  concededly  private  in  nature*  It  is  sufficient  to  say 
that  this  construction  of  the  language  is  not  inescapable*  There  is 
room  for  doubt  ...  It  is  not  unreasonable  to  interpret  ’other  public 
buildings'  as  constituting  a  distinct  and  third  class  of  enumerated 
structures  rather  than  as  a  descriptive  limitation  on  ’schools  and 
churches'*  "Where  restrictions  are  ambiguous,  it  is  axiomatic  that  un¬ 
certainties  are  resolved  in  favor  of  the  free  use  of  property*  Kelly 
v.  Carpenter,  245  Mich*  406,  222  N.W*  714j  Phillips  v.  Lawler,  259 
Mi  oh*  567,  244  N.W*  165, 

"In  so  holding,  we  do  not  lose  sight  of  the.  recognized  prin¬ 
ciple  that  restrictions,  like  other  legal  language,  should  be  inter¬ 
preted  to  preserve,  if  possible,  the  intention  of  the  restrictor  as  as¬ 
certained  from  the  entire  instrument.  Examination  of  the  restrictions 
and  the  nature  of  the  subdivision  itself  does  not  indicate  with  any 
reasonable  certainty,  however,  bhat  prohibition  of  a  school,  such  as  de¬ 
fendant  proposes  to  conduct,  was  ever  contemplated  ...  If  the  plot¬ 
ters  intended  to  distinguish  between  public  and  private  schools  or 
instruction  conducted  with  and  without  direct  profit  to  the  instructor, 
that  intention  should  have  been  manifest  in  terms  admitting  no  contrary 
inferences , " 
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COVENANTS  -  ACQUIESCENCE  IN  VIOLATION 

XMichiana  Shores  Estates,  Inc*  et  al  v.  Robbins,  et  al* 

_ Mich. _ ,  287  N.W.  547) 

The  erection  of  a  dwelling  house  for  two  or  more  families  is 
a  violation  of  the  language  of  deeds,  limiting1 structures  to 
one  residence  only,  and  that  prohibition  bars  the  occupancy 
of  a  house  by  more  than  one  family.  Mere  tolerance  of  unlaw¬ 
ful  use  of  a  building  in  violation  of  building  restrictions 
is  not  ordinarily  a  sufficient  basis  for  estoppel. 


Plaintiff  sought  to  enforce  certain  restrictions  on  lots  lo¬ 
cated  in  a  subdivision  known  as  Michiana  Shores.  The  two  lots  are  situ¬ 
ated  near  the  Michigan- Indiana  border  in  a  subdivision  which  was 
designed  for  high-grade  summer  homes.  The  deeds  to  both  lots  contained 
restrictive  covenants,  including  the  following:  "One  residence  only 
shall  be  erected  on  each  lot,"  The  trial  court  found  a  violation  of  the 
restriction  and  enjoined  further  occupancy  of  the  two  houses  on  the  re¬ 
spective  lots  by  more  than  one  family. 

Defendants  on  this  appeal  concede  the  .fact  that  the  erection 
of  a  dwelling  house  for  two  or  more  families' must  be  held  a  violation 
of  the  language  of  the  deeds  limiting  structures  to  "one  residence 
only".  Also  that  the  erection  of  the  building  bars  its  occupancy  and 
use  by  more  than  one  family.  It  is  admitted  that  two  or  more  families 
have  occupied  the  dwelling  and  the  chief  issue  presented  is  whether  the 
restriction  is  still  in  force  and  effect,  or  whether  the  plaintiff  is 
estopped  by  acquiescence  from  challenging  the  violations. 

From  the  facts  of  the  case  it  appears  that  a  pink  stucco 
dwelling  house  was  begun  on  the  property  under  the  supervision  of  one 
of  the  defendants.  "It  was  two  stories  in  height,  attractive  in  ap¬ 
pearance,  and  in  every  way  appeared  from  the  exterior  as  if  designed 
for  use  by  a  single  family.  As  to  the  interior,  the  evidence  is  some¬ 
what  conflicting  whether  it  was  apparent  on  casual  inspection  that  .the 
electrical  wiring,  plumbing,  kitchen  and  bathroom  facilities,  etc.,  had 
been  designed  to  enable  more  than  one  family  to  occupy  the  house. 
Zeplovitz  testified  that  from  the  beginning  the  house  was  designed  for 
double  occupancy  and  that  separate  plumbing,  kitchens  and  bathrooms 
were  constructed  according  to  the  original  plan,  nothing  being  changed 
after  completion  ..." 

The  President  of  the  plaintiff  company,  until  his  death,  had 
visited  the  house  while  under  construct  ion.  He  had  not  visited  the 
house,  however,  from  the  time  the  first  floor  was  commenced  until  after 
its  completion. 
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The  court  said  that  "No  circumstance  or  mitigating  factor  is 
disclosed  which  makes  the  action  of  defendants  in  erecting  the  dwelling 
anything  more  than  a  bald  defiance  of  the  restriction.  As  we  said  in 
Burns  v.  Terzian,  233  Mich.  627,  207  N.W.  913,  914:  ’Having  knowingly 
violated  the  restrictions  without  any  reason  to  suppose  that  the  plain¬ 
tiffs  .were  consenting  thereto,  they  /defendants/  cannot  noiv  equitably 
complain  that  they  were  allowed  to  progress  so  far  with  the  construction 
before  being  enjoined.  McNair  v.  Raymond,  215  Mich.  632,  184  N,W»  412’." 

The  evidence  is  very  strong  that  the  house  ’//as  originally  de¬ 
signed  for  one  family.  There  was  only  one  electric  meter  installed  and 
the  dumbing  installed  was  for  only  one  family  although  the  pipes  were 
extended  to  the  second  floor  and  then  plastered  over.  However,  for  about 
a  period  of  four  years  alterations  were  made  to  eqj.  ip.  the  house  for  oc¬ 
cupancy  by  more  persons.  A  door  and  two  windows  were  the  first  outward 
indication  that  the  house  was  being  changed.  During  most  of  the  entire 
period  that  the  house  was  occupied  it  was  used  by  two  or  more  families. 

Defendant's  claim  of  acquiescence  is  predicated  chiefly  upon 
the  admission  of  Mr.  Mathias,  who  became  plaintiff's  president  in  1937, 
that  both  he  and  the  former  president  knew  of  the  violation  of  the  re¬ 
striction,  As  to  this  the  court  said:  "As  the  trial  court  pointed  out 
in  his  opinion,  mere  tolerance  of  unlawful  use  of  a  building  is  not  nor¬ 
mally  a  sufficient  basis  for  estoppel,"  The  court  went  on  to  say  that 
"  •  •  •  There  is  positive  evidence,  moreover,  that  defendants  were 
warned  of  their  violation  and  threatened  with  legal  action  as  early  as 
1935,  They  themselves  admit  such  discussions  took  place  in  1936,  The 
circuit  judge  found  that  defendants  had  not  sustained  the  burden  of 
proving  affirmatively  that  plaintiff  or  its  agents  had  knowledge  of  the 
violation  at  such  a  date  that  failure  to  begin  suit  immediately  pre¬ 
cluded  enforcement  of  the  right.  With  that  conclusion  we  agree.  The 
fact  that  plaintiff  adopted  a  conciliatory  attitude  and  resorted  to  the 
courts  only  as  a  last  resort  was  rather  to  appellants'  advantage  than 
to  their  prejudice.  The  injunction  is  here  sought  to  enforce  a  'strict 
legal  right’  derived  from  the  language  of  the  deeds,  and  'mere  delay 
and  acquiescence'  will  not  defeat  the  right  itself  where  there  is 
nothing  to  show  detrimental  change  of  position  by  reason  of  the  delay, 
Longtonv.  Stedman,  182  Mich.  405,  415,  148  N.W,  738.  Where  defendants 
conceal  their  violation  of  a  restriction,  they  must  not  be  surprised 
that  their  violation  is  not  immediately  dis cove-red.  And,  when,  by  their 
own  promises,  denials  and  excuses  they  seek  to  avoid  a  determination  of 
the  problem  they  themselves  have  created,  they  have  no  cause  to  complain 
that  too  much  time  has  elapsed  since  the  discovery  of  the  violation. 
Appellants '  conduct  neither  recommends  itself  to  the  conscience  *of  the 
court  nor  provides  any  reasonable  basis  for  invoking  principles  of  ac¬ 
quiescence  and  estoppel.  The  easily  distinguishable  cases  cited  by 


CHC  5057 


No  •  64 


SING 


LHGAI  DIGEST 


November  1939 


11 


appellants  do  not  point  in  a  different  direction*  It  should  be  noted 
that  acquiescence  by  conduct  to  the  erection  or  long  use  of  building  for 
nonresidential  purposes  on  property  which  has  been  restricted  to  resi¬ 
dential  use,  is  not  analogous  to  reasonable  delay  in  objecting  to  the 
occupancy  of  a  single  dwelling  by  two  or  more  families  in. violation  of  a 
restriction.  The  law  is  not  unmindful  of  such  distinguishing  factors  as 
the  difficulty  and  likelihood  of  discovering  the  violation,  the 
questionable  permanency  of  the  violation,  the  resulting  degree  of  injury 
to  surrounding  property  values,  and  the  like.” 


COVENANTS  -  RESCISSION  OF  SALE 

( Carrie  M.  Morris,  et  al  v.  HOLC,  District  Court,  Cameron 
County,  Texas.) 

In  suit  against  HOLC  by  purchaser  to  rescind  sale  of  real¬ 
ty  for  alleged  misrepresentations  in  negotiations  leading 
to  sale,  upon  finding  of  jury  that  no  misrepresentations 
had  been  made,  the  sale  was  affirmed  and  judgment  rendered 
in  favor  of  HOLC  on  note  For  balance  of  purchase  price, 
and  ordering  foreclosure  oF  deed  of  trust  securing  the 
note. 


HOLC  sold  a  house  and  lot  in  San  Benito,  Texas,  to  Mrs.  Carrie 
M.  Morris  for  C 3,750,  of  which  '."562.50  was  paid  in  cash  and  the  balance, 

A 


secured  by  deed  of  trust  on  the 


Morris  instituted  suit  against 


$3,187.50  was  represented  by  a  note 
property.  Shortly  after  the  sale,  Mrs. 

HOLC  to  rescind  the  sale  and  to  recover  the  $562.50  and  $2,445,00  damages. 
Her  contention  was  that  the  approved  broker  and  the  contract  broker-  who 
represented  HOLC  in  negotiating  and  effecting  the  sale  had  misrepresented 
to  her  that  there  were  no  restrictions  preventing  the  use  of  the  property 
for  the  conduct  of  a  funeral  parlor  therein  when  in  fact  there  were  such 
restrictions,  HOLC  filed  an  answer  denying  that  any  such  representations 
had  been  made  to  Mrs.  Morris,  and  a  cross-bill  seeking  a  judgment  on  the 
$3,187*50  note  and  foreclosure  of  the  deed  of  trust  securing  the  same. 


At  the  trial,  the  jury  having  found  that  neither  the  approved 
broker  nor  the  contract  broker  had  represented  to  Mrs,  Morris  that  there 
were  no  restrictions  against  the  use  of  the  property  as  a  funeral  parlor, 
the  court  dismissed  Mrs.  Morris’  suit  at  her  cost  and.  entered  judgment 
in  favor  of  HOLC  on  the  $3,187.50  note  and  ordered  a  foreclosure  cf  the 
deed  of  trust  securing  the  same. 
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REFORMATION  OF  DEEDS 

"(HOLC  v.  The  Bank  of  Arizona,  Supremo  Court  of  Arizona. 

Case  decided  in  October  1939) 

In  suit  to  require  exchange  of  deeds  to  correct  a  mutual 
mistake,  the  court  has  the  power  to  require  the  plaintiff 
to  do  justice,  even  to  the  extent  of  conveying  additional 
land. 

The  Bank  of  Arizona  sued  HCLC  to  require  it  to  convey  Lot  33 
to  the  bank  in  exchange  for  Lot  37  on  the  ground  that  when  the  bank  con¬ 
veyed  Lot  37  to  Alatorre  who  mortgaged  it  to  HOLC,  which  mortgage  HOLC 
foreclosed  and  at  the  foreclosure  sale  bid  in  the  property,  it  was  the 
intention  of  the  bank,  Alatorre  and  HOLC  that  Lot  33,  instead  of  Lot  37, 
should  be  conveyed  and  mortgaged.  The  bank  carried  the  burden  of  prov¬ 
ing  the  mutual  mistake  of  all  three  parties,  but  a  question  grew  out  of 
the  fact  that  the  house  on  Lot  33  extended  over  six  feet  onto  Lot  34 
which  was  also  owned  by  the  bank.  In  passing  upon  this  question  the 
Supreme  Court  of  Arizona  said: 

"The  decree  is  that  the  bank  convey  to  appellant  Lot  33  and  the 
southerly  six  feet  of  Lot  34  along  the  side  of  and  adjoining  said  Lot  33, 
It  is  contended  by  appellant  that  the  court  had  no  jurisdiction  to  enter 
such  decree  for  the  reason  that  the  six  feet  of  Lot  34  was  not  an  issue 
of  the  pleadings.  The  evidence  shows  that  t he  Alatorre  home  extends  over 
six  feet  onto  Lot  34,  It  also  shows  that  it  was  the  intention  of  the  par¬ 
ties  to  save  to  Alatorre  his  home  place  and  that  to  do  that  it  was  neces¬ 
sary  to  pass  to  him  the  title  to  such  six  feet.  The  appellee,  at  the 
opening  of  the  trial,  orally  enlarged  its  tender  of  deed  to  include  such 
six  feet  so  that  the  grantee  v/ould  have  ’full  and  complete  title  to  the 
ground  and  premises  of  the  Alatorre  home’.  The  court  certainly  had  the 
right  to  require  appellee  to  do  justice  as  a  condition  to  any  relief 
granted  it,  and  when  it  was  discovered  that  the  Alatorre  home  covered 
not  only  Lot  33  but  extended  over  onto  Lot  34,  the  Court  had  the  power, 
and  it  was  its  duty,  to  require  the  bank  to  convey  such  portion  of  Lot 
34  to  the  successor  of  Alatorre," 


EMINENT  DOMAIN 

TlT  re  Parks ide  Housing  Project:  City  of  Detroit  v,  Van- 

denbroker,  et  al  _ Mich, _ ,  287  N, A,  571) 

In  condemnation  proceedings  under  provisions  of  city  char¬ 
ter,  practice  respecting  admission  of  testimony  should  be 
as  simple  as  a  due  regard  to  substantial  justice  would  per¬ 
mit.  Large  discretion  is  left  to  jury  or  to  rulings  of  at- 
t e nd ing  of f icorT~ 
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This  suit  involved  a  Condemnation  proceeding  for  the  purpose 
of  establishing  the  necessity  for  use  of,  and  compensation  to  be  paid 
for,  land  sought  by  the  City  of  Detroit  for  a  housing  project.  From  a 
verdict  of  the  jury  and  judgment  thereon,  the  landowners  appealed,  al¬ 
leging  that  the  court  erred  in  refusing  to  admit  into  evidence  a  so- 
called  option  between  the  Detroit  Housing  Commission  and  the  owners  «f 
the  land,  and  that  a  fair  trial  had  been  denied  because  of  prejudicial 
comments  and  conduct  of  the  trial  judge. 

In  remanding  the  case  for  a  new  trial  the  Supreme  Court  held 
that  there  had  been  prejudicial  error  on  the  part  of  the  trial  judge, 
and: 

1*  "Where  options  to  purchase,  obtained  by  the  Commission 
which  had  no  author it  '  to  bind  the  city  and  which  the  city  had  rejected, 
were  based  upon  the  aggregate  value  of  several  distinct  parcels  of  land 
as  a  unit,  exclusion  of  such  options  offered  as  evidence  of  value  was 
not  error  when  the  parties  had  agreed  to  the  value  of  each  parcel  taken 
separately  as  the  criterion  of  value, 

2,  In  condemnation  proceedings  under  provisions  of  the  city 
charter  the  judge  attends  the  jury,  decides  questions  of  law  and  ad¬ 
ministers  oaths  to  witnesses,  but  his  functions  must,  at  most,  be  ad¬ 
visory, 

3,  In  such  proceedings,  under  the  city  charter,  the  jury, 
according  to  the  principles  of  common  law,  is  a  judge  of  law  and  fact 
and  its  conclusion  is  not  limited  to  testimony  at  the  trial. 

The  court  concluded  its  opinion  with  this  statement":  "In 
such  a  proceeding  for  the  condemnation  of  land  for  a  broad  public  pur¬ 
pose  in  the  interest  of  the  general  welfare  of  the  community,  it  is 
regrettable  that  this  case  must  be  sent  back  for  retrial  with  the  at¬ 
tendant  delay  resulting  therefrom.  But  it  wouUd  be  more  regrettable 
if  citizens  were  denied  a  fair  trial  and  an  adjudication  of  their 
rights,  thereby  suffering  property  losses  through  prejudice  and  dis¬ 
paragement  in  our  courts," 


LANDLORD  AND  TENANT 
(Ba  r  sky  v .  L  it  win  , 


-  HOUSING  OCCUPANCY  PERMITS 
Mich,  ,  287  N,W7"3397 


Where  tenant  refused  to  pay  rent  because  landlord  failed 
to  procure  an  occupancy  permit  required  by  the  housing 
law,  tenant's  use  and  occupation  whether  under  lease  for 
stated  period  or  not  was  void  a'b  initio  and  he  could  not 
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make  defense  of  partial  eviction  in  justification  of  his  re- 
maining  in  possession, ~  ~~~ 

Defendant  rented  an  apartment  in  a  building,  and  after  paying 
rent  for  a  time  refused  to  make  further  payments  and,  upon  notice  to 
quit,  continued  in  possession,  claiming  that  failure  of  plaintiff  to 
procure  an  occupancy  permit,  required  by. the  so-called  housing  law.  Comp. 
Laws,  1929,  Sections  2487,  2588,  Stat,  Ann.  Sections  5.2871  and  5.2872, 
rendered  him  immune  from  dispo sses sory  procedure. 

The  plaintiff  brought  a  summary  proceeding  before  a  circuit 
court  commissioner  to  evict  defendant.  The  defendant  invoked  the  above 
statute  and 'also  claimed  that  failure  of  plaintiff  to  furnish  heat  and 
dishes  and  to  keep  the  premises  free  from  vermin  constituted  a  partial 
eviction.  The  commissioner  so  held  and  dismissed  the  case. 

Plaintiff  appealed  tc  the  circuit  court  "and  the  judge  held 
that,  if  the  housing  act  provisions  permitted  defendant  to  occupy  the 
apartment  without  payment  of  rent,  by  rendering  him  immune  from  dis¬ 
po  ssessory  procedure,  it  was  unconstitutional  and  the  failure,  if  any, 
of  the  plaintiff  to  furnish  heat  and  dishes  and  to  exterminate  vermin 
did  not  constitute  an  eviction,  available  as  a  ground  for  remaining  in 
possession  and  so  directed  the  commissioner."  Defendant  appealed. 

In  holding  that  the  language  of  section  2588  of  the  statute 
did  not  bar  an  eviction  the  court  said:  "The  language  of  ‘ sec.  2588, 
unless  reframed  or  words  added  thereto,  does  not  bar  the  eviction  of 
defendant.  As  enacted  it  relates  to  actions  to  recover  payment  for 
use  and  occupation.  The  provision  that:  'during  such  unlawful  occu¬ 
pation  no  rent  shall  be  recoverable  by  the  owner  or  lessee  of  such 
premises  for  said  period,  and  no  action  or  special  proceedings  shall  be 
maintained  therefor  or  payment  of  such  for  possession  of  said  premises 
fogr  non  rent,'  relates  to  actions  to  collect  rent  for  use  and  occupation 
forbidden  by  law.  This  is  not  such  an  action  or  proceeding  and  it  would 
be  absurd  to  hold,  in  the  face  of  the  concluding  provision  of  the  same 
section,  reading:  ’and  said  premises  shall  be  deemed  unfit  for  human 
habitation  and  the  health  officer  may  cause  them  to  be  vacated  accord¬ 
ingly’  ,  that  the  landlord  is  barred  from  obtaining  the  possession  inci¬ 
dent  tp  his  title  and  must  leave  ^he  tenant  in  possession  while  he,  the 
landlord,  incurs  added  penalty  or  possible  imprisonment  for  each  day 
the  tenant  remains,  as  provided  in  the  next  section.  Comp.  Laws  1929, 
Sec,  2589,  Stat,  Ann,  Sec,  5,2873, 

"Unless  and  until  the  statute  expresses  in  clear  and  unmis¬ 
takable  language  that,  in  an  Instance  like  the  case  at  bar,  the  tenant 
is  immune  from  dispossessory  procedure,  authorized  by  other  statutes, 
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when  brought  by  the  landlord,  we  have  no  occasion  to  pass  on  the  validi¬ 
ty  thereof.  In  considering  the  case  we  pass  no  opinion  on  the  validity 
of  the  act,  holding  that  it  does  not  support  the  contention  of  defend¬ 
ant  .  " 

The  court  further  held  that  there  was  no  partial  eviction  as 
stated  by  the  defendant  because  "the  tenant's  use  and  occupation,  whether 
under  lease  for  a  stated  period  or  not,  ms  void,  ab  initio,  under  the 
statute  and  he  cannot  make  the  defense  of  partial  eviction  in  justifica¬ 
tion  of  his  remaining  in  possession." 


LANDLORD _AKD  TENANT  -  RELATIONSHIP  UPON  FORECLOSURE 
"(Jones,  et  al  v.  HOLC,  Supreme  Court  of  Georgia,  4  S.E.  (2) 

146.) 

Dispossessory  proceeding.  Tenant  cannot  dispute  landlord ’ s 

title,  nor  inject  issues  not  germane  to  that,  involved  in _ 

the  proceeding. 

HOLC,  after  foreclosing  and  becoming  owner  of  the  property  in¬ 
volved,  sued  out  a  dispossessory  warrant  against  its  tenant,  Mary  Jones, 
because  of  her  failure  to  pay  rent.  Her  sister,  Emma  Jones,  as  her  next 
friend,  and  as  next  friend  of  her  mother,  Mrs.  C.  A,  Jones,  filed  a 
counter-affidavit  setting  up  that  Mary  Jones  and  Mrs,  C.  A.  Jones  were 
of  unsound  mind  and  that  Mrs.  C,  A,  Jones  was  of  unsound  mind  at  the 
time  she  had  executed  the  deed  of  trust  to  HOLC  which  it  had  foreclosed. 
She  sought  not  only  to  defeat  the  dispossessory  proceeding  but  to  have 
Mrs.  C,  A.  Jones  made  a  party  to  the  proceeding  and  to  have  the  fore¬ 
closure  cancelled  and  the  titled  declared  in  Mrs.  C.  A.  Jones,  Pending 
the  suit  Mrs,  C.  A,  Jones  died  and  by  amendment  her  heirs  at  law  were 

V  , 

sought  to  be  made  parties  in  her  stead,  HOLC,  by  demurrer  and  motion  to 
strike,  raised  the  question  that  the  counter-affidavit  set  forth  no 
cause  of  action  and  no  equity,  that  Mary  Jones  had  a  full  and  complete 
remedy  at  law  prescribed  by  statute,  that  there  ms  a  misjoinder  of  par¬ 
ties  and  of  defenses,  that  Mary  Jones  could  not  dispute  her  landlord’s 
title,  and  that  no  statutory  bond  had  been  given  as  required  by  law. 

The  court  sustained  the  demurrer  and  motion  and  on  appeal  the  Supreme 
Court  of  Georgia  held: 

"Whatever  may  have  been  the  rights  of  Mrs.  C.  A,  Jones  and 
her  heirs  in  an  equitable  proceeding  brought  for  the  purpose  of  remov- 
'  ing  the  clouds  on  her  alleged  title  by  canceling  the  security  deed 
made  by  her  and  the  deed  executed  in  pursuance  of  the  power  of  sale 
contained  therein,  so  far  as  this  proceeding  is  concerned  it  is  a 
statutory  dispossessory  warrant  by  one  claiming  title  and  against  its 
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tenant,  Mary  Jones.  This  being  true,  in  order  for  the  tenant  to  stay  the 
proceeding,  she  would  have  to  show  that  the  relation  of  landlord  and 
tenant  between  her  and  the  plaintiff  did  not  exist,  or  that  the  rent 
claimed  by  the  landlord  was  not  due  and  owin6,  or  that  his  lease  or  term 
of  rental  had  not  expired.  Code,  Sec.  61-303.  This  the  counter¬ 
affidavit  does  not  do,  but  seeks  to  dispute  the  title  of  the  landlord, 
which  she  as  tenant  is  not  permitted  to  do.  Code,  Sec.  61-107.  The  pro¬ 
ceeding  being  statutory,  the  defendant  cannot,  by  counter-affidavit  or 
equitable  pleading  or  amendment,  inject  an  issue  which  is  not  germane  to 
that  involved  in  the  proceeding*  Patrick  v.  Cobb,  122  Ga.  80,  81,  49  S. 
E,  806$  Hayes  v.  Hayes,  137  Ga.  362,  365,  73  S.E.  659.  Nor  in  her  at¬ 
tempt  to  deny  the  claim  by  denying  her  landlord’s  title  does  she  give  the 
bond  required  by  the  statute.  This  requirement  being  jurisdictional,  its 
omission  would  invalidate  any  defense  which  she  in  fact  might  otherwise 
have  been  entitled  to  interpose.  Hall  v.  Holmes,  42  Ga.  179,  182,  Cherry 
v.  Ware,  63  Ga.  289  (l);  Carlton  v.  Hibernia  Savings  Building  &  Loan  As¬ 
sociation,  185  Ga,  425  (2),  195  S.E.  764,  and  cit .  Accordingly,  the 
court  did  not  err  in  dismissing  on  demurrer  the  counter-affidavit  to¬ 
gether  with  the  intervention,  filed  not  as  an  independent  equitable  pro¬ 
ceeding,  but  embodied  in  one  pleading  as  a  part  of  the  defense  set  up  by 
the  count er-affidavit . n 


LIENS 

(HOLC  v,  V,  B.  Netterville,  et  al.  Supreme  Court  of  Texas, 

Commission  of  Appeals,  Section  A.  October  1939) 

Effect  of  possession  of  realty  by  claimant  of  equitable  ti- 
tle  held  nullified  by  acts  of  record,  showing  ownership  in 
another. 

On  October  10,  1925,  Edwards  conveyed  to  0*  B,  Netterville  land 
fronting  332  feet  on  Pine  Boulevard.  The  deed  recited  a  cash  payment  by 
0.  B,  Netterville  of  $80,  and  the  execution  by  him  of  a  note  for  $320, 
payable  in  monthly  installments  of  $8,00  each.  This  deed  was  recorded 
October  15,  1925,  Shortly  thereafter,  V.  B.  Netterville,  father  of  0. 

B,  Netterville,  built  a  house  on  the  land  and  thereafter  lived  in  it 
with  his  wife,  occupying  it  as  his  home. 

V.  B,  Netterville  then  built  another  house  on  the  land,  this 
one  for  0,  B.  Netterville,  who  lived  in  it  with  his  wife*  For  building 
the  second  house,  0,  B.  Netterville  executed  a  note  for  $1,580  to  V,  B. 
Netterville,  This  note  was  payable  in  monthly  installments  of  $24  each 
and  included  a  balance  of  $282,36  of  the  original  purchase  money  note. 

On  April  19,  1926,  V.  B,  Netterville  assigned  the  note  to  the  Carter 
Lumber  Company  which  had  furnished  the  lumber  and  materials  for  the 
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second  house.  The  note  was  secured  by  a  mechanic’s,  materialman's  and 
contractor’s  lien  on  all  the  land  and  V.  B.  Netterville  also  assigned 
this  lien  to  the  Carter  Lumber  Company,  This  note  was  paid  in  full  and 
on  November  28,  1932,  the  Carter  Lumber  Company  released  the  lien. 

In  December  192$  at  the  request  of  V,  B,  Netterville,  0,  B, 
Netterville  conveyed  to  C,  K,  Netterville  (son  of  V,  B,  and  brother  of 
0,  B.)  about  half  of  the  land,  including  the  land  upon  which  stood  the 
first  house  that  was  buili^  i,e.,  the  one  occupied  by  V,  B.  Netterville 
and  wife,  but  not  including  the  land  upon  which  stood  the  0,  B,  Netter¬ 
ville  home.  This  deed  was  recorded  December  29,  1929,  V,  B,  Netter¬ 
ville  constructed  a  house  for  C,  K,  Netterville  on  this  land,  purchasing 
lumber  and  materials  for  the  purpose  from  the  Carter  Lumber  Company,  To 
pay  for  the  construction  of  the  house,  C,  K,  Netterville  executed  to  V. 
B,  Netterville  his  rote,  secured  by  a  mechanic’s,  materialman's  and  con¬ 
tractor's  lien,  for  $1,860,  payable  in  monthly  installments  of  $24  each, 
and  B,  V,  Netterville  assigned  said  note  and  lien  to  the  Carter  Lumber 
Company,  To  better  s'ecure  the  note,  C,  K.  Netterville  executed  a  deed 
of  trust  lien  in  favor  of  the  Carter  Lumber  Company,  This  lien  covered 
the  land  upon  -which  stood  the  first  house  constructed  and  in  which  V, 

B,  Netterville  and  his  wife  lived  and  also  the  last  house  constructed 
and  into  which  C,  K.  Netterville  and  his  wife  moved  in  January  1930* 

C,  K,  Netterville  defaulted  in  the  monthly  payments  on  the 
$1,860  note  that  he  had  given  and  on  June  6,  1933,  the  trustee,  at  the 
request  of  the  Carter  Lumber  Company,  made  sale  of  the  land  covered  by 
the  deed  of  trust  lien  securing  the  same,  and  the  Lumber  Company  became 
the  purchaser*  This  sale  of  course  included  the  land  upon  which  stood 
both  the  house  occupied  by  V,  B,  Netterville  and  wife  and  the  house  oc¬ 
cupied  by  C«  K,  Netterville  and  wife,  although  both  families  continued 
to  reside  in  the  houses  after  the  sale. 

Upon  application  of  C,  K,  Netterville  and  wife,  HOLC  redeeuied 
or  recovered  the  land  from  the  Carter  Lumber  Company  which,  on  February 
1,  1934,  conveyed  it  to  C,  K,  Netterville  who  mortgaged  it  to  HOLC  to 
secure  the  loan.  Thereafter,  V.  B.  Netterville  and  wife  sued  C.  K,  Net¬ 
terville  and  wife  and  HCLC,  seeking  to  recover  that  part  of  the  land 
upon  which  stood  the  V,  B,  Netterville  house.  They  relied  upon  an 
equitable  title  and  claimed  that  when  the  land  was  originally  purchased 
by  0,  B,  Netterville  it  was  purchased  for  the  joint  benefit  of  0,  B, 
Netterville  and  V,  B.  Netterville  and  that  V,  B,  Netterville  paid  the 
$80  cash  payment  and  some  of  the  monthly  payments  on  the  note  executed 
by  0,  B.  Netterville  to  the  Carter  Lumber  Company  which  included  the 
original  purchase  money  note  executed  by  0,  B,  Netterville,  They  fur¬ 
ther  claimed  that  although  the  record  title  stood  in  the  names  of  C, 

3,  Netterville  and  C,  K,  Netterville,  j/-et  their  possession  and  residence 
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in  the  V.  B.  Netterville  house  was  sufficient  to  put  HOLC  upon • inquiry , 
which,  if  pursued,  would  have  disclosed  their  equitable  interest  arising 
by  virtue  of  payment  of  a  part  of  the  purchase  money. 

The  Supreme  Court  of  Texas,  in  holding  against  V.  B.  Netter¬ 
ville  and  wife  and  in  favor  of  HOLC,  said:  "Plaintiff  V.  B.  Netterville 
allowed  C.  K,  Netterville  to  place  a  lien  upon  the  land  in  which  he  now 
claims  an  interest.  This  was  not  only  done  with  his  knowledge  and  con¬ 
sent  but  with  his  active  participation,  in  that  he  again  took  the 
mechanic’s  materialman’s  and  contractor’s  lien  in  his  own  name  and  as¬ 
signed  it  to  the  Lumber  Co.,  thus  vouching  for  its  validity  and  genuine¬ 
ness,  He  then  stood  by  and  allowed  a  public  sale  to  be  made  of  all  the 
property  under  the  deed  of  trust.  Then  without  protest  he  allowed  the 
son  to  repurchase  the  land,  execute  vendor’s  lien  upon  same  to  secure 
payment  of  the  purchase  money,  and  knowingly  allowed  such  lien  to  pass 
into  the  hands  of  the  Home  Owners’  Loan  Corporation  unchallenged.  In 
light  of  these  acts,  on  the  facts  of  the  record,  plaintiffs  are  in  no 
position  to  say  that  defendants  should  not  have  beli'eved  and  relied  upon 
all  these  record  declarations,  but  should  have  made  inquiry  to  ascertain 
whether  or  not  they  (plaintiffs)  had  paid  some  of  the  original  purchase 
money  for  the  land  .  •  .  The  acts  of  V.  B.  Netterville,  as  disclosed  by 
the  record,  were  such  as  to  nullify  the  effect  of  possession  as  regards 
the  question  of  notice.  The  homestead  rested  solely  upon  an  equitable 
claim,  dependent  upon  a  resulting  trust.  The  claim  of  the  wife  -was  swept 
away  by  the  acts  of  the  husband." 


■MECHANIC’S  LIEN  -  ENFORCEMENT 

(Edward  C.  Nelson  v,  Pauline  Juron  and  HOLC,  Circuit  Court, 
Cook  County,  Illinois,  Decided  October  1939.) 

Failure  to  procure  permit  from  Commissioner  of  Buildings  of 
City  of  Chicago /""as  required  by  ordinance,  bars  right  to  en¬ 
force  mechanic’s  lien. 


In  a  suit  against  a  borrower-mortgagor  of  HOLC  and  HOLC  to 
foreclose  an  alleged  mechanic’s  lien,  the  answer  of  the  defendants  set 
up,  among  other  things,  that  plaintiff  had  done  the  work  without  a  per¬ 
mit  from  the  Commissioner  of  Buildings  of  the  City  of  Chicago  in  ac¬ 
cordance  with  an  ordinance  of  the  City  of  Chicago  which  provided  as  . 
follows: 

"Before  proceeding  with  the  erection,  enlargement,  alteration, 
repair  or  removal  of  any  building  or  structure  in  the  city,  a  permit  for 
such  erection,  enlargement,  alteration,  repair  or  removal  shall  first  be 
obtained  by  the  owner  or  his  agent  from  the  Commissioner  of  Buildings, 
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and  it  shall  be  unlawful  to  proceed  with  -the  erection,  enlargement,  al¬ 
teration,  repair  or  removal  of  any  building,  or  of  any  structural  part 
thereof  within  the  city,  unless  such  permit  shall  first  have  been  ob¬ 
tained  from  the  Commissioner  of  Buildings." 

Plaintiff  filed  no  replication  to  this  part  of  the  defendants* 
answer,  which  therefore  stood  admitted  under  the  Practice  Act  of  Illi¬ 
nois,  and  in  fact  stipulated  at  the  hearing  before  the  Master  that  no 
permit  had  been  issued  for  the  work. 

In  his  report,  which  was  confirmed  by  the  court,  the  Master 
found  and  ruled  as  follows:  "In  a  similar  situation  in  the  case  of  H, 
Bairstow,  et  al,  Appellees  v.  Northwestern  University,  et  al.  Appel¬ 
lants,  287  Ill*  App.  Ct .  Reps.  Page  424,  the  Court  held  that  no  recovery 
could  be  had  either  by  way  of  mechanic’s  lien  or  otherwise  where  con¬ 
struction  or  alteration  work  on  a  building  was  performed  without  secur¬ 
ing  a  permit  from  the  proper  authorities  in  accordance  with  a  City  Ordi¬ 
nance,  In  connection  with  the  above  matters,  I  therefore  find  as  follows 

"1,  The  plaintiff  by  failing  to  file  a  replication  to  the  new 
matters  set  up  in  defendants’  answer  admitted  the  same  for  all  purposes. 

"2.  The  performance  of  t^e  work  and  rendering  of  labor  and  ma¬ 
terials  as  described  in  plaintiff’s  complaint  without  a  permit  from  the 
Commissioner  of  Buildings  of  the  City  of  Chicago  as  required  by  City 
Ordinance  was  unlawful  and  bars  plaintiff’s  claim  herein." 


MORTGAGES  -  MORAIORIA 

(Chicory  v.  Industrial  Development  Co.,  Mich,  ,  287 
N.W.  337) 

"Where  purchaser,  who  defaulted  in  payment  for  realty,  ob¬ 
tained  moratorium  relief  and  stay  of  writ  of  restitution, 
but  did  not  appeal  from  judgment  of  ouster,  she  could  not, 
after  moratorium  delay  was  removed,  and  without  having 
paid  amount  due  vendor  or  without  having  redeemed  during 
moratorium,  immunity,  have  specific  performance  of  the 
land  contract. 

Plaintiff  purchased  a  lot  from  the  defendant  at  a  price  of 
$ 1,870  and  made  a  down  payment  of  $187  agreeing  to  pay  the  balance  in 
monthly  installments  of  •$18,70.  She  failed  to  make  the  payments  and 
on  June  28,  1933,  in  a  summary  proceeding  before  a  circuit  court  com¬ 
missioner,  judgment  of  ouster  wrns  entered  and  on  October  9,  1933,  writ 
of  restitution  issued.  No  appeal  was  taken  from  that  judgment  but  on 
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November  10,  1933,  plaintiff  joined  with  her  husband  in  asking  for  mora¬ 
torium  relief  and  obtained  stay  of  the  writ  of  restitution,  and  at  each 
legislative  extension  of  the  power  to  grant  such  relief  it  was  invoked 
and  granted  until  the  power  in  such  a  case  as  this  ended  on  November  1, 
1938*  This  left  the  judgment  of  ouster  fully  operative* 

The  plaintiff^  then  obtained  an  extension  of  two  weeks  in  which 
to  pay  the  amount  due.  No  payment  was  made  and  a  writ  of  restitution 
again  was  issued.  Plaint  if  .ft  then  filed  the  bill  herein  for  specific 
performance  of  the  land  contract,  recorded  a  lis  pendens  and,  seven  days 
later,  filed  an  amended  bill,  alleging  a  tender  of  $209.94  in  full  pay¬ 
ment  of  the  contract.  The  tender  was  found  insufficient  and  the  bill 
dismissed* 


The  court  in  holding  that  the  judgment  of  ouster  was  still  in 
full  force  and  denying  the  suit  for  specific  performance  said:  "The 
judgment  of  ouster,  entered  in  1933,  is  in  full  force  and,  now  the  mora¬ 
torium  delay  being  removed,  plaintiffs  are  bound  thereby  and  cannot, 
with  such  adjudication  standing  against  them,  have  specific  performance 
of  the  land  contract. 

"Failure  to  appeal  from  the  judgment  of  ouster  or  restore  the 
contract  by  payment  of  the  amount  adjudged  then  due,  as  provided  by 
statute,  followed  by  failure  to  redeem  while  enjoying  moratorium  immuni¬ 
ty  from  ouster  bars  suit  for  specific  performance*" 


MORTGAGES  -  FORECLOSURE  -  PROCEDURE 

ThO L C  v *  E 1 i z ab et h  C.  Hackenberg,  et  al.  Court  of  Appeals 
of  Cuyahoga  County,  Ohio.  Decided  in  October  1939) 

Time  of  advertisements  of  foreclosure  sales  in  Ohio, 

In  an  HOLC  foreclosure  suit  in  Ohio  in  which  HOLC  bid  in  the 
property  at  the  foreclosure  sale,  the  defendant  moved  to  withhold  con¬ 
firmation  of  the  sale  and  to  vacate  the  sale  because  36  days  had  not 
elapsed  between  the  first  publication  of  the  notice  of  sale  and  the  day 
of  the  sale,  although  there  had  been  five  weekly  publications  and  more 
than  30  days  had  elapsed  between  the  first  publication  and  the  day  of 
the  sale.  Secs*  11381  and  11682  of  the  Ohio  Code  are  as  follows: 

"11681.  Notice  of  time  and  place,-  Lands  and  tenements  taken 
in  execution  shall  not  be  sold  until  the  officer  causes  public  notice  to 
be  given  of  the  time  and  place  of  sale,  for  at  least  thirty  days  before 
the  day  of  sale,  by  advertisement  in  a  newspaper  printed  and  of  general 
circulation  in  the  county  .... 

"11682.  In  what  papers;  how  long*-  When  such  advertisement  is 
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made  in  a  newspaper  published  weekly,  it  shall  be  sufficient  to  insert  it 
in  fivo  consecutive  numbers.  If  there  is  both  a  daily  and  weekly  edition 
of  the  paper  selected  ...  it  will  be  sufficient  to  publish  the  adver¬ 
tisement  in  the  daily  once  a  week,  for  five  consecutive  weeks  before  the 
day  of  sale,  each  insertion  to  be  on  the  same  day  of  the  week," 

The  contention  of  the  defendant  that  36  days  had  to  elapse  was 
based  on  the  last  sentence  of  Section  11682  and  particularly  upon  the 
position  of  the  commas  after  the  words  "week”  andnsale".  Evidently  on 
the  authority  of  Hagerman  v,  Ohio  Bldg,  &  Savings  Association,  25  0.3. 
186,  and  Wilson  v.  Scott,  29  O.S,  636,  this  contention  of  the  defendant 
was  overruled  by  both  the  Court  of  Common  Pleas  and  the  Court  of  Appeals, 


MORTGAGES  -  FORECLOSURE  -  PROCEDURE  ' 

"(John  McConnell  and  Netta  McConnell  v.  HOLC  and  Grant  Rebold 
and  Katherine  Rebold  v.  HOLC,  Supreme  Court  of  Oklahoma,  De¬ 
cided  October  1939.) 

In  Oklahoma,  parties  cannot  by  one  appeal  upon  one  petition 
in  error  and  one  case-made,  have  two  or  more  separate  fore¬ 
closure  judgments  reviewed  by  the  Supreme  Court.  Such  at¬ 
tempted  appeal  will  be  dismissed  for  duplicity. 


On  October  28,  1938,  the  District  Court  of  Okmulgee  County, 
Oklahoma,  entered  judgment  for  HOLC  against  McConnell  and  ordered  fore¬ 
closure  on  certain  real  estate.  On  November  15,  1938,  motion  for  new 
trial  was  overruled.  On  November  10,  1938,  the  same  court  entered  judg¬ 
ment  for  HOLC  in  foreclosure  against  Rebold  on  a  separate  and  distinct 
tract  of  real  estate  having  no  connection  with  the  real  estate  involved 
in  the  foreclosure  against  McConnell.  No  order  overruling  motion  for 
new  trial  was  entered. 

McConnell  and  Rebold  sought  to  have  the  Supreme  Court  of  .Okla¬ 
homa  review  both  judgments  on  a  single  petition  in  error  and  on  only  one 
case-made.  HOLC  moved,  the  Supreme  Court  to  dismiss  the  appeal  because 
duplicitous.  In  sustaining  the  motion  of  HOLC,  the  Supreme  Court  said: 

"In  Harper  v.  Stump ff,  84  Okla,  187,  203  Pac.  194,  we  said: 
’Where  the  parties  have  undertaken,  by  one  appeal  upon  one  petition  in 
error  and  one  case-made,  to  reverse  two  or  more  judgments,  this  court 
will  dismiss  such  an  attempted  appeal  for  duplicity,’ 
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MORTGAGES  -  SECOND  TRUST  DEEDS  UNDER  HOLD 

(Woods'  v,  Kem  County  Mutual  Blddg,  &  Lo.an  Assoc,  et  al. 

District  Court  of  Appeal,  Fourth  District,  .California, 

93  P*  2d  837) 

A  building  and' loan  association’s  action,__  in  taking  a 
second  deed  of  trus"t  and  grant  deed  as  security  from 
mortgagor  for  balance  of  indebtedness,  after  it  had  ac¬ 
cepted  bonds  in  less  amount  than  mortgage  debt  from 
HOLC  in  full  settlement  of  association’s  claim  against 
■  mortgaged  property,  was  illegal  and  void*  The  fact 
that  mortgagor  took  part  in  the  transaction  did  not 
make "mo rt ga go r  in  pari  delicto,  so  as  to  preclude  can¬ 
cellation  of  second  trust  deed,  where  the  mortgagor  was 
allegedly  induced  to  take  part  in  the  transaction  by 
fraud  and  misrepresentation. 

The  plaintiff  in  this  case  sought  to  recover  a  judgment  cancel¬ 
ing  a  trust  deed,  for  the  return  of  two  stock  certificates,  and  for  the 
cancellation  of  a  grant  deed  upon  the  grounds  that  these  instruments  had 
been  obtained  by  the  defendants  without  consideration  and  in  violation 
of  the  HOLAct  of  1933.  A  demurrer  to  a  second  amended  complaint  wa s 
sustained  without  leave  to  amend  and  the  plaintiff  appealed  the  judgment 
thereafter  entered, -which  judgment  was  reversed  on  the  appeal. 

It  appears  that  the  appellant  executed  and  delivered  to  respon¬ 
dents  a  note  for  $3,000  secured  by  a  trust  deed  covering  certain  real 
property.  In  October  1933  she  applied  at  suggestion  of  respondents  to 
the  HOLC  for  a  loan  in  order,  to  pay  and  discharge  the  aforesaid  indebted¬ 
ness,  In  May  1934,  the  respondents,  by  written  agreement,  consented  to 
accept  the  sum  of  $2,334  in  HOLC  bonds  with  $25  in  cash  and  to  release 
their  claim.  However,  in  January  ,1934,  the  respondents  had  falsely  and 
fraudulently  stated  to  appellant  that  in  order  for  her  to  execute  and 
deliver  to  them  a  note  for  $500  secured  by  a  second  trust  deed  on  the 
same  property,  to  assign  and  transfer  to  respondents  two  described 
certificates  of  stock  of  the  face  value  of  $100  each,  and  to  deliver  a 
grant  deed  for  her  one-third  interest  in  certain  other  real  property. 

It  ms  explained  that  this  was  done  in  order  to  secure  the  .balance  of 
the  original  loan  and  that  the  said  grant  deed  would  be  recorded  upon 
her  failure  to  make  the  monthly  payments  upon  the.  $700  second  trust 
deed,  , 


The  appellant,  being  a  woman  of  little  business  experience,  re¬ 
lied  upon  the  above  statements  and  executed  the  above  mentioned  instru¬ 
ments,  In  January  1937,  she  learned  for  the  first  time  that  the  state¬ 
ments  made  to  her  by  respondents  were  false,  and  in  April  1937  she 
demanded  that  the  respondents  return  to  her  the  various  documents  and 
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evidence  of  title  she  had  delivered  to  them.  This  was  refused. 

It  might  be  said  here  that  respondents,  in  receiving  the  bonds 
from  the  HOLC  accepted  the  same  in  full  discharge  of  their  claim.  They 
contend  that  the  complaint  states  no  cause  of  action  since  it  states 
that  the  execution  of  the  trust  deed,  etc,,  was  obtained  by  fraud  where¬ 
as  it  appears  that  the  misrepresentations  complained  of  were  misrepre¬ 
sentations  of  law  and  not  of  fact  and  for  that  reason  no  damage  was  suf¬ 
fered  since  the  original  debt  was  not  increased.  They  also  argue  that 
it  ‘was  not  illegal  and  against  public  policy  and  that  the  HOLAct  did  not 
expressly  forbid  the  taking  of  second  liens  securing  the  difference  be¬ 
tween  the  face  value  of  the  bonds  to  be  accepted  under  the  terms  of  the 
act  and  the  balance  of  the  original  indebtedness,  and  that  no  regulation 
concerning  the  taking  of  such  a  second  lien  was  made  by  the  HOLC  until 
September  1934,  after  the  transactions  here  in  question,  at  which  time  a 
regulation  was  adopted  providing  that  no  loan  would  be  made  where  a 
separate  understanding  or  agreement  calling  for  any  payments  other  than 
those  required  by  the  Corporation  was  made  between  the  debtor  and  the 
original  creditor. 

In  holding  that  the  transaction  was  void  the  court  cited  the 
case  of  McAllister  v,  Drapeau,  Cal.  Sup.,  92  P,  (2d)  911,  915,  which 
involved  the  same  principle  as  this  case,  and  quoted  this  part  of  that 
opinion:  "’The  rules  and  regulations  contemplated  that  under  some  cir¬ 

cumstances  it  would  be  to  the  interest  of  the  home  owner  to  give  a 
second  mortgage  to  the  creditor  to  secure  a  part  of  the  refunded  debt, 
but  such  rules  and  regulations  provided  that  the  H.O.L, C.  would  not  re¬ 
fund  the  first  mortgage  if  the  creditor  demanded  a  second  unless  the  fi¬ 
nancial  ability  of.  the  debtor  and  the  financial  arrangements  were  such 
that  the  debtor  would  have  a  reasonable  opportunity  to  pay  off  both 
mortgages.  Obviously,  before  these  facts  could  be  ascertained,  a  full 
disclosure  of  the  amount  and  the  terms  of  the  proposed  second  lien 
would  have  to  be  made  to  the  H.O.L, C.  The  securing  of  a  second  lien  by 
the  creditor  without  such  disclosure  is  clearly  in  .violation  of  the  let¬ 
ter  and  spirit  of  the  statute  and  regulations.  This  is  demonstrated  not 
only  bv  the  terms  of  the  statute  and  the  regulations,  but’ also  by  the 
language  of  tho  agreement  abovo  quoted  that  all  creditors  were  required 
to  sign  wherein  the  creditor  represented  and  agreed  that  he  was  accept¬ 
ing  the  bonds  "in  full  settlement  of  the  claim  of  the  undersigned" • T " 

The  court  then  went  on  to  say:  "In  than  case  it  appeared 
that  the  HOLC  had  no  notice  or  knowledge  of  the  existence  of,  the.  second 
trust  deed  given  to  secure  the  balance  of.  the  original  debt  remaining 
after  the  acceptance  of  the  Home  Owners'  Loan  bonds.  The  court  held 
that  such  a  second  lien  to  secure  this  balance  was  not  permitted  under 
the.  act,  and  the  regulations  adopted,  unless  a  full  disclosure  of  the 
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amount  and  terms  thereof  was  made  to  the  HOLC,  in  order  to  enable  it  to 
determine  the  effect  of  such  a  second  lien  upon  the  Home  Owners’  loan. 

It  was  held  that  the  consent  agreement  signed  by  the  original  creditor, 
which  ms  practically  identical  with  the  one  attached  to  the  complaint 
in  this  case,  constituted  a  valid  release  and  an  accord  and  satisfac¬ 
tion  and  that  the  second  lien  which  was  taken  was  void  as  in  violation 
of  the  public  policy  expressed  in  the  act. 

"Under  the  authority  just  referred  to  it  must  be  held  that  the 
transaction  involved  in  the  instant  case  was  illegal  and  void.  While 
this  complaint  was  not  a  model  in  all  respects  it  was  sufficient  to 
state  a  cause  of  action  ..." 

The  other  points  taken  up  by  the  court  as  to  the  merits  of  thi 
appeal  need  not  be  discussed  here. 


TAXATION  OF  GOVERNMENT  AGENCY 

(Pittman  v*  HOLC,  Supt .  Ct  •  •  Decided  November  6, 

1939) 

The  HOLC  does  not  have,  to  pay  a  tax  imposed  by  the  State 
of  Maryland  for  the  recording  of  mortgages.  The  creation 
of  the  HOLC  was  a  constitutional  exercise  of  the  congres- 
sional  power  and  the  activities  of  the  Corporation  through 
which  the  National  Government  lawfully  acts  must  be  re¬ 
garded  as  governmental  functions  and  as  entitled  to  what¬ 
ever  immunity  attaches  t  o~  IThos  e'  'fun  ct  ions  when  p  e  r  f  o  rme  d  ~ 
by  the  government  itself  through  its  departments. 


In  a  decision  rendered  by  the  United  State-s  Supreme  Court, 
Chief  Justice  Hughes  rendering  the  opinion,  the  court  held  that  the  HOLC 
does  not  have  to  pay  a  tax  imposed  by  the  State  of  Maryland  for  the  re¬ 
cording  of  mortgages. 

This  suit  was  brought  by  the  HOLC  "in  the ' Baltimore  City  Court 
for  a  writ  of  mandamus  requiring  the  Clerk  of  the  Superior  Court  of 
Baltimore  to  record  a  mortgage  executed  to  the  Corporation  upon  the  pay¬ 
ment  of  the  ordinary  recording  charge  and  without  affixing  stamps  for 
the  state  recording  tax.  Demurrer  to  the  petition  was  overruled,  the 
Clerk  did  not  avail  himself  of  the  opportunity  to  answer,  and  mandamus 
was  granted.  The  order  was  affirmed  by  the  Court  of  Appeals  Md. 
_ . "  Certiorari  ms  granted. 

"The  Maryland  statute  imposes  a  tax  upon  every  mortgage,  re¬ 
corded  or  offered  for  record,  at  the  rate  of  ten  cents  for  each  $100, 
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or  fraction  thereof,  of  the  principal  amount  of  the  debt  secured  by  the 
mortgage.  As  the  Home  Owners’  Loan  Corporation  is  expressly  declared  to 
be  an  instrumentality  of  the  United  States  (Home  Owners’  Loan  Act  of  1933, 
c,  64,  48  St at,  128)  and  the  mortgage  was  acquired  in  that  capacity,  the 
Court  of  Appeals  held  the  tax  as  thus  applied  to  be  invalid," 

The  Maryland  Court  of  Appeals  relied  upon-  the  case  of  Federal 
Land  Bank  v,  Crosland,  261  U.S,  374,  In  that  case  the  question  related 
to  a  tax  imposed  by  Alabama  as  a  condition  for  the  recording  of  a  mort¬ 
gage  executed  by  a  Federal  Land  Bank,  The  Federal  Farm  loan  Act  of  1916 
provided  that  first  mortgages  executed  to  Federal  Land  Banks  shall  be 
deemed  "instrumentalities  of  the  government  of  the  United  States  and  as 
such  they  and  the  income  derived  therefrom  shall  be  exempt  from  Federal, 
State,  municipal  and  local  taxation,"  The  United  States  Supreme  Court 
held  that  the  state  tax,  as  distinguished  from  a  reasonable  fee  to  meet 
the  expenses  of  the  registry,  constituted  a  general  tax  on  mortgages, 
using  the  condition  attached  to  registration  as  a  practical  mode  of  col¬ 
lecting  it,  .and  that  the  tax  on  the  mortgage  in  question  was  beyond  the 
power  of  the  State, 

The  petitioner  suggested  that  the  Crosland  case  could  be  dis¬ 
tinguished  in  that  the  Alabama  tax  was  imposed  on  the  lender,  whereas 
the  Maryland  statute  is  silent  as  to  who  shall  pay  the  tax  and  that  the 
Federal  Farm  Loan  Act  expressly  declared  the  mortgages  of  Federal  Land 
Bank's  to  be  instrumentalities  of  the  Federal  Government,  The  Maryland 
Court  of  Appeal s ‘thought  these  differences  were  immaterial, 

•  The  Supreme  Court  in  rendering  its  decision  and  upholding  the 
judgment  of  the  state  court  said  in  part:  "The  second  suggested  dis¬ 
tinction  rests  upon  the  terms  of  the  Home  Owners’  Loan  Act,  That  pro- 
,  vides  that  the  Home  Owners'  Loan  Corporation,  its  franchise,  capital, 
reserves  and  surplus,  and  its  loans  and  income  shall  be  exempt  from  all 
state  or  municipal  taxes.  The  critical  term,  in  the  present  relation, 
is  ’loans’,  "We  think  that  this  term,  in  order  to  carry-out  the  manifest 
purpose  of  the  broad  exemption,  should  be  construed  as  covering  the  en¬ 
tire  process  of  lending,  the  debts  which  result  therefrom  and  the  mort¬ 
gages  given  to  the  Corporation  as  security.  The  Home  Owners’  Loan  Act 
requires  that  the  loans  made  by  the  Corporation  's.hall  be  secured  by  a 
duly  recorded  home  mortgage’.  Both  the  mortgage  and  its  recordation 
were  indispensable  elements  in  the  lending  operations  authorized  by  Con¬ 
gress.  We  agree  with  the  state  court  that  there  is  no  sound  distinction 
which  makes  inapplicable  the  reasonin0  which  was  decisive  in  the  Cros¬ 
land  case,  ,  ,  . 

"We  assume  here,  as  we  assumed  in  Graves  v.  New  York  ex  rel, 
O’Keefe,  that  the  creation  of  the  Home  Owners’  Loan  Corporation  was  a 
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constitutional  exercise  of  the  congressional  power  and  that  the  activi¬ 
ties  of  the  Oorporation  through  which  the  national  government  lawfully 
acts  must  be  regarded  as  governmental  functions  and  as  entitled  to  what¬ 
ever  immunity  attaches  to  those  fi  notions  when  performed  by  the  govern¬ 
ment  itself  through  its  departments,  McCulloch  v,  Maryland,  supra,  pp 
421,  422;  Smith  v.  Kansas  City  Title  Co.,  255  U.S,  180,  208,  209;  Graves 
v,  New  York  ex  rel.  O’Keefe,  supra.  Congress  has  not  only  the  power  to 
create  a  corporation  to  facilitate  the  performance  of  governmental  func¬ 
tions,  but  has  the  power  to  protect  the  operations  thus  validly  autho¬ 
rized.  'A  power  to  create  implies  a  power  to  preserve.’  McCulloch  v. 
Maryland,  supra,  p,  426.  This  power  to  preserve  necessarily  comes  with¬ 
in  the  range  of  the  express  power  conferred  upon  Congress  to  make  all 
laws  which  shall  be  necessary  and  proper  for  carrying  into  execution 
all  powers  vested  by  the  Constitution  in  the  Government  of  the  United 
States.  Const.  Art.  I,  sec.  8,  par.  18,  In  the  exercise  of  this  power 
to  protect  the  lawful  activities  of  its  agencies,  Congress  has  the 
dominant  authority  which  necessarily  inheres  in  its  action  within  the 
national  field.  The  Shreveport  Case,  234  U.S.  342,  351,  352.  The 
exercise  of  this  protective  power  in  relation  to  state 'taxation  has 
many  illustrations.  See,  e.g.,  Bank  v.  Supervisors,  7  Wall.  26,  31; 
Choate  v,  Trapp,  224  U.S.  665,  668,  b69;  Smith  v.  Kansas  City  Title  Co,, 
supra,  p.  207;  Trotter  v.  Tennessee,  290  U.S,  354,  356;  Lawrence  v, 

Shaw,  300  U.S.  245,  249.  In  this  instance,  Congress  has  undertaken  to 
safeguard  the  operations  of  the  Home  Owners’  Loan  Corporation  by  pro¬ 
viding  the  described  immunity.  As  we  have  said,  we  construe  this  pro¬ 
vision  as  embracing  and  prohibiting  the  tax  in  question.  Since  Congress 
had  the  constitutional  authority  to  enact  this  provision,  it  is  binding 
upon  this  court  as  the  supreme  law  of  the  land*  Const.  Art,  VI,” 


TORTS  -  LIABILITY  OF  GOVERNMENT  AGENCY 

(Prato  v.  HOLC,  Circuit  Court  of  Appeals,  First  Circuit, 

106  Fed.  (2d)  128) 

HOLC  is  liable  in  tort  even  though  it-  is  an  agency  of  the 
United  States.  Government’s  immunity  from  tort  does  not 
extend  to  its  agents  or  instrumentalities  merely  because 
they  do  its  work. 

This  is  an  action  by  plaintiff  against  the  HOLC  to  recover 
damages  for  injuries  sustained  in  a  fall  on  an  icy  sidewalk  in  front 
of  premises  owned  by  defendant. 

.  •  # 

The  only  question  raised  as  to  the  liability  of  the  defend¬ 
ant  is  its  immunity  from  suit  for  tort  on  the  ground  that  it  is  an 
agency  of  the  United  States, 
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The  court  in  holding  that  defendant  was  liable  in  an  action  of 
tort  quoted  at  length  from  the  case  of  Keifer  &  Keif or  v.  Reconstruction 
Finance  Corporation  and  Regional  Agricultural  Credit  Corporation,  306  U. 
S.  381,  59  S.  Ct.  51 S,  517,  83  L.Ed. _ (37  HLD  10),  which  held  defend¬ 

ants,  faovernment  corporations,  liable  in  tort  action.  The  court  in 
quoting  from  that  case  said  in  part: 

"*The  government  does  not  become  the  conduit  of  its  immunity  in 
suits  against  its  agents  or  instrumentalities  merely  because  they  do  its 
work.  United  States  v.  Lee,  106  U.S,  196,  213,  221,  1  S.Ct.  240,  254, 
261,  27  L.Ed.  171;  Sloan  Shipyards  Corp.  v,  U,  S>.  Fleet  Corp.,  258  U.S, 
549,  567,  42  S.Ct.  386,  388,  66  L.Ed.  762  .  .  . 

M,To  give  Regional  an  immunity  denied  to  more  than  two  score 
corporations,  each  designed  for  a  purpose  of  government  not  relevantly 
different  from  that  which  occasioned  the  creation  of  Regional,  is  to  im¬ 
pute  to  Congress  a  desire. for  incoherence  in  a  body  of  affiliated  enact¬ 
ments  and  for  drastic  legal  differentiation  where  policy  justifies  none, 
A  fair  judgment  of  the  statute  in  its  entire  setting  relieves  us  from 
making  such-  an  imputation  of  caprice.  •  • 

"’Congress  has  embarked  upon  a  generous  policy  of  consent  for 
suits  against  the  government  sounding  in  tort  even  where  there  is  no 
element  of  contract.  It  has  sanctioned  suits  for  patent  infringement, 

36  St at.  851,  35  U.S.C.A,  Sec.  68,  provided  for  compensation  for  the 
disability  or  death  of  a  government  employee  *while  in  the  performance 
of  his  duty",  39  St  at*-  742,  5  U.S.C.A.  Sec,  751  et  seq.,  authorized  pay¬ 
ment  for  damage  to  property  by  the  Army  Air  Service,  41  St  at.  109. 

"’These  and  other  public  statutes  and  many  private  bills  were 
founded  on  considerations  thus  generalized  in  a  Report  of  the  Senate 
Committee  on  Claims,  ... 

"’Congress  has  thus  clearly  manifested  an  attitude  which 
serves  as  a  guide  to  the  scope  of  liability  implicit  in  the  general  au¬ 
thority  it  has  conferred  on  governmental  corporations  to  sue  and  be 
sued,  ie  should  be  denying  the  recent  trend  of  Congressional  policy  to 
relieve  Regional  from  liability,’ 

"The  defendant  in  this  case  being  authorized,  without  qualifi¬ 
cation,  to  sue  and  be  sued,  it  must  be  held  liable  in  an  action  of 
tort . " 
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TORTS  -  NEGLIGENCE 

*(Sam  Ferrara  v.  HOLC,  Municipal. Court ,  City  of  New,  York, 

Borough  of  Brooklyn,  First  District,  Decided  in  October 
1939.) 

Tenant  in  two-family  dwelling  not  entitled  to  recover 
for  fall  down,  stairs  when  guilty  of  contributory  negli-  ? 
gence  and  landlord  had  previously  repaired  stairs  in 
workmanlike" mamenl  ■ 

Ferrara,  a  tenant  in  a  two- family  .house  of  HOLC,  sued  HOLC  for 
$1,000  damages  for  personal  injuries  sustained  in  a  fall  down  a  stairs 
used  in  common  by  both  families.  His  contention  was  that  shortly  prior 
to  the  accident,  HOLC,  in  making  repairs,  had  placed  a  stairpad  on  the 
top  landing  but  had  negligently  placed  it  in  a  loose  and  defective  man¬ 
ner,  The  stairpad  was  introduced  in  evidence.  Its  physical  appearance 
‘showed  that  it  was  in  good  condition  and  that  it  had  boen  nailed  to  the 
landing  by  four  nails.  The  contractor  and  his  employees  who  placed  the 
stairpad  testified  that  it  had 'been  properly  placed.  On  cross  examina¬ 
tion,  plaintiff  admitted  that  he  had  observed  several  days  prior  to  the 
accident  that  the  stairpad  was  loose,  that  he  had  done  nothing  to  remedy 
it,  although  four  nails  properly  applied  would  have  made  it  safe  and 
that  he  had  continued  to  use  the  stairs. 

The  verdict  in  favor  of  HOLC  was  upon  the  ground  that  there 
had  been  no  negligence  in  the'  placing  of  the  stairpad  and  that  plaintiff 
had  been  guilty  of  negligence  in  using  the  stairs. 
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ADMINISTRATIVE  ORDERS,  REGULATIONS  and  OPINIONS 


UNITED  STATES  -  SALES  OF  PROPERTY 

(Opinion  No.  89  (Vol,  39"7*^of  the  Attorney  General,  Aug.  15,  1939.) 

The  Acting  Attorney  General,  Mr,  Samuel  0.  Clark,  Jr.,  has  ren¬ 
dered  an  opinion  -which  holds  that  property  once  acquired  by  the  govern¬ 
ment  may  not  be  sold  or  title  otherwise  disposed  of  except  under  authority 
of  Congress. 

It  appears  that  the  Puerto  Rico  Reconstruction  Administration 
had  an  aerial  map  made  of  the  island  of  Puerto  Rico  and  wanted  to  sell 
prints  of  these  maps  to  individuals  and  private  companies. 

In  holding  that  prints  of  these  maps  could  not  be  sold  to  pri¬ 
vate  individuals  the  Acting  Attorney  General  said:  "Since  the  Constitu¬ 
tion  (art.  4,  sec.  3,  cl.  2)  givosto  the  Congress  the  power  ’to  dispose 
of  •  ,  .  property  belonging  to  the  United  States’,  it  follows,  as  stated 
by  Attorney  General  Stone,  that  ’property  once  acquired  by  the  Government 
may  not  be  sold,  or  title  otherwise  disposed  of,  except  under  the  authori¬ 
ty  of  Congress.’  (34  Op,  320,  322.)  I  find  no  direct  or  implied  t,rant 
of  authority  to  the  R  .construction  Administration  in  any  statute  for  the 
sale  of  maps  to  individuals  or  private  companies  .  .  • 

"...  The  contemplated  purchasers  of  the  maps  are  not  in  any 
way  connected  with  the  Federal  or  insular  governments  and  thoy  are  not 
qualified  recipients  of  the  benefits  of.  a  duly  authorized  project  of  the 
Reconstruction  Administrat ion.  While  the  nature  of  the  projects  now 
being  administered  is  not  stated,  it  does  not  appear  that  the  sale  of 
prints  of  the  aerial  map  to  individuals  or  private  companies  in  the 
Island  of  Puerto  Rico  would  be  in  any  way  connected  with,  incidental  to, 
or  necessary  for  the  prosecution  of  any  authorized  project.  In  my  opinion 
the  power  to  administer  useful  projects  does  not  include,  by  reasonable 
implication,  authority  to  dispose  of  Government  property  under  the  circum¬ 
stances  stated.  ... 

"It  is  stated  that  no  prints  of  the  map  will  be  made  until  order 
therefor  are  received.  Such  prints  would  not,  therefore,  be  produced  or 
made  available  by  any  project,  within  the  further  provision  of  the  revolv¬ 
ing  fund  act  authorizing  ’a  reasonable  charge  •  •  .  for  materials  and  ser- 
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vices  produced  or  made  available  by  any  project.’  It  is  also  clear,  as 
pointed  out  by  the  General  Counsel  of  the  Administration,  that  such  prints 
would  not  be  made  for  the  use  of  the  Administration  and  hence  could  not 
properly  be  disposed  of  as  surplus  property  or  property  no  longer  needed 
by  the  Administration.” 


Other  rules,  regulations  and  administrative  orders  affecting  housing 
construction  or  finance  agencies  are  as  follows: 

U.  S.  CIVIL  SERVICE  COMMISSION  published  a  notice  of  the  condition 
of  the  apportionment  as  of  September  30,  1939.  See  4  Fed.  Reg.  4180-4181. 

Published  a  notice  of  the  condition  of  the  apportionment  as  of 
the  close  of  business  Saturday,  October  14,  1939.  See  4  Fed.  Reg.  4314. 


FEDERAL  HOUSING  ADMINISTRATION:  The  Acting  Administrator  with  the 
approval  of  the  Acting  Secretary  of  the  Treasury  publi shed  a  notice, 
filed  September  30,  calling  for  redemption  of"  certain  specified  deben¬ 
tures  of  2  3/4%  Mutual  Mortgage  Insurance  Fund  debentures.  Series  B.  See 
4  Fed.  Reg,  4129. 

FEDERAL  HOME  LOAN  UNK  BOARD;  The  FHLBB  by  resolution  filed  Octo¬ 
ber  19  repealed  part  100  of  the  Rules  of  Practice  and  Procedure  for  the 
HLBSystem,  See  4  Fed.  Reg.  4300. 

The  FHLBB  by  resolution  filed  October  19  amended  the  Rules  and 
Regulations  of  the  FHLB System,  with  regard  to  the  procedure  for  removal  of 
a  member.  See  4  Fed.  Reg.  4301. 

The-  FHLBB  by  resolution  filed  October  24  amended  the  Rules  and 
Regulations  for  the  FHLB  System  wit]  regard  to  prohibiting  bank  officers, 
employees  or  counsel  from  representing  or  acting  in  behalf  of  an  insured 
institution.  See  4  Fed.  Reg.  4374, 

Federal  Savings  &  Loan  Insurance  Corporation:  The  Board  of  Trustees 
of  the  FSLIC  by  resolutions  filed  October  19  Cl)  rescinded  its  approval 
of  part  100  of  the-' Rules  of  Practice  and  Procedure  of  the  FHLBSystem,  and 
(2)  amended  the  Rules  and  Regulations  for  insurance  of  accounts  with  re- 
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gard  to  the  procedure  for  terminating  said  insurance.  See  4  Fed.  Reg. 
4301. 


RURAL  ELECTRIFICATION  ADMINISTRATION : 
notice,  filed  October  7,  setting  forth  the  a 
projects  under  Sections  4  and  5  of  the  Rural 


The  Administrator  published  a 
Hoc  at  ions  of  funds  for 
Electrification  Act  of  1936. 


See  4  Fed. 


R 


O  1 


4204-3, 


UNITED  STATES 
filed  September  30, 
for  the  submission 
quirements  for  site 


HOP S IN G  A U TB 0 HI T Y ;  The  Administrator  by  regulations 
(1 )  proscribed  a  procedure  and  offered  suggestions 
of  drawings  and  specifications,  and  (2)  laid  down  re 
engineering  designs*  See  4  Fed,  Reg.  4112-4117, 


The  Administrator  by  regulations  filed  October  3  prescribed 
requirements  relating  to  development  costs  of  a  low- rent  housing  project 
and  USHA  participation  therein.  See  4  Fed.  Reg.  4133-4136, 

The  Administrator  by  regulations  filed  October  12  prescribed 
personnel  requirements  for  the  supervision  and  inspection  of  projects 
during  the  period  of  const ruction.  See  4  Fed*  Reg.  4242-4243. 


The  Administrator  by  a  bulletin  filed  October  21  prescribed  a 
procedure  for  the  temporary  relocation  of  slum  occupants  during  the  con¬ 
struction  of  a  housing  project.  See  4  Fed.  Reg.  4323. 

The  administrator  by  a  bulletin  filed  October  23  set  forth  the 
factors  and  principles  to  be  considered  in  planning  and  developing  the 
site  of  a  project.  See  4  Fed.  Reg.  4323-4332. 


procedure 
selecting 
project . 


The  Administrator  by  a  bulletin  filed  October  24  prescribed  a 
for  the  guidance  of  local  housing  authorities  in  the  matter  of 
tenants  and  determining  their  eligibility  for  admission  to  a 
See  4  Fed.  Reg.  4359-4364. 


The  Administrator  by  regulations  filed  October  27  prescribed 
procedures  (l)  for  initiating  a  low-cost  housing  project,  and  (2)  for 
the  selection  and  qualifications  of  architects.  See  4  Fed.  Reg,  4393- 
4398, 
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rent  housing  and  slum  clearance  projects  fit  into 
the  pattern  supplied  by  the  courts  in  justifying 
special  rate  classifications  for  utility  loads." 

SEPARATE  UTILITY  RATE 

CLASSIFICATIONS  FOR  SLUM  CLEARANCE  PROJECTS 
(See  LEGAL  COMMENT ,  page  35.) 
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DECISIONS 


CON S  T I TU  T 1 0 UAL  LAW  -  HOUSING  AUTHORITY 

(Ally do nn  Realty  Corporation  and.  others  v.  Holyoke  Housing 
Authority,  Opinion  decided.  November  21,  1939.) 


This  case  involved  a  complaint  by  a  realty  company  and  ten  in¬ 
dividual  taxpayers  to  restrain  the  City  of  Holyoke  from  expending  money 
under  a  cooperative  agreement  entered  into  with  the  Holyoke  Housing  Au¬ 
thority  in  connection  with  the  construction  of  a  low-rent  housing  proj¬ 
ect.  The  specific  question  submitted  was  whether  the  Massachusetts 
Housing  Authority  Law  (G.L.  (Ter.  Ed.),  c.  121  sec.  261  to  2611;  as  in¬ 
serted  by  statute  1938,  c.  484,  sec.  l) 
the  proposed  expenditure  of  public  money  for  a  program 
and  construction  of  low-rent  housing. 


is  constitutional  in  view  of 

of  slum- cl ear  once 


After  referring  to  provisions ’ of  the  housing  enabling  act  au¬ 
thorising  housing  authorities  to  exercise  the  power  of  eminent  domain, 
to  borrow  money  upon  the  issuance  of  bonds,  exempting  its  property  from 
taxation,  and  authorizing  cities  and  towns  to  cooperate  with  housing  au¬ 
thorities,  including  the  appropriation  of  funds  for  defraying  part  of 
the  development,  acquisition  and  operating  costs,  the  court  stated: 


11  We  hold  that  the  Housing  Authority  Law  is  a  valid  exercise  of 
the  broad  legislative  power  granted  to  the  General  Court  by  art.  4,  s. 
1,  c.  1  of  Part  II  of  the  Constitution.  We  have  not  found  it  necessary 
to  consider  any  possible  bearing  of  arts.  43  and  47  of  the  Amendments, 11 


The  court  explained  at  length  the  distinction  between  a  use  *r 
service  which  is  public  and  therefore  a  proper  object  of  governmental 
expenditure  and  one  which  is  private  and  therefore  an  improper  object 
of  such  expenditure;  also  the  difference  between  the  two  objectives  of 
the  Housing  Authority  Law;  first,  the  clearance  of  sub-standard  areas 
or  the  abolition  of  slums,  and,  second,  the  provision  of  low-rent  hous¬ 
ing.  With  reference  to  the  second  objective,  the  court  said: 


"But  this  part  of  the  statute  does  not  stand  alone.  The  two 
parts  were  intended  to  complement  each  other  .  .  .  The  real  purpose  of 
the  statute  is  therefore  the  elimination  of  slums  and  unsafe  and  insani¬ 
tary  dwellings,  and  the  provision  by  public  funds  of  low-rent  housing  is 
only  a  means  by  which  the  main  object  is  to  be  accomplished.  The  stat¬ 
ute  as  a  whole  is  designed  to  serve  a  public  need,  and  the  money  expended 
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for  low-rent  housing,  as  well  as  that  expended  for  slum  clearance,  is  for 
a  public  use.11 

It  is  to  be  importantly  noted  that  the 'court  distinguished  its 
opinion  of  1912  (In  re  Opinion  of  the  Justices,  211  Mass*  624,  98  N,  E* 
611)  which  held  unconstitutional  a  bill  proposing  to  provide  homes  “for 
mechanics,  laborers,  or  other  wage- earners"  or  as  suggested  by  an  amend¬ 
ment  thereto,  to  improve  "the  public  health  by  providing  homes  in  the 
more  thinly  populated  areas  of  the  state  for  those  who  might  otherwise 
live  in  the  most  congested  areas  of  the  state".  This' 1912  decision  has 
generally  been  considered  by  tile  opponents  of  the  slum-clearance  and 
low-rent  housing  program  as  the  leading  authority  against  its  unconsti¬ 
tutionality. 

Article  4  of  the  Constitution  upon  which  the  court  based  its 
holding  provides  'that  the  General  Court  (Legislature)  has  "full  power 
and  authority"  to  enact  "all  manner  of  wholesome  and  reasonable"  laws 
for  the  protection  and  preservation  of  the  inhabitants  of  the  Common¬ 
wealth;  while  articles  43  and  47  of  the  Constitutional  Amendments, 
which  were  not  considered,  provide  that  the  General  Court  is  empowered 
to  authorize  the  Commonwealth  to  provide  hones  for  its  citizens, 
through  the  sale  thereof,  to  relieve  population  congestion,  and  the 
Commonwealth,  cities  and  towns  are  authorized  to  provide  "shelter"  for 
their  inhabitants  in  case  of  "public  exigency".  (Commonwealth  of  Mass*, 
Supreme  Judicial  Court.) 

CONSTITUTIONAL  LAW  -  HOUSING  AUTHORITIES  -  EMINENT  DOMAIN 
(Romano,  et  al,  v.  Housing  Authority  of  the  City  of  Newark, 
et  al.  Opinion  decided  November  8,  1939;  New. Jersey 
Supreme  Court.) 

The  Housing  Authority  of  the  City  of  Newark,  New  Jersey,  is 

cons ti tut ional* 

This  proceeding  involved  two  suits  in  which  the  validity  of  the 
creation  of  the  Newark  Housing  Authority  and  its  power  to  condemn  proper¬ 
ty  for  the  purpose  of  constructing  a  public  housing  project  was  chal¬ 
lenged.  Pursuant  to  a  state  housing  enabling  act,  the  City  of  Newark  had 
created  the  Authority  which  had  authorized  condemnation  proceedings 
against  certain  properties.  The  objections  were  raised  in  the  condemna¬ 
tion  proceedings  in  which  a  limited  stay  was  granted  and  writs  of 
certiorari  allowed. 

In  discussing  the  writs  the  court  cited  and  discussed  the  case 
of  Tide-Water  Co.  v.  Coster,  18  N.J.Eq.  518,  which  held  that  the  legis¬ 
lature  was  fully  authorized  to  create  the  Tide- Water  Company  to  assist  i  n 
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the  draining  of  marsh  land  where  both- the  prerogatives  of  taxation  and 
eminent  domain  was  resorted  to;  also  the  case  of  Simon  v.  O'Toole,  108 
N.J.L.  32,  aff.  id.  549,  which  involved  legislation  designed  to  elimi¬ 
nate  blocks  of  unsafe  and  insanitary  dwellings  by  taking  by  condemna¬ 
tion  parts  of  land  for  the  purposes  of  parks  and  playgrounds  in  the  in¬ 
terest  of  the  public  health,  safety  and  morals,  and  for  the  benefit  of 
the  public. 


The  court  held  that'  a)  the  Authority  was  a  valid  body  cor¬ 
porate  and  politic;  (2)  there  is  no  \jn limited  delegation  of  legislative 
power;  (3)  the  Act  does  not  violate  the  provisions  of  the  Constitution 
prohibiting  the  appropriation  of  money  to  or  for  the  use  of  any  society, 
association  or  corporation;  the  property  of  the  Authority  was  exempt 
from  taxation;  and  the  Authority  could  exercise  the  power  of  eminent  do¬ 
main. 

The  opinion  concluded  by  stating;  "  .  .  .  there  is  no  more 
reason  why  the  legislature  of  our  state  may  not,  under  its  power  of 
eminent  domain,  take  private  property  in  order  to  effect  slum  clearance 
than  that  it  may  take  private  property  in  order  to  provide  for  roads, 
railroads  and  swamp  clearances.  •  •  11 


CONSTITUTIONAL  LAW  -  HOUSING  AUTHORITY 

(Hogg,  et  al,  v.  Housing  Authority  of  the  City  of  Home. 

Supreme  Court  of  Georgia..  Opinion  decided  October  27, 

1939.) 

A  petition  was  filed  against,  the  housing  authority  by  persons 
as  "residents,  citizens,  and  taxpayers  of  the  City  of  Home,  State  of 
Georgia,  and  the  United  States"  to  enjoin  (l)  the  exercise  of  any  power 
or  the  transaction  of  any  business  under  the  state  housing  enabling  act, 
as  amended  (Ga#  L.  1937,  p.  210;  Ga.  L.  1939,  p.  122),  and  (2)  the  ex¬ 
penditure  of  money  granted  to  it  by  the  United  States  Housing  Authority 
or  contracting  or  obligating  itself  as  to  such  monies  in  connection  with 
the  contemplated  construction  of  a  low-rent  housing  project. 

The  essential  questions  of  attack  were  the  alleged  invalidity 
of  (l)  the  resolution  by  the  city  commission  creating  the  housing 
authority,  and  (2)  the  expenditure  of  Federal  funds. 

The  Supreme  Court  held  that  the  petition  had  been  properly  dis¬ 
missed  on  general  and  special  demurrers  for  reasons  announced  in  Barber 
v.  Housing  Authority,  also  decided  on  October  27,  1939  (see  page  5). 
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With  reference  to  the  attack  on  tlie  expenditure  of  Federal 
funds,  .the  court  observed  that  the  position  of  petitioners  as  11  taxpayers 
of  the  United  States  was  no  stronger  than  that  of  petitioners  in  the  Bor 
her  case  who  were  merely  owners  of  land  in  view  of  the  ruling  in  Massa¬ 
chusetts  v.  Mellon,  262  U.S.  447. 


CORPORATIONS  -  EXPANSES  OP  HOUSING  AUTHORITY 

(Hogg,  et  al  v.  City  of  Rone.  Supreme  Court  of  Georgia. 

Opinion  decided  November  17,  1939.) 

Plaintiffs  as  11  citizens,  residents  and  taxpayers  of  the  City" 
sought  an  injunction  against  the  City  to  prevent  the  defraying  of  cer¬ 
tain  incidental  expenses  of  the  Rone  Housing  Authority  which  were  au¬ 
thorized  by  contract  between  the  City  and  the  Authority  pursuant  to  the 
Housing  Co-operation  Law  (Ga.  L,  1937,  p.  697)  in  connection  with  the 
construction  of  a  low-rent  housing  project.  It  was  also  alleged  that 
the  City  had  obligated  itself  (l)  to  eliminate  dwelling  units  equal  in 
number  to  the  units  to  be  constructed  by  the  Authority,  (2)  to  lay  out 
and  open  and  close  streets  for  the  benefit  of  the  housing  project;  (3) 
to  furnish  water,  lights,  and  sewerage;  that  the  city  did  not  have  and 
would  not  have  funds,  net  otherwise  already  appropriated ,  during  1959, 
for  such  purposes;  and  that  for  the  City  to  carry  out  the  provisions  of 
the  contract  would  create  a  debt  against  the  City.  Other  contract  pro¬ 
visions  exempted  the  project  from  city  inspection  and  payment  of  assess¬ 
ments. 

The  City  filed  a  general  demurrer  which  was  sustained  by  both 
the  trial  and  appellate  courts. 

The  Co-operation  Law  provided  for  the  expenditure  of  city 
funds  not  otherwise  appropriated.  Violation  of  this  provision  was  al¬ 
leged  upon  information  and  belief.  ■  -  •  • 

The  court  held  that  the  Co-operation  Law  imposed  no  obliga¬ 
tion  upon  the  .City  to  pay  operating  expenses  of  the  Authority  unless 
there  was  in  the  City  Treasury  money  not  otherwise  appropriated;  that 
in  the  absence  of  specific  allegations  that  the  city  was  violating  its 
duty  in  expending  money,  the  presumption  of  law  was  that  it  ’/As  not; 
that  the  contract  did  not  create  a  financial  obligation  against  the 
city;  that  the  contract  was  not  subject  to  attack  in  view  of  the  vali¬ 
dating  act  of  the  Legislature  (Ga.  L.  1939,  p.  126)  ratifying  and  de¬ 
claring  legal  contracts  between  cities  and  housing  authorities  when  no 
attack, was  made  upon  its  validity;  and  that  the  co-eopernt ion  contract 
was  not  in  violation  of  any  city  charter  provision  because  entered  into 
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pursuant  to  an  act  of  the  Legislature  which  may  enlarge  or  diminish  the 
powers  of  a  city  at  will. 


CONSTITUTIONAL  LAW  -  CONDEMNATION  -  HOUSING  AUTHORITY 
(Barber,  et  al  v.  Housing  Authority  of  the  City  of  Home . 

Supreme  Court  of  Georgia.  Opinion  decided  October  27, 

1935) 

This  case  involved  a  petition  filed  on  behalf  of  plaintiff  for 
herself  and  as  next  friend  of  her  two  children,  as  owners  of  land, 
against  the  Housing  Authority  of  -the  City  of  Hone  to  enjoin  it  against 
condemnation,  the  expenditure  of  or  contracting  with  regard  to  Federal 


funds , 


the  transaction  of  any  business  or  the  exercise  of  any  power 


under  the  state  housing  enabling  ac t ,  as  amended.  The  petition  also  at¬ 
tacked  the  resolution  of  the  City  creating  the  Authority;  the  validity 
of  the  condemnation  notice  served  on  petitioners  resolution  for  condem¬ 
nation;  and  the  general  constitutionality  of  the  housing  enabling  acts. 


The  Authority . demurred,  contending  that  the  petition  s to, ted 
)f  action.  The  tr' 
tion  was  affirmed  on  appeal, 


no  cause  of  action.  The  trial  court  sustained  the  demurrers,  which  ac- 


With  reference  to  the  attack  upon  the  constitutionality 


of 


the 


Housing  Authority  Law  (,Ga.  L.  1937,  p.  -210),  the  court  reaffirmed  its 
opinion  in  Williamson  v.  Housing  Authority  of  Augusta,  186  Ga.  673. 

The  amendatory  act  (Ga.  L.  1939,  p,  112) -permitting  housing  authorities 
to  acquire  a  f ee- simple  title  to  property  was"  held  valid,  not  being  a 
special  law  and  not  attempting  to  amend  the  law  of  1937  without  a 
proper  description  thereof. 

The  resolution  creating  the  Authority  was  held  valid,  but  the 
court  concluded  that  even  if  it  had  not  been,  the  "validating  act"  (Ga. 
L.  1939,  p.  126),  which  was  not  attacked,  made  legal  the  creation  of 
the  Authority. 


The  court  held  that  the  condemnation  notice  was  sufficient  and 
that  whether  or  not  the  resolution  for  condemnation  was  sufficient  with 
respect  to  the  description  of  the  petitioners1  property  was  not  subject 
to  complaint  since  parol  testimony  of  such  identification  was  admitted 
without  objection  at  the  hearing. 

Finally,  it  was  held  that  petitioners  suing  as  owners  of  land 
shewed  no  right  to  attack  in  equity  the  legality  of  the  receipt  or  ex¬ 
penditure  of  Federal  funds  by  the  Authority  in  view  of  the  decision  in 
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Massachusetts  v.  Mellon,  262  U.S.  447,  which  held  that  an  individual, 
proceeding  merely  as  a  pan-f  and  future  Podcral  taxpayer,  cannot  maintain 
a  suit  to  restrain  the  enforcement  of  an  act  of  Congress  authorising  an 
appropriation  of  public  money  for  the  reason  that  some  threat  or  direct 
injury,  not  suffered  merely  in  common  with  taxpa.ve.ro  generally,  must  be 
shown. 


COURTS;  ~  PROCEDURE 

(Josephine  Lovero  v.  HOLC,  Supreme  Court,  Nassau  County, 

New  York. ) 

HOLC,  being  a  -public  corn  or  at  ion  jp  anno  t  be  required  to  sub¬ 
mit,,  to  examination  b ef ore  trial  pursuant. _ t o _  Sect ions  288  et 
seq,  of  the  Civil,  Practice  Act  of.  New  York.. 

In  a  suit  in  New  York  against  HOLC  for  damages  for  personal 
injuries,  the  plaintiff  moved  the  Court  for  an  order  directing  IIOLC  to 
be  examined  before  trial  through  its  State  Manager  and  one  of  its  agents 
or  employees,  Gusey,  The  notion  purported  to  be  filed  pursuant  to  the 
provisions  of  the  Civil  Practice  Act  of  New  York,  In  an  affidavit  in 
opposition  to  the  motion,  HOLC  raised  the  question  that  being  a  Federal 
agency  and  instrumentality  of  the  United  States,  the  Civil  Practice  Act 
does  not  apply  to  it  and  that  it  cannot  be  required  to  appear  for  ex¬ 
amination  before  trial  as  can  an  individual  or  private  corporation.  In 
overruling  the  plaintiff’s  motion,  the  oourt  said: 

"The  Home  Owners’  Loan  Corporation  is  an  instrumentality  of 
the  United  States  government  created  to  supply  direct  relief  to  home 
owners  (Home  Owners’  Loan  Act  of  1933,  48  Stat.  128).  Its  capital 
stock  is  wholly  subscribed  by  the  Secretary  of  the  Treasury  on  behalf 
jf  the  United  States,  and  its  bonds  are  guaranteed  by  the  United  States. 
It  is  thus  a  public  as  distinguished  from  a  private  corporation  and  as 
such  may  not  be  required  to  submit  to  examination  before  trial,  pursuant 
to -Sections  288  et  seq.  of  the  Civil  Practice  Act.  (Smith  v.  Citizens’ 
Savings  Bank,  166  Misc.  843,  and  authorities  therein  cited.)  The  mo¬ 
tion  is  accordingly,  denied." 

_/Nfcte — same  holding  in  Rose  Goldman  and  Benjamin  Goldman  v.  HOLC  ^Ap¬ 
pellate  Term,  Second  Department  of  the  Supreme  Court  of  New  York^/ 
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DEFICIENCY-  JUDGMENTS  -  LEGISLATURE  -  LAWS 

(Guardian  Depositors  Corporation  of  Detroit  v.  Darns taetter , 
- Mich. - ,  288  N.W.  59.) 

The  Legislature  could  not,  hy  the  act  of  1957  relating  to 

deficiency  .judgments  in  cases  where  real  estate  mortgages 

are  foreclosed  by  advertisement  and  sale,  deprive  a  mort¬ 

gagee  or  his  assignee  of  the  right  to  a  .jury  trial  on  the 
issue  of  mortgaged  property's  value  at  tine  of  foreclosure , 

in  proceeding  against  mortgagor  to  recover  a  deficiency 
.judgment. 


This  action  was  brought  by  the  plaintiff  against  defendant  to 
recover  a  sun  of  money  representing  an  alleged  deficiency  arising  out 
of  the  foreclosure-  of  a  mortgage  on  real  estate,  wherein  defendant  filed 
a  claim  of  set-off.  Prom  a  judgment  for  defendant,  plaintiff  appealed. 

*  The  Public  Acts  of  1937,  Act  No.  143,  relating  to  deficiency 
judgments  in  cas-es  where  the  foreclosure  of  real  estate  mortgages  is  by 
advertisement,  provides  that  the  issue  of  whether  the  property  was  sold 
at  a  price  substantially  less  than  its  true  value  shall  be  determined  by 
the  court  without  a  jury. 


It  was  sought  to  justify  this  provision  of  the  statute  be¬ 
cause  it  related  to  procedure,  and  usually  methods  of  procedure  are  sub¬ 
ject  to  legislative  control. 


The  court,  in  reversing  the  judgment,  and  holding  that  the 
statute  in  question  was  unconstitutional  and  void  insofar  as  it  pro¬ 
hibited  a  jury  trial  of  the  prescribed  issue,  said:  11  Statutory  changes 
in  procedure  denying  the  right  of  trial  by  jury  'are  unwarranted  and  in 
conflict  with  the  Constitution  which  provides  'the  right  of  trial  by 
jury  shall  remain'.  Constitution  (1908),  art.  2,  §  13. 


11  The  right  of  trial 
tial  changes  in  its  character 
wood  v.  People,  32  Mich.  1,  20 
443,  5  N.W.  635. 


by  jury  being  constitutional,  no 
can  be  made  by  the  legislature. 
An.  Rep.  633;  Swart  v.  Kimball, 


subs  tan— 
Under- 
43  Mich. 


"Constitutional  provisions  similar  to  that  of  Michigan  have 
uniformly  been  held. to  guarantee  the  continuance  of  the  right  as  it 
existed  at  common  law,  or  by  statute,  in  the  particular  State  at  the 
time  of  the  adoption  of  the  Constitution.  35  C.J.  p.  148,  citing  cases 
from  40  American  Jurisdictions. 


"The  rule  applies  to  cases  of  a  similar  character  arising  un¬ 
der  statutes  enacted  subsequently  to  the  adoption  of  the  Constitution. 
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35  C.J.  p.  149;  Colon  v.  Disk,  153  II. Y.  188,  47  N.W.  302,  60  Ara.St.Hep. 
609;  White  v.  White,  108  Texas  570,  196-.S.W,  508,  L.H.A.  1918,  k.339; 
Plimpton  v.  Somerset,  33  Vt.  233;  Tabor  v.  Cook,  15  Mich.  322;  Kisser 
v.  Hoyt,  53  Mich.  185,  18  N.W.  611* 


ii  In  Tabor  v.  Cook,  15  Mich,  .  322,  a  bill  in  equity  was  filed  to 
quiet  title  to  lands  in  possession  of  defendant  by  plaintiff  who  had 
purchased  the  same  at  tax  sale.  It  was  said:  ’It  is  not  in  the  power 
of  the  legislature,  under  our  present  Constitution,  to  provide  for  the 
trial  of  titles  to  land  in  equity,  .in  cases  which  were  triable  at  law 
at  the  time  the  Constitution  was  adopted,  unless  it  shall  first  make 
provision  for  having  the  case  tried  by  jury  if  the  defendant  shall  so 
elect.  The  Constitution — Art.  6,  §  27 — says  that  "The  right  of  trial 
by  jury  shall  remain;  but  shall  be  deemed  to  be  waived  in  all  civil 
cases,  unless  demanded  by  one  of  the  parties,  in  such  manner  as  shall 
be  prescribed  by  law*®  The  intention  here  is  plain:  -to  preserve  to 
parties  the  right  to  have  their  controversies  tried  by  jury^  in  all 
cases  where  the_right  then  existed — Work  v.  State,  2  Ohio  St^/  296 
/ 59  An, Dec.  671 /;  Norval  v.  Eice,  2_Wis.  22;  Exline  v.  Smith,  5  Cal. 

112;  Hughes  v.  Hughes,  4  T.B.Mon.  /Ky. ,  42/,  43 — and  suitors  can  not 
constitutionally  be  deprived  of  this  right  except  where,  in  civil  cases, 
they  voluntarily  waive  it  by  failing  to  demand  it  in  some  mode  which  the 
legislature  shall  prescribe. 


11  ’The  present  is  one  of  those  cases  where  a  right  to  a  trial 
^7  j^cy  existed  when  the  constitution  was  formed,  and  this  right  must 
therefore  remain. ’ 


"There  is  no  doubt  of  the  fitness  of  the  issue  in  this  case 
to  be  tried  by  a  jury.; 

"Prior  to  the  enactment  of  this  statute,  the  mortgagee,  or 
his  assigns,  had  a  right,  under  the  statutes  in  force  h t  the  time  of 
the  adoption  of  the  Constitution,  to  trial  by  jury  of  the  question  of 
liability  of  the  mortgagor  for  deficiency  arising  from  the  sale  of  raort 
gaged  premises  by  advertisement, 

"Having  a  right  of  trial  by  jury  of  the  issue  of  the  mort¬ 
gagor’s  liability  at  the  time  the  Constitution  was  adojjted,  such  right 
■of  trial  by  jury  may  not  be  abrogated  by  subsequent  legislative  enact¬ 
ment  but  ’the  right  of  trial  by  jury  shall  remain.’"  (A  dissenting 
opinion  was  rendered  by  Justice  Bushnell.) 
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DEED  ON  TRUST  -  CONTRACTS  -  INCOiEPZNTENCY  ON  EXECUTING 

PARTY 

(j.  Prank  Warmth,  Guardian  and  Trustee  for  Pike  Hall  James 
v.  1-30 LC,  Chancery  Court,  Gibson  County,  Tennessee) 

Held,  that  knowledge  or  information  leading  a  prudent  person  to 
believe  that  the  other  party  to  a  contract  is  of  unsound  mind  is  such  evi¬ 
dence  of  bad  faith  as  will  void  the  contract,  but  that  where  contract  was 
made  in  good  faith  before  an  adjudication  of  insanity,  it  will  not  be  set 
aside  unless  the  consideration  is  restored  even  though  notice  (not  indi¬ 
cating  fraud  or  bad  faith)  of  the  sanity  was  proven.  Decided  on  the 
principle  that  it  is  inequitable  for  an  insane  person  by  means  of  an  ap¬ 
parent  contract  to  gain  an  advantage  or  benefit  which  he  cannot  restore. 


INJUNCTION  -  PERORATION  OP  DEEDS 

(Hof mam  v.  Hofmann  et  al ,  Supreme  Court,  Westchester 
County,  14  N.Y.S.  2d,  565.) 

Newspaper  advertisements,  pamphlets,  circulars ,  and  oral 

representations  concerning  plan  for  development  of  tract 

of  land  to  be  devoted  to  private  residences  only,  and  ac¬ 

tual  physical  development  thereof  in  accordance  with  such 
plan,  were  sufficient  to  establish  uniform  plan,  so  as  to 
entitle  purchasers  of  lots  in  tract  to  injunction  against 

erection  of  apartment  house  on  any  part  thereof. 


This  action  was  one  of 
owners'  in  the  City  of.  lit •  Vernon 
solidated  and  tried  as  one.  The 


twelve  separate  actions  brought  by  home 
against  defendants  and  which  were  con- 
actions  seek  to  reform  the  deed  convey¬ 


ing  the  properties  in  question  and  for  an  injunction  preventing  the  erec¬ 
tion  of  any  apartment  or  tenement  building  upon  property  adjoining  that 


of  plaintiff. 


The  defendant,  Sunwood  Homes,  Inc.,  was  incorporated  in  1935, 
and  it  purchased  several  lots  in  the  City  of  Mt.  Vernon  and  took  options 
on  nearby  lots.  In  1955  it  began  the  construction  of  homes  on  the  lots 
purchased,  which  homes  were  completed  in  June  1936,  and  all  sold  to  the 
plaintiffs.  Other  homes  were  built  and  sold  during  the  latter  part  of 
1936  and  the  first  part  of  1937.  The  option  on  the  other  lots  were 
taken  up  in  September  1936. 


The  proof  showed  beyond  question  that,  when  the  plaintiffs  pur¬ 
chased  their  homes,  it  was  represented  to  them  that  the  tract  of  land 
owned  by  Sunwood  Homes,  Inc.,  purchased  as  above  set  forth,  was  to  be 
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developed  and  used  exclusively  for  residential  purposes. 

Oral  representations  were  made  to  the  prospective  purchasers 
by  Manton  and  Pagin,  partners  and  only  directors  and  stockholders  in  the 
Sunwood  Hones,  Inc.,  and  advertisements,  circulars  and  pamphlets  were 
put  out  by  then  and  circulated  among  the  prospective  purchasers.  The 
literature  described  the  property  and  set  forth  in  detail  the  plan  of 
development,  and  further  stated  that  the  property  was  to  be  devoted  to 
private  residences.  The  development  was  extensively  advertised  in  the 
newspapers  and  stressed  the  fact  that  the  hones  were  to  be  built  all 
around  a  private  park  and  some  of  the  advertisements  were  illustrated 
by  a  plan  of  development  with  houses  on  four  sides  of  the  property  in 
question.  The  purchasers  of  the  property  inspected  it  before  buying  and 
inquired  if  there  was  any  possibility  that  any  part  of  the  land  would  be 
subsequently  used  for  such  purpose  and  they  were  assured  by  Manton  and 
Eagin  that  no  part  would  ever  be  used  for  any  such  purpose. 


The  testimony  showed  that  the  plaintiffs  purchased  their  homes 
relying  upon  these  representations.  None  of  the  contracts,  however,  con¬ 
tain  covenants  on  this  subject.  It  became  known  in  Au£pist  1938,  that  a 
deed  had  been  made  by  the  defendant  Sunwood  Homes,  Inc.,  conveying  parts 
of  the  property,  which  was  originally  obtained  by  exercising  the  option 
on  them,  to  the  defendant  Regency  Garden  Apartments,  Inc.  It  was  con¬ 
ceded  that  this  transfer  was  made  for  the  purpose  of  erecting  a  large 
apartment  house  on  the  property  specified.  The  actions  referred  to  were 
brought  soon  after  the  transfer  to  the  Regency  Garden  Apartments,  Inc., 
became  kno?m. 


The  plaintiffs  relied  principally  upon  the  doctrine  laid  down 
in  Phillips  v.  West  Rockaway  Land  Co. ,  226  N.Y.  '507,  124  N.E.  87,  88. 

In  that  case  the  facts  were  similar  to  the  one"'  in  this  case  and  even  a 
little  stronger  for  the  defendant  * s  agent  in  that  case  had  a  map  which 
clearly  indicated  the  lots. 

The  court  in  holding  that  plaintiffs  were  entitled  to  judgment 
said:  "The  defendants1  counsel,  while  recognizing  the  doctrine  of  this 
case,  seeks  to  distinguish  it  from  the  facts  of  the  present  case.  It  is 
asserted  that  the  principle  of  the  Phillips  case  is  not  applicable  here 
because  no  map  was  ever  filed  by  the  defendant,  Sunwood  Hones,  Inc., 
showing  any  uniform  plan  of  development,  and  that  the  deeds  to  the  pur¬ 
chasers  in  the  present  case  did  not  include  any  reference  to  any  such 
nap,  the  fact  being  that  the  deeds  all  referred  to  the  old  map  of  Eleet- 
wood  made  in  1854,  and  the  descriptions  showing  that  each  conveyance  only 
included  a  portion  of  one  or  more  of  such  lots,  and,  further,  that  no 
map  was  exhibited  to  any  of  these  twelve  plaintiffs  showing  any  such  lay¬ 
out  by  the  defendant,  and,  finally,  that  there  was  no  map  in  the  present 
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case  as  appeared  in  the  Phillips  case,  containing  a  statement  that  the 
defendant  reserved  any  right,  title  and  interest,  in  any  part  of  the 
present  tract  of  land.  In  ny  opinion,  the  filing  of  a  map  is  not  essen¬ 
tial  to  establish  a  uniform  plan.  Of  course,  when  a  map  is  filed  con¬ 
taining  a  lay-out  of  property  for  development ,  it  is  an  important 
circumstance,  as  showing  a  representation  of  a  uniform  plan,  but  I  an 
convinced  that  such  a  plan  my  be  plainly  shown  in  other  ways .  Here,  we 
have  all  the  literature  put  out  by  the  defendant,  newspaper  advertise¬ 
ments,  pamphlets,  circulars  and  oral  representations,  together  with  the 
actual  physical  development  of  the  property  by  the  defendants  so  far  as 
it  was  developed  in  accordance  with  such  plan,  all,  it  seems  to  me, 
showing  clearly  that  the  plan  was  to- develop  this  entire  tract  with  pri¬ 
vate  dwellings  only  and  that  the  plan  was  that  these  houses  were  to  be 
built  around  a  square  so  that  the  owners  would  enjoy  the  benefits  of  a 
public  park. 

"It  would  be  hard  to  find  a  case  where  the  evidence  so  con¬ 
clusively  shows  a  plan  of  development  of  real  property  explained  in 
great  detail  for  the  purpose  of  inducing  the  public  to  purchase.  It  was 
clearly  conveyed  to  the  would-be  purchasers  that  the  whole  tract  was  to 
be  developed  for  residential  purposes  and  even  the  particular  method  of 
locating  the  houses  on  the  tract  was  clearly  explained,  so  that  the  home 
owners  would  have  the  benefit  of  a  public  park  resulting  from  the  manner 
of  development. 

"In  my  opinion,  the  principle  of  the  Phillips  case  applies 
here,  and  tile  plaintiffs  are  entitled  to  judgment  which  will  prevent  the 
defendants  from  using  any  part  of  the  property  in  question  for  the  erec¬ 
tion  of  an  apartment  house." 


LANDLORD  AND  TENANT  -  TOHT 

(Agnes  Cox,  by  next  friend  v.  IIOLC,  District  Court  of  the 
U.  S.  District  of  Nebraska,  Omaha  Division.) 

Held,  that  landlord  of  a  single-family  dwelling  is  not  liable 
to  tenant  or  member  of  his  family  for  personal  injuries  sustained  on 
the  property  due  to  the  giving  way  of  a  window  screen  where  such  screen 
was  designed  primarily  to  keep  out  flies  and  insects  and  in  the  absence 
of  proof  showing  negligence  upon  the  part  of  the  landlord  constituting 
the  approximate  cause  of  the  injury. 
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MALICIOUS  PROSECUTION 

(George  M.  Adams  v.  HOLC,  et  al.  United  States  Circuit 
Court  of  Appeals,  Eighth  Circuit. )4 

Adams  sued  HOLC  for  $1,155,000  damages  for  malicious  prosecu¬ 
tion.  The  opinion  of  the  United  States  Court  of  Appeals,  Eighth  Circuit, 
rendered  November  4,  1S39,  is  as  follows: 

"George  M.  Adams  appeals  from  a  final  judgment  which  dismissed 
an  action  brought  by  him  against  the  Hone  Owners’  Loan  Corporation  for 
damages  for  malicious  prosecution.  The  judgment  followed  upon  the 
court’s  sustaining  a  demurrer  filed  by  the  Home  Owners’  Loan  Corporation 
to  the  amended  petition. 

"The  Home  Owners’  Loan  Act  of  1933,  12  U.S.C.A.  1461-1468,  au¬ 
thorized  and  directed  the  Federal  Home  Loan  Bank  Board  to  create  a  cor¬ 
poration  ’to  be  known  as  the  Home  Owners’  Loan  Corporation,  which  shall 
be  an  instrumentality  of  the  United  States,  which  shall  have  authority 
to  sue  and  to  be  sued  in  any  court  of  competent  jurisdiction,  Federal  or 
State,  and  which  shall  be  under  the  direction  of  the  Board  and  operated 
by  it  under  such  by-laws,  rules,  and  regulations  as  it  may  prescribe 
for  the  accomplishment  of  the  purposes  and  intent  of  this  section. ’  The 
Act  provided  the  steps  of  organization  and  the  functions  of  the  Corpora¬ 
tion  and  prescribed  criminal  penalties  against  any  person  who  perpetrates 
certain  frauds  against  the  Corporation  or  against  the  Board-.  '12  U.S.C.A, 
1467.  To  accomplish  the  enforcement  of  the  criminal  penalties  the 
Board  adopted  and  promulgated  Section  17,  Cii.  VI.  ’Manual  of  Buies  and 
Regulations ’ ,  as  follows: 

11  ’Penalties  or  Criminal  Matters  -  In  substance  the  Home  Owners' 
Loan  Act  imposes  penalties  (a)  for  the  making  of  any  false  statement  or 
the  overvaluing  of  any  security  for  the  purpose  of  influencing  the  action 
of  the  Corporation  on  a  loan  ...  The  Le^al  Department  in  Washington 
handles  all  criminal  matters  in  cooperation  with  the  Department  .of  Jus¬ 
tice.  Any  person  having  reason  to  believe  that  there  has  been'  a  viola¬ 
tion  of  law  affecting  the  Home  Owners’  Loan  Corporation  should  forward 
the  information  with  all  available  supporting  data  directly  to  the  Home 
Owners'  Loan  Corporation,  Criminal  Section,  Legal  Department,  ‘Washing¬ 
ton,  D.  C.  ' " 

The  plaintiffs'  suit  was  originally  filed,  in  July  1958, 
against  HOLC  and  certain  individuals  said  to  be  officers  of  the  Corpo¬ 
ration.  They  have  since  been  dismissed  from  the  case.  In  the  petition, 
as  amended,  it  was  alleged  that  the  Corporation  maliciously  and  without 
probable  cause  procured  the  plaintiff  to  be  indicted  by  the  Federal 
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grand  jury  in  the  Central  Division  of  the  Southern  District  of  California 
and  the  indictment  was  set  out  in  the  pleading.  It  accused  the  plain¬ 
tiff  in  three  counts  of  conspiring  to  commit  and  committing  crimes  de¬ 
nounced  by  the  Home  Owners’  Loan  Act  (Sec,  8  a)  in  procuring,  preparing 
and  causing  t*  be  filed  false  "Affidavits  of  Eligibility"  in  support  of 
loans  applied  for  and  authorized  by  the  Act  to  be  made  by  EOLC.  Plain¬ 
tiff  alleged  that  the  accusations  in  the  indictment  were  false  and  that 
the  defendant  maliciously  caused  the  indictment  to  be  found  upon  fraudu¬ 
lent  evidence  and  upon  false  testimony  of  witnesses,  the  defendant  well 
knowing  the  testimony  to  be  false  and  without  probable  cause  to  believe 
the  plaintiff  guilty  of  any  of  the  said  crimes.  It  was  further  alleged 
that  defendant  had  procured  the  plaintiff  to  be  brought  to  trial  upon 
the  indictment  and  that  the  trial  had  resulted  in  acquittal, 

"The  Home  Owners’  ^oan  Corporation  demurred  to  the  amended 
petition  on  three  grounds,  each  of  which  were  sustained  by  the  trial 
court.  In  view  of  our  conclusions  on  the  appeal ,  we  need  to  discuss 
only  the  grounds  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendant, 

"The  plaintiff’s  petition  did  not  detail  any  of  the  steps 
taken  by  the  defendant  Corporation  which  constituted  the  alleged  pro¬ 
curement  of  the  indictment  and  instigation  of  the  malicious  prosecu¬ 
tion  for  which  recovery  was  sought,  A  fair  inference  from  the  allega¬ 
tions  ®f  the  petition  is  that  officers  of  the  Corporation,  in  connection 
with  their  work  for  the  Corporation  but  acting  maliciously  and  without 
probable  cause,  forwarded  information  against  the  plaintiff  to  the 
’Criminal  Section  (of  the  Home  Owners’  Loan  Corporation),  Legal  Depart¬ 
ment,  Washington,  D.  C, ’  as  contemplated  in  the  Regulation  of  the  Board 
above  set  forth,  and  that  the  prosecution  of  plaintiff  resulted  proxi- 
mately  from  such  action.  It  was  conceded  at  the  bar  that  the  petition 
might  be  so  construed, 

"The  contention  of  the  Home  Owners'  Loan  Corporation  upon  the 
foregoing  ground  of  the  demurrer  is  that  the  acts  of  the  Corporation  and 
its  officers  and  employees  which  occasioned  the  criminal  prosecution 
against  the  plaintiff  were- off icial  acts,  done  in  performing  govern¬ 
mental  functions,  and  that  such  official  action  can  not  be  made  the 
basis  of  a  suit  for  malicious  prosecution.  It  is  pointed  out  that  the 
Act  imposes  the  duty  of  its  administration 'upon  the  defendant  Corpora¬ 
tion.  A  strict  enforcement  of  its  criminal  provisions  is  necessary  to 
successful  administration  of  the  Act  and  the  regulation  of  the  Board  re¬ 
quiring  information  concerning  violations  affecting  defendant  Corpora¬ 
tion  to  be  sent  to  the  'Home  Owners’  Loan  Corporation,  Criminal  Section, 
Legal  Department,  Washington,  D,  C, '  is  a  proper  regulation  adapted  to 
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carry  out  the  Act,  The  public  interest  will  necessarily  suffer  unless 
all  the  employees  of  the  defendant  Corporation  who  have  to  do  with  loan¬ 
ing  out  the  government  money  are  vigilant  and  zealous  to  prevent  and  in¬ 
form  against  frauds  upon  the  Corporation  brought  to  their  notice  in  the 
course  of  their  service.  The  gist  of  an  action  for  malicious  prosecution 
is  the  animus  and  motive  -  the  malice  of  the  accuser.  Where,  however, 
the  accusation  is  made  by  public  officers  and  in  the  course  of  their  of¬ 
ficial  duties,  as  when  an  information  is  filed  by  a  district  attorney, 
or  an  indictment  by  the  foreman  of  a  grand  jury  or  a  bind-over  order  by 
a  committing  magistrate,  it  is  against  public  policy  to  allow  an  action 
for  malicious  prosecution  to  be  maintained  on  account  of  such  official 
acts.  The  policy  doubtless  results  from  the  inherent  public  necessity 
of  having  justice  administered  through  the  process  of  accusation  and 
trial  which  justifies  immunity  to  those  who  are.  required  by  the  laws  to 
perform  the  indispensable  official  acts  to  that  end. 

11  It  is  contended  that  the  same  principle  of  public  policy  is 
applicable  to  the  present  suit  and  justified  the  dismissal  entered  by 
the  trial  court.  We  are  of  opinion  that  the  contention  is  sound  and 
that  the  principles  defined  in  Spalding  v,  Vilas,;  161  U. 3.  483;  Phelps 
v,  Dawson  (C.C.A.  8)  97  F.  (2d)  339,  and  Cooper  v.  O'Connor,  App.  D.  C. 

99  F.  (2d)  135,  are  controlling  in  this  case  and  require  affirmance  of 
the  judgment.  Whether  or  not  the  officers  and  employees  of  the  Home 
Owners'  Loan  Corporation  entertained  malice  towards  the  plaintiff ©r 
whether  they  acted  in  bad  faith  and  without  probable  cause  in  forward¬ 
ing  information  against  him,  the  fact  remains  that  the  Corporation  is 
an  agency  of  the  government  charged  by  the  Act  and  the  Regulation  made 
pursuant  to  the  Act,  with  an  official  duty  to  forward  inf ormation  con¬ 
cerning  violations  of  law  affecting  the  Corporation.  Its  motives  in  so 
doing  can  not  be  made  the  basis  of  an  action  against  it  by  an  individual 
in  a  malicious  prosecution  suit. 

11  Cases  are  cited  to  the  point  that  the  Home  Owners'  Loan  Cor¬ 
poration  may  be  subjected  to  suit  for  damages  arising  in  tort  as  well  as 
upon  contract,  Keifer  &  Keifer  v.  Reconstruction  Finance  Corporation, 

306  U. S.  381.  Sloan  Shipyard  Corporation  v.  U. S.S.B.  Emergency  Fleet 
Corporation,  258  U.S.  540;  Pennell  v.  Home  Owners'  Loan  Corporation,  21 
F.  Supp.  497;  Panama  R.  Co.  v.  Curran,  256  F.  768;  U.  S.  v/  Strang,  254 
y.  S.  491;  Central  Markets,  Inc.  v.  King,  (Neb.)  272  N.W.  244.  They 
have  been  considered  but  are  not  found  controlling  here,  nor  do  we  deem 
it  necessary  to  discuss  other  questions  ably  argued  in  the  briefs.  Af¬ 
firmed." 
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mortgages 

(HOLC  v,  Regina  Paul,  et  al.  Circuit  Court,  Ingram  County, 

Michigan,  in  Chancery.) 

Foreclosure  of  a  first  mortgage  extinguished  the  second 

mortgage  which  was  not  revived  when  HOLC  made  recovery  or 

redemption  loan  that  enabled  mortgagor  to  reacquire  title. 

Paul  executed  a  first  mortgage  to  Prudential  Insurance  Company 
and  a  second  mortgage  to  Stewart.  The  second  mortgage  stated  in  its 
granting  clause  following  the  description  that  it  was  subject  to  the 
mortgage  to  Prudential.  In  a  later  paragraph  of  the  second  mortgage 
Paul  covenanted  that  he  was  well  and  truly  seized  of  the  premises  in  fee 
simple  free  of  all  encumbrances  whatever  except  as  above  described  and 
that  he  would  warrant’  and  defend  the  same  against  all  lawful  claims 
whatever.  Subsequently  the  Prudential  or  first  mortgage  was  foreclosed 
and  the  period  of  redemption  expired,  the  title  becoming  absolute  in 
Prudential.  HOLC  then  made  a  recovery  or  redemption  loan  to  Paul,  caus¬ 
ing  Prudential  to  convey  to  Paul  and  Paul  to  mortgage  to  HOLC.  Stewart 
then  contended  that  when  title,  again  vested  in  Paul  his  (Stewart's) 
mortgage  revived  and  reattached — and  prior  to  the  mortgage  of  HOLC. 

The  court  found  that  the  covenant  in  Stewart's  mortgage  was 
qualified  by  the  statement  in  his  mortgage  that  it  was  subject  to  the 
Prudential  mortgage  and  by  the  exception  of  the  Prudential  mortgage. 

The  court  therefore  held  that  Paul  was  not  estopped  to  assert  that 
Stewart's  mortgage  had  been  extinguished  by  the  foreclosure  of  the  prior 
Prudential  mortgage  or  to  deny  that  it  revived  and  reattached;  that 
Stewart's  mortgage  was.  so  extinguished',  and  that  it  did  not  revive  or 
reattach  when  Paul  again  acquired  title. 


MORTGAGES  -  PRIORITIES  -  RECORDING 

(HOLC  v.  Walter  Nasierowski,  et  al.  Circuit  Court,  Wayne 

County,  Michigan,  in  Chancery.) 

An  HOLC  mortgage  is  entitled  to  priority -over  unrecorded 

mortgage  of  which  HOLC  had  no  notice  at  time  it  made  its 

loan. 

Walter  Nasierowski  and  wife  were  purchasing  from  Helen  B,  Smith 
realty  involved  under  a  land  contract  dated  March  2,  1929.  The  property 
was,  however,  subject  to  a  prior  mortgage  in  favor  of  the  Missouri  State 
Life  Insurance  Company.  On  May  2,  1932,  Walter  Nasierowski  executed  a 
mortgage  on  the  property  to  Frank  J.  Kolodziejski  and  wife,  but  this 
mortgage  was  not  recorded  until  September  10,  1934. 
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On  July  1,  1952,  Nasierowski  and  .wife  being  in  default  on  their 
land  contract,  Helen  B.  Smith  obtained  judgment  of  restitution.  Missouri 
State  Life  Insurance  Co.  then  foreclosed  its  mortgage  and  obtained  a 
sheriff's  deed  to  the  property  on  June..  13,  1933.  On  September  8,  1933, 
Missouri  State  Life  Insurance  Company  conveyed  the  property  to  General 
American  Life  Insurance  Company. 


On  July  19,  1933,  Nasierowski  and  wife  applied  to  IIOLC  for  a 
loan  with  which  to  redeem  or  recover  the  property  from  the  foreclosure 
of  the  Missouri  State  Life  Insurance  Company  mortgage  and  the  land  con¬ 
tract.  They  did  not  disclose  the  existence  of  the  still  unrecorded  mort¬ 
gage  to  Kolodziejski  and  wife,  and  KOLC  made  the  loan  without  knowledge 
of  it,  its  mortgage  being  recorded  on  May  29,  1934.  Thereafter, 
Nasierowski  and  wife  defaulted  in  their  payments  to. KOLC  and  EOLC  insti¬ 
tuted  foreclosure  suit.  In  this  foreclosure  suit,  Kolodziejski  and  wife 
contended  that  their  mortgage  was  a  lien  prior  to  the  lien  of  the  KOLC 
mortgage.  The  court  held  that  since  the  IIOLC  mortgage  was  recorded  prior 
to  the  recording  of  the  Kolodziejski  mortgage  and  since  there  was  no  ade¬ 
quate  or  proper  evidence  of  any  facts  or  circumstances  giving  IIOLC,  at 
the  time  it  took  its  mortgage,  notice  of,  or  putting  it  on  inquiry  con¬ 
cerning  the  then  unrecorded  Kolodziejski  mortgage,  HOLC  had  the  prior 
lien  on  the  property. 


MORTGAGES  -  JUDICIAL  SALES 

( Schave  et  al  v.  New  York  Life  Insurance  Co., - Okla. - , 

94  P.  2d  892.) 

Judicial  sales  should  be  final,  and,  in  absence  of  fraud, 

unfairness,  or  inadequacy  of  price,  so  great  as  to  shock 

conscience  of  court,  there  is  no  abuse  of  discretion  in 

confirming  sale  made  in  conformity  to  statute.  ■ 

The  Metropolitan  Life  Insurance  Company  foreclosed  upon  proper¬ 
ty  of  defendant  and  received  a  judgment  for  $7,603.09,  interest,  attor¬ 
neys'  fees  and  costs.  The  court  further  decreed  that  the  property  should 
be  sold  to  satisfy  said  judgment  if  not  paid  within  six  months.  The 
judgment  was  not  paid  and  the  property  was  advertised  and  sold,  being 
bid  in  by  plaintiff  for  $8,000.  Defendants  filed  objections  to  confir¬ 
mation  of  the  sale.  Motion  to  confirm  the  sale  was  filed  and  sustained 
over  defendants'  objections. 

In  appealing  this  case  the  defendants  attempted  to  show  that 
the  plaintiff,  through  its  agent,  fraudulently  and  wilfully  gave  out  in¬ 
correct  information  regarding  the  amount  due  on  the  mortgage  and  the  con- 
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dition  of  the  title  of  the  land  in  order  to  stifle  the  bidding  thereon, 
and  that  prospective  purchasers  of  the  property  thereby  refused  to  en¬ 
ter  into  any  sale  agreement  with  defendants,  by  reason  of  such  mis¬ 
representations,  thereby  preventing  defendants  from  redeeming  the 
property.  The  theory  upon  which  this-  is  based  is  that  there  being  a 
gross  inadequacy  of  price ,  accompanied  by  these  other  circumstances,  a 
presumption  of  fraud  was  thereby  raised. 

The  court  found  that  the  original  price  of  the  mortgage  was 
$7,500  and  that  $3,000  was  bid.  It  said  that  "The  decisions  from  this 
court  are  uniform  in  holding  that  mere  inadequacy  of  price  for  property 
sold  at  a  sheriff’s  sale  is  not  sufficient  to  avoid  the  sale  in  the 
absence  of  fraud,  irregularity  or  other  causes,  unless  the  considera¬ 
tion  is  so  grossly  inadequate  as  to  shock  the  conscience  of  the  court," 
McLain  Land  &  Investment  Co,  v.  Swof f ord  Bros,  Dry  Goods  Co. ,  11  Okl, 

429,  68  P,  502;  Aldridge  Hotel  Co.  v.  Mainard,  171  Okl.  422,  43  P,  2d 

738;  Myers  v.  Carr,  173  Okl.  335,  47  P.  2d  156;  Piolle  v.  Eirst  Nat. 
Bank,  173  Okl,  501;  49  P.  2d  145;  Local  Federal  Savings  &  Loan  Ass’n 
v.  Knie,  177  Okl.  633,  61  P.  2d  635. 

The  court  further  went  on  to  say  that:  "In  the  instant  case 
no  evidence  was  given  that  the  price  for  which  the  plaintiff  bid  the 

property  in  was  inadequate,  nor  were  there  any  circumstances  shown 

which  would  have  justified  the  trial  court  in  refusing  to  confirm  the 
sale.  The  record  reflects  this  foreclosure  suit  was  filed  May  5, 

1936.  The  sale  was  held  January  17,  1938,  and  confirmed  March  11, 

1938,  at  which  time  defendants  did  not  offer  any  evidence  to  support 
their  objections  to  the  confirmation. 


"In  view  of  this,  and  in  the  absence  of  a  showing  of  other 
circumstances,  we  decline  to  hold  the  price  paid  at  the  foreclosure 
sale  was  inadequate;  particularly  in  view  of  the  further  fact  that  de¬ 
fendants  had  ample  opportunity  to  present  evidence  to  the  trial  court 
in  support  of  their  objection  to  the  confirmation  of  sale,  but  failed 
to  do  so. 


"It  is  a  settled  principle  of  law  in  this  jurisdiction  that 
the  trial  court’s  judgment  upon  a  motion  to  confirm  or  s.et  aside  a 
judicial  sale  will  not  be  disturbed  on  appeal,  unless  it  affirmatively 
appears  the  trial  court  abused  its  discretion.  See  Bui' ton  v.  Mee, 

152  Okl.  220,  4  P.  2d  33;  Jorden  et  al  v.  Mee,  172  Okl.  457,  45  P.  2d 
502;  Fernow  v.  Watts,  172  Okl.  128,  44  P.  2d  24;  University  of  Tulsa 
v.  Moores  et  al. ,  177  Okl.  548,  61  P.  2d  25." 


It  was  found  that  the  sale  was  properly  advertised  so  defend¬ 
ants’  argument  to  the  contrary  was  overruled.  The  decision  of  the 
lower  court  was  affirmed. 
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MUNICIPAL  COPPOPATIONS  -  MANDAMUS 

(Cortellini  v.  City  of  Niagara  Falls,  et  al.  Supreme  Court 
Appellate  Division,  Fourth  D  partnent ,  14  N.Y.S.  2d,  924.) 

A  proceeding  in  the  nature  of  mandamus  by  a  taxpayer  to  com¬ 

pel  city  manager  and  building  commissioner  to  institute  pro¬ 
ceedings  against  a  eroeerty  owner  to  the  end  that  owner 1 s 
building  should  conform  to  the  building  code  and  to  -prevent 

occupancy  of  building  until  it  was  made  to  conform,  which 

proceeding  was  to  prevent  the  property  owner  from  occupying 

building  and  not  for  the  benefit  of  public  generally  would 
not  lie. 


This  was  an  action  in  the  nature  of  a  mandamus  proceeding  by 
the  plaintiff  against  the  City  of  Niagara  Falls,  N.  Y. ,  and  two  of  its 
officials,  who  alleged  that  as  a  citizen  and  taxpayer  he  has  "an  in¬ 
herent  interest  in  the  enforcement  of  the  Building  Code  and  other  ordi¬ 
nances  of  the  City  of  Niagara  Falls;"  and  that  he  is  interested  in  this 
proceeding  because  he  is  the  owner  of  the  property  adjacent  to  that  of 
the  defendant  Lostracco,  The  purpose  of  plaintiff’s  proceeding  is  to 
prevent  defendant,  Lostracco,  from  occupying  the  building  in  question 
and  not  for  the  benefit  of  the  public  generally. 


The  court  upon  finding  that  the  acts  complained 
affect  the  people  of  the  City  of  Niagara  Falls  generally 
cause  any  special  injury  to  the  people  of  such  city,  held 
plaintiff  and  said: 


of  did  not 
and  did  not 
against  the 


'The  petitioner  claims  that  the  Building  Code  was  adopted  to 


insure  the  health  and  welfare  of  the  public. 


o 

lowever 


if  the  occupancy 


so 


of  this  building  is  detrimental  to  the  city  by  the  threat  of  injury 
imminent  anu  suostantial  as  to  make  it  proper  tint  the  taxpayers  be 
protected’ ,  then  the  petitioner  has  a  remedy  by  a  taxpayer’s  action  for 
an  injunction.  General  Municipal  Law,  sec.  51;  Gamp  bell  v.  City  of 
New  York,  244  N.Y.  517,  550,  155  N. 3.  628,  50  A.L.R.  1475. 


"A  peremptory  order  will  not  be  granted  where 
is  provided  by  law.  Matter  of  Towers  Management  Corp.  v 
N.Y.  94,  97,  2  N.3.  2d  275. 


another  remedy 
•  Thatcher,  271 


Tne  remedy  sought  herein  may  not  be  used  to  prevent  ’third 
parties  from  doing  illegal  acts’.  Matter  of  Walsh  v.  LaGuardia'.  269 
N.Y.  457,  199  N.S.  652,  655. 

"It  is  apparent  that  this  proceeding  was  instituted  to  pre¬ 
vent  Lostracco  from  occupying  the  building  in  question  and  not  for  the 
benefit  of  the  public  generally.  It  would  not  be  a  wise  exercise  of 
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judicial  powers  to  interfere  with  the  administrative  officials  of  the 
city  in  the  performance  of  their  duties,  unless  the  illegal  acts  com¬ 
plained  of  result  in  the  waste  of  public  funds  'or  are  so  flagrant  and 
numerous  as  to  be  injurious  to  the  public  welfare.  But  even  in  such 
cases  it  may  be  well  to  leave  it  to  the  voters  of  the  city  to  prevent 
the  continuance  in  office  of  such  officials.  Generally  it  may  be  said 
that  the  courts  will  not  seek  to  enforce  laws  and  ordinances  by  per¬ 
emptorily  ordering  administrative  officials  to  institute  proceedings 
under  such  laws  and  ordinances.  Matter  of  Walsh  v.  LaGuardia,  supra; 
People  ex  rel  Clapp  v.  Listman,  40  Misc.  372,  82. N.Y.S.  263,  affirmed 
'  84  App.  Div.  633;  82  N.Y.S.  784;  Matter  of  Carmody  v.  City  of  Elmira, 
160  Misc.  916,  290  N.Y.S.  1021.)" 


MUNICIPAL 


CORPORATIONS  -  POLICE  POWER 


SPECIAL  ASSESS¬ 


MENTS 

(City  of  East  St.  Louis  v.  Illinois  State  Trust  Co., 
Illinois  Supreme  Court,  October  10,  1939 
Statute  authorizing  city  to  collect  delinquent  assess¬ 
ment  in  action  anainst  owner  after  forfeiture  of  land 
for  nonpayment  of  assessment  is  unconstitutional. 


An  Illinois  statute  (R. S.  1937,  Ch.  120 )  authorizing  cities 
which  have  made  improvements  by  means  of  special  assessments  to  sue 
owners  of  property  forfeited  fer  nonpayment  of  assessments  in  an  action 
of  debt  for  the  amount  of  the  assessment  is  unconstitutional  because  in 
conflict  with  a  provision  of  the  State  Constitution  (Art.  9,  Sec.  9) 
authorizing  the  Legislature  to  empower  cities  "to  make  local  improve¬ 
ments  by  special  assessment". 


Under  the  Constitution,  as  construed  by  this  court  in  prior 
cases,  a  city's  remedy  in  the  event  of  delinquency  in  the  payment  of 
special  assessments  is  limited  to  a  proceeding  in  rem  against  the 
property.  The  owner  does"-  not  incur  any  personal  liability. 


In  the  instant  case,  a  city  invoking  the  statute  for  a  per¬ 
sonal  judgment  against  the  owner  of  land  for  forfeiture  of  the  land 
for  delinquency  concedes  that  a  judgment  can  operate  only  in  rem  before 
forfeiture,  but  contends  that  the  rule  does  not  obtain  after  for¬ 
feiture.  It  asserts  in  support  of  the  contention  that,  since  the  rem¬ 
edy  in  rem  Ins  failed  to  enforce  payment  of  the  assessment,  it  may  re¬ 
sort  to  an  action  in  personam  to  compel  payment.  The  contention  is 
without  merit. 


The  failure  to  collect 
rem  cannot  transform  a  liability 


a  special  assessment  by  proceeding  in 
in  rem  into  a  personal  liability.  The 
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reasoning  of  this  court  in  prior  cases  in  holding  that  .a  special  assess¬ 
ment  creates  in  the  first  instance ■ only  a  liability  in  rem,  recoverable 
against  the  particular  tract  of  land  assessed,  applies  with  equal  co¬ 
gency  after  a  judgment  of  forfeiture  has  been  obtained.  The  judgment  of 
forfeiture  is  the  final  step  in  collecting . the  delinquent  assessment 
from  the  premises,  and  for  special  assessments  it  is  the  exhaustion  of 
the  liability  allowed  by  the  constitution. 

The  city’s  contention  is  supported  by  ,the  case  of  Smith  v. 
People,  3  Ill.  App.  380,  "but  with  that  reasoning  we  are  unable  to  agree. 


MUNICIPAL  C0HP05ATI0NS  -  ZONING 

(Geisenfeld  v.  Village  of  Shorewood  et  al.  Supreme  Court 

of  Wisconsin,  287  N.W.  683.) 

Where  the  adoption  of  a  municipal  zoning  ordinance  is  a 

reasonable  exercise  of  police  power,  such  an  ordinance 

cannot  be  successfully  assailed  as  unconstitutional.  A 

municipal  zoning  ordinance  is  presumed  to  be  valid,  and 

one  who  asserts  its  invalidity  must  establish  his  claim 

by  making  the  fact  of  its  invalidity  clearly  appear  and 

showing  that  ordinance  is  not  reasonable  in  respect  to 

his  'property. 

This  action  was  commenced  by  the  plaintiff  against  the  defend¬ 
ants  $  Village  of  Shorewood,  its  manager,  trustees,  clerk,  and  the  Attor¬ 
ney  General  of  Wisconsin,  for  the  purpose  of  obtaining  a  declaratory 
judgment  as  to  the  constitutionality  of  so  much  of  a  zoning  ordinance 
as  restricted  the  use  of  certain  lots  belonging  to  the  plaintiff,  to 
residential  purposes.  Prom  a  judgment  which  declared  the  ordinance  un¬ 
reasonable,  unconstitutional  and  void,  and  perpetually  enjoined  the  de¬ 
fendant  village  and  its  officers  from  enforcing  it  insofar  as  it  applied 
to  the  plaintiff’s  property  the  defendants  appealed. 

The  Village  of  Shorewood  adopted  a  zoning  ordinance  applicable 
to  the  entire  village.  The  plaintiff  owned  three  lots  which  by  the 
ordinance  we re  classified  as  residential  property.  The  facts  of  the 
case  show  that  all  around  plaintiff’s  property  are  located  stores,  fill¬ 
ing  stations,  etc.,  and  that  his  property  is  worth  less  than  half  of 
what  it  would  be  worth  if  it  were  so  classified  that  he  could  build  an 
apartment  house  or  a  business  building  on  it.  Plaintiff  assailed  the 
ordinance  insofar  as  it  classified  his  three  lots  as  residential  proper¬ 
ty  and  contended  that  the  ordinance  as  to  him  is  arbitrary,  unreasonable, 
discriminatory  and  confiscatory  and  violates  his  constitutional  rights. 


CEC  5074 


No.  65 


December  1939 


21 


HOUSING  LEGAL  DIGEST 


The  trial  court  found  many  of  the  facts  to  he  as  stated  and 
"concluded  that  the  ordinance  which  classified  the  plaintiff’s  proper¬ 
ty  as  residential  was  adopted  without  due  consideration  being  given  to 
the  natural  development  of  the  village  in  the  ares,  surrounding  the 
plaintiff’s  property;  that  the  plaintiff’s  property  was  and  now  is  in 
the  heart  of  an  apartment  and  business  district;  that  the  classifica¬ 
tion  of  the  plaintiff’s  property  as  residential  deprives  the  plaintiff 
of  his  property  without  due  process  of  lav;  and  denies  the  plaintiff 
the  equal  protection  of  the  law;  that  the  action  of  the  board  of  trus¬ 
tees  in  classifying  plaintiff's  property  as  residential  was  and  is 
arbitrary,  unreasonable,  unjustified,  discriminatory,  confiscatory  and 
an  abuse  of  discretion  and  an  abuse  of  the  exercise  of  its  power;  that 
the  plaintiff’s  premises  are  not  desirable  for  residential  purposes 
and  cannot  be  profitably  used  or  disposed  of  for  such  purposes.;  that 
the  retention  of  the  plaintiff ’ s  property  in  a  residential  district 
has  reduced  its  natural  value  from  $125  to  $40  per  front  foot  and 
that  the  erection  and  construction  of  an  apartment  or  business  struc¬ 
ture  on  plaintiff’s  property  will  not  in  any  way  affect  either  the 
public  health,  safety,  welfare  or  morals  of  the  community." 

In  upholding  the  decision  of  the  Trial  Court  and  holding 
that  it  did  not  err  in  its  decision  and  judgment  the  Supreme  Court 
said  in  part:  "The  ordinance  as  a  whole  is  not  assailed.  The  con- 
s titutionali ty  of  zoning  ordinances  was  sustained  in  State  ex  rel. 
Carter  v.  Harper,  182  Wis.  148,  196  N. W.  451,  33  A.L.H,  269,  where 
the  adoption  of  such  an  ordinance  is  a  reasonable  exercise  of  the 
police  power  such  an  ordinance  may  not  successfully  be  assailed. 

State  ex  rel.  Carter  v.  Harper,  supra. 

"There  must  be  some  reasonable  basis  for  legislative  activi¬ 
ty  in  respect  to  the  matter  dealt  with,  else  the  subject  is  outside  the 
scope  of  legislative  interference  .  .  •  reasonable  doubts  being  re¬ 
solved  in  favor  of  legislative  discretion."  Mehlos  v.  Milwaukee,  156 
Wis.  561,  146  N.W.  882,  885,  51  L.E.A.  ,  N.S. ,  1009,  Ann.  Cas.  1915  C, 
1102. 

"The  very  fact  of  delegation  of  this  power  /zoning  power;/  to 
common  councils  implies  a  field  of  legislative  discretion  within  which 
it  acts  are  not  subject  to  judicial  review.  It  is  only  when  the  bounds 
of  that  field  are  clearly  exceeded  that  courts  will  deny  validity  to 
such  an  ordinance."  La  Cr*sse  v.  Elbertson,  205  Wis.  207,  237  N.W. 

99,  101. 

"In  State  ex  rel.  Tingley  v,  Gurda,  209  Wis.  63,  243  N.W. 

317,  we  held  that  a  city  ordinance  in  so  far  as  it  placed  in  a  resi¬ 
dential  district  property  in  the  heart  of  an  industrial  area  having 
far  less  value  for  residential  purposes  was  unconstitutional  as  being 
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In  Howland  v.  City  of  Racine,  223  Wis. 


488,  271 


W,  36,  it  was  held  that  the  ordinance  there  considered,  in  so  far 


unreasonable. 

N,  77. 

.'.as.it  classified  ''the'  property  belonging  'to /the;  plaintiff  as  resi-  . 

“  dehtial’  property,  was^unf easonable,  unconstitutional  and  void.  A  sonin 

ordinance'  is  presumed' to  be  valid  and  he. who  asserts  its  invalidity  mu s 

•establish  his  •claim,1  La- Crosse  v.  Libert  son,,  supra.;  •must  .make  the  fact 

of  -  its  invalidity,  clearly  .appear, 1  State  ex  r.el..  Newman  v.-,  Engels,  212 

Wis.  -475,  250  NjW..-  430,- •432;.  or  'must  shpw  that  it  is  unreasonable  in 

respect  to' /his /property 1 ,  Howland  v.  City  of- Ha  cine,,  supra  /223  Wis. 

48 8 ,;  '271 '  N.W,  38/.  ....  ;  •  ’  .  /' 

11  We  are  of  the  opinion  that  the  undisputed  physical  facts 
;  justify  the  conclusions  of  the. .trial  .court  that  the  board  of  trustees 
■in  'adooting  the  ordinance  restricting  th.e  plaintiff’s  lots  to  residen- 
tial  purposes,  clearly  exceeded  -the  bounds  of  legislative  .discretion, 
and  that  the  ordinance  in  that  respect  was  unconstitutional  and  void 
because  1  clearly b arbitrary  and  unreasonable,  having  no  substantial  re¬ 
lation  to  the  public  health,  safety,  morals,  -or  general  welfare.1 
Village  of  Euclid,  v.  Ambler  Healty  Co.,  272  U.S.  .365^  47'.  S.  Ct.  114, 

121,  71  L.Sd. • 305,  54  A.L.H.-  1016;  Zahn  v.  Board  qf -Public  Works,. 274 
U.S.  325,  .47  S.  Ct.'  59.4,  ,71. L.Sd.  1.074;  Nectow  v.  City  of  Cambridge, 

277  U.S.  183,  48  S.  Ct.  447,  72  L.Sd.  842.  " 


.  .MUNICIPAL  COHpOxla LIONS  r  ZONING 

(Aberdeen  *  Garage,  ,  Inc.  Murdock  et  al.  Supreme .  Court  Ap-. 

pellate .Division,  Hirst  Department,  15  N.Y.S,  2d.  66,). 

* ■  A  variation  under  a.;  city  building  zone  resolution  must  do. 

substantial  .justice,  and. to  that- end  provision  fop  varia¬ 

tion  must  affect  alike  all  persons  in  same  situation.  A 
•'  •  single  property  owner’s  financial  situation  or  pecuniary 

mu  hardship  affords  no  adequate  ground  for  exercise  of  extraor- 

dinary  power  to  vary  application  to  zoning  act.-  . 

The  Board  of . Standards,  and  Appeals , denied _ an  application- under 
the  amended  Building  Zone  Resolution  to  permit  the  extension  to 'an  exist¬ 
ing  public  garage.  The  petitioner  purchased  the  property  next  to  his 
garage  several  years  after' purchase  of . the  garage- and  sought  to  build  a 
greasing  station*  etc,,  on.  this  property.  •  .  ..... 

-  •  ’  «  r  ■ 

At  the  hearing,  before  the  Board  the  neighboring  .-property  own¬ 
ers  appeared' and.  objected  to , the  granting  of  .  the 'application.  They  con¬ 
tended  that  if  the  petitioner  were  to  succeed,  the  value  of  their  apart¬ 
ment  house  properties  would  be  diminished  and  gas  fumes,  etc.,  would  be 
detrimental  to  the  health  and,. safety  of  their -  tenants,  a, 


•  The  Board,  di.d  not  grant  the  application.  The  petitioner  made 
an  application  at  Special  Term,  Bronx  County,  to  review  the  determination 
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of  the  Board,  and  an  order  was  issued  annulling  the  determination  and 
decision  of  the  Board  and  granting  relief  to  the  petitioner. 


On  appeal  this  decision  was  reversed.  The  court  said:  "We 
are  of  the  opinion  that  the  conclusion  which  the  Board  reached  was  cor¬ 
rect.  It  would  not  require  any  great  stretch  of  the  imagination  to  say 
that  the  petitioner  purchased  the  property  with  the  thought  in  mind  of 
making  the  present  application.  Consequently,  it  cannot  well  be  con¬ 
tended  that  the  restriction  imposed  by  the  Resolution  caused  petitioner 
such  a  peculiar  hardship  that  entitles  it  to  the  special  privilege  it 
seeks.  The  point  is  well  summed  up  in  Matter  of  Young  'Women’s  Hebrew 
Association,  et  al  v.  Board  of  Standards  and  Appeals  of  City  of  New 
York,  266  N.Y.  270,  194  N.E,  751,  753,  wherein  Judge  Loughran  said: 

'A  variation  under  section  21  must  do  "substantial  justice",1  To  that 
end,  the  section,  so  far  as  is  practically  possible,  must  affect  alike 
all  persons  in  the  same  situation.  Equality  of  privileges  is  a  basic 
principle  of  government.  To  cure  by  exemption  in  his  case  the  loss  re¬ 
sulting  to  one  owner  from  general  deterioration  of  a  neighborhood  is 
to  depreciate  the  adjacent  properties  of  other  owners,  and  is  unjust 
also  to  those  whose  properties  remain  subject  to  the  same  restriction 
in  other  localities  likewise  impaired.  Moreover,  such  a  theory  of 
variation  would  in  the  long  run  defeat  the  general  purpose  of  a  zoning 
law.  We  are  in  accord  with  the  reasoning  of  the  Supreme  Judicial  Court 
of  Massachusetts  in  Prusik  v.  Board  of  Appeals,  262  Mass.  451,  page 
457,  160  N.E. ,  312,  314,  where  Rugg,  C. J. ,  said  for  the  court  (457): 

’It  is  manifest  from  the  general  purpose  underlying  any  zoning  act  •  . 

•  that  the  power  to  vary  the  application  of  the  act  is  to  be  exercised 
sparingly.  Exceptional  circumstances  alone  justify  relaxation  in 
peculiar  cases  of  the  restrictions  imposed  by  the  statute.  The  domi¬ 
nant  design  of  any  zoning  act  is  to  promote  the  general  welfare  •  .  • 
The  stability  of  the  neighborhood  and  the  protection  of  property  of 
others  in  the  vicinity  are  important  considerations.  The  financial 
situation  or  pecuniary  hardship  of  a  single  owner  affords  no  adequate 
ground  for  putting  forth  this  extraordinary  power  affecting  other 
property  owners  as  well  as  the  public.’" 


MUNICIPAL  CORPORATIONS  -  ZONING  -  MANDAMUS 

(Eastern  Boulevard  Corporation  v.  Willaredt  et  al.  Court 

of  Errors  and  Appeals  of  New  Jersey,  8  Atl.  (2d)  688.) 

An  amendment  to  a  town’s  zoning  ordinance  after  an  appli¬ 
cation  for  a  building  permit  but  before  apy;>liaat ion  to  the 
Supreme  Court  for  mandamus  to  compel  issuance  of  permit, 

•  applied  to  the  application,  and,  in  absence  of  showing  that 
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ordinance  was  unreasonable,  was  a  bar  to  issuance  of  -permit 
and  to  mandamus. 

This  appeal  is  from  a  judgment  of  the  Supreme  Court  which  had 
directed  the  issuance  of  a  peremptory  writ  of  mandamus  to  compel  the 
building  inspector  and  the  commissioners  of  the  Town  of  West  New  York 
to  issue  a  permit  for  the  construction  of  a  five-story  apartment  build¬ 
ing. 


It  appears  that  on  March  22,  1938,  an  amendment  to.  the  zoning 
ordinance  was  adopted  by  the  governing  body,  placing  the  lands  of  the 
relator  in  a  zone  restricted  against  the  erection  of  apartment  houses 
more  than  two  and  one-half  stories  in  height  and  designed  for  use  by 
more  than  three  families.  The  Supreme , Court  set  aside  this  amendment 
because  of  irregularities  in  the  adoption  of  it.  This  judgment  was 
rendered  September  12,  1958. 


On  May  26,  1938,  the  relator  applied  for  a  building  permit  for 
the  erection  of  the  proposed  apartment  house,  and  the  building  inspector 
declined  to  issue  the  permit. 


On  September  8,  1938,  an  ordinance,  was  introduced  to  amend  the 
zoning  ordinance,  which  amendment  likewise  restricted  relator’s  proper¬ 
ty  against  the  proposed  use,  which  was  adopted  on  October  23,  1938. 

The  relator  applied  for  a  writ  of  mandamus  which  was  granted 
on  December  8,  1938.  Therefore,  at  the  time  of  the  application  for  the 
mandamus  the  second  amendment  to  the  zoning  ordinance,  the  adoption  of 
which  was  not  attacked,  was  in  effect. 

The  Supreme  Court  held  that  the  record  din  not  show  the 
reasonableness  of  the  restriction,  and  since  there  was  no  valid  ordi¬ 
nance  zoning  the  property  against  apartment  houses  in  existence  on  May 
26,  1938,  the  relator  was  entitled  to  its  permit,  notwithstanding  the 
adoption  of  a  valid  amendment  before  the  application  for  mandamus  was 
made. 

This  court  in  upholding'  the  issuance  of  the  writ  of  mandamus 
said:  "As  to  the  reasonableness • of  the  restriction,  we  are  of  the 

opinion  that  the  burden  was  upon  the  relator  to  demonstrate  that  it 
was  unreasonable  and  that  there  was  no  duty  upon  the  town  to  sustain 
its  reasonableness,  in  the  absence  of  proof  to  the  contrary.  There  was 
no  evidence  submitted  to  the  Supreme  Court  upon  this  question  and  there 
is  none  in  the  record  here.  Hence,  we  conclude  there  was  no  justifica¬ 
tion  for  the  issuance  of  mandamus  upon  this  ground. 
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"Upon  the  question  of  whether  or  not  the  amendment  to  the  zon¬ 
ing  ordinance  of  October  25,  1938,  was  applicable  to  the  relator’s  re¬ 
quest  for  a  building  permit,  we  conclude' that  the  holding  in  Koplin  v. 
South  Orange,  142  A.  235,  6  N.J,  Misc.  489,  affirmed  105  N.J.L.  492,  144 
A.  920,  and  the  long  line  of  cases  following  it,  is  applicable  here.  In 
that  case  there  was  a  zoning  ordinance  which,  under  the  decisions  of  our 
courts,  was  invalid  insofar  as  it  attempted  to  restrict  the  use  relator 
sought  to  make  of  her  property.  After  her  application  for  a  permit  was 
refused  and  after  a  rule  to  show  cause  was  allowed  and  the  matter  sub¬ 
mitted  to  the  court  upon  the  return  of  the  mile,  the  zoning  amendment  to 
the  constitution  was  adopted  and  the  enabling  act  validating  previously 
existing  ordinances  was  enacted.  It  was  held  that  the  court  should  con¬ 
sider  the  state  of  the  law  at  the  time  of  its  decision  -and  refuse  to  ex¬ 
ercise  its  discretion  to  issue  mandamus,  citing  Rohrs  v.  Zabriskie,  102 
N.J.L.  473,  133  A.  65.  The  latter  case  was  one  in  which  an  amendment  to 
the  building  code  was  adopted  after  a  permit  was  applied  for  but  before 
decision  by  the  court.  The  amendment  had  to  do  with  the  elimination  of 
fire  hazard  and  did  not  concern  zoning,  but  this  makes  no  difference  in 
the  legal  principle  involved.  A  valid  exercise  of  the  police  power  by 
the  municipality  for  one  pur p o s e_jwou 1 d  be  as  effective  as  for  another. 

As  was  said  in  the  Koplin  case  _/l42  A.  237,  6  N.J. Misc.  489/ ,  in  dis¬ 
cussing  the  Rohrs  case:  ’?or  we  believe  it  to  be  immaterial  whether 


the  changed  conditions  arise 


‘ron  an  intervening  valid  municipal  ordi¬ 


nance,  as  in  that  case,  or  from  a  statute  enacted  pursuant  to  an  amend¬ 
ment  of  the  Constitution  of  the  state,  as  in  this  case.1 


"Likewise,  the  reasoning  of  the  Koplin  case  applies  here  even 
though  the  changed  conditions  there  resulted  from  constitutional  amend¬ 
ment  and  statute.  A  valid  exercise  of  power  by  the  municipality  would 


be  as  effective  as  the  exercise  of  power 
ture  .  .  • 


the  people  and  the  legisla¬ 


te  conclude,  therefore,  that  under  the  reasoning  of  the  cases 
cited,  the  amendment  to  the  zoning  ordinance  adopted  October  25,  1938, 
was  applicable  to  the  relator’s  case,  and  was,  if  properly  adopted  and 
reasonable,  a  bar  to  the  issuance  of  a  permit  and  a  writ  of  mandamus 
therefor.  The  relator  therefore  was  hot  entitled  to  the  peremptory 
writ  -of  mandamus  unless  it  established  the  invalidity  or  unreasonable¬ 
ness  of  the  amendment  and  it  produced  no  proofs  to  do  so." 
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MUNICIPAL  C0EP03ATI0NS  -  MANDAMUS  -  ZONING 

(Miller  v.  Seaman  et  al.  Superipr  Court  of  Pennsylvania, 

8A  2d'  415.) 

Where  city  building  inspection  superintendent  denied  build¬ 

ing  permit  for  specified  reason,  unconnected  with  city 
zoning  reflations,  that  proposed  dwelling  was  not  as  wide 

as  required  by  -previously  repealed  statute,  man  damns  pro¬ 

ceeding  to  require  issuance  of  permit  by  such  officer, _ 

rather  than  appeals  to  Board  of  Adjustment  and  courts,  was 

proper  remedy  for  permit.  Limitation  of  right  to  use  one’s 

own  property  by  city  zoning  regulations  must  be  reasonable 

and  based  on  imperious  considerations  of  public  health. 

morals  and  safety,  not  artistic  or  aesthetic  consideration. 


This  proceeding  was  brought  by  plaintiff  for  a  writ  of  alterna¬ 
tive  mandamus  to  require  defendant,  superintendent  of  the  bureau  of  build¬ 
ing  inspection  of  the  city  of  Pittsburgh*  to  issue  a  building  permit  to 
her.  Anna  Brosnan  and  another  intervened  as  defendants.  Prom  an  order 
overruling  plaintiff’s  demurrer  to  interveners’  answer,  plaintiff  appealed. 


"This  case,  while 
involved  in  Brosnan’ s  Appeal 
330  Pa.  161,  198  A.  629 /has 


concerned  with  the  sane  subject  matter  as  was 
,  129  Pa*  Super.  411,  195  A,  469,  affirmed  in 
to  do  with  a  wholly  different  legal  question. 


ii 


Appellant  is  the  owner  of  a  lot  of  ground  located  in  a  Class  3 
residential  district  in  Pittsburgh.  She  applied  for  permission  to  erect 
a  small  dwelling  house  on  it  which  was  denied  "for  the  reason  that  the 
said  construction  will  be  in  violation  of  Act  of  Assembly  approved  April 
28,  1899,  P.  L.  85,  section  1,  53  P.  S.  section  8535,  which  provides: 
’Every  new  dwelling  house  shall  have  at  least  fourteen  feet  front’." 

"The  act  of  assembly  cited  as  the  sole  reason  for  refusing  the 
application  had  nothing  to  do  with  zoning  regulations  ordained  by  the 
City  under  the  Zoning  Enabling  Act  of  June  21,  1919,  p.  L.  570,  and  its 
amendments,  53  P.  S.  s.  10726  et  seq.  It  was  an  amendment  of. section  15 
of  the  Act  of  June  7,  1895,  P.  L.  135,  regulating  the  construction,  etc., 
of  buildings  in  cities  of  the  second  class,  and  the  entire  section,  in¬ 
cluding  the  amendment,  was  repealed  by  Act  of  May  13,  1915,  P.  L,  297, 
p.  300,  s.  53  P.  S.  s.  9711  note." 


Appellant  filed  this  petition  for  writ  of  alternative  mandamus 
to  require  the  Superintendent  of  Building  Inspection  to  perform  the 
ministerial  duty  of  issuing  to  her  the  permit  applied  for,  authorizing 
construction  of  a  one- story  frame  dwelling  on  her  property.  The  origi¬ 
nal  defendant  having  filed  no  answer  judgment  was  entered  in  her  favor. 
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Mr Si  Brosnan  and.  Mrs*  Coyne  had  presented,  a  day  Uefore  the  judgment, 
their  petition  praying  for  leave' to  intervene  as  defendants*  This  was 
granted* 

The  intervening  defendants  filed  an  answer  in  which  they  set 
up:  11  (l)  the  decree  in  Brosnan*  s  appeal,  supra;  (2)  the  continued 

maintenance  on  the  lot  of  the  structure  declared  illegal  in  Brosnan’ s 
appeal,  supra,  as  to  its  use  of  the  western  4  feet  of  her  lot;  (3) 
that  the  proposed  "building  is  not  a  one-family  dwelling,  but  a  spite 
fence;  and  (4)  that  the  appellant's  remedy  was  by  an  appeal  under  the 
zoning  act  and  ordinance  and  not  by  writ  of  •  mandamus , 

"The  plaintiff  demurred  to  the  answer ,  and  the  court,  after 
hearing  argument,  overruled  the  demurrer,  on  the  grounds:  (l)  that 
the  proposed  building  did  not  have  sufficient  width  to  constitute  it  a 
dwelling;  (2)  that  the  plaintiff  should  have  appealed  to  the  Board  of 
Adjustment  from  the  refusal  of  the  permit,  in  accordance  with  the  pro¬ 
visions  of  the  Zoning  Law  and  ordinance;  and  (3)  that  accordingly  the 
action  in  mandamus  would  not  lie." 


The  plaintiff  appealed  and  the  court  in  reversing  the  de¬ 
cision  of  the  lower  court  said:  "On  a  strict  decision  of  the  respec¬ 
tive  contentions,  we  are  of  opinion  that  the.  zoning  ordinance  is  not 


involved  in  this  appeal. 


nruct 

x-id  <  .v 


ppli cation  for  a  permit  asked  for 


ati 

ons.  .1 

lad 

the  permit 

been  re- 

failed  to 

CO 

mply  with  t 

he  zoning 

for 

a  peri: 

.lit 

asked  for 

something 

ord 

i nance , 

i  P 

lain  tiff  *  s 

only  rem¬ 

tne 

Board 

of 

Ad  jus  tmen  t 

and  then 

<! 

• 

Mo  or  e , 

,  31 

03  Pa.  469, 

154  A. 

contrary  to  the  terms  of  the  zoning 
course  would  have  been  to  appeal  to  the  Boarc 
if  necessary,  to  the  courts*  Tapi  or  v,  Moore 
799;  Taylor  v.  Kaverford  Twp. ,  299 -Pa. ,  402,  149  A.  639.  But  at  no 
time  did  the  Superintendent  of  Building  Inspection  advance  such  a 
reason  for  refusing  to  issue  the  permit  but,  on  the  contrary,  speci¬ 
fied  a  reason  not  connected  with  the  zoning  regalations.  *  .  . 

"We  are  unable  to- find  any  statements,  of  fact  in  the  return 
on  which  the  conclusion  that  the  proposed  building  cannot  be  used  as  a 
dwelling  rxiy  be  based.  It  contains  more  area  than  a  one-story  build¬ 
ing  14  feet  by  30  feet.  That  it  is  to  be  built  of  frame  is  not  con¬ 
trary  to  any  law  or  zoning  regulation  for  a  class  B  residential 
district  in  cities  of  the  second  class.  Nor  does  it  violate  such  rega¬ 
lations  because  it  is  to  be  only  one-story  in  height.  Com.  ex  rel. 
Shooster  v.  Devlin,  305  Pa.  440,  158  A.  161;  State  ex  rel.  Sale  v. 
Stahlman',  81  Y7.  Va.  335,  94  S.  3.  497,  L.H.A.  1918C,  77;  Brown  v. 

Board  of  Appeals  of  Springfield,  327  Ill.  644,  159  N.3.  225,  56  A.L.B. 
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242;  Dorison  v.  Saul,  So.pt,,  98  N.J.L.  112,  118  A.  691.  It  is  true  that 
it  may  not  harmonize  or  he  in  aesthetic  agreement  with  the  buildings  of 
the  intervening  appellees  on  the  north  and  west,  but  zoning  laws  and 
regulations  are  not'  based  on  aesthetics  but  on  the  health,  morals  and 
safety  of  the  community,  'and  these  are  not  affected  by  the  proposed  build¬ 
ing.  The  limitation  of  the  right  to  use  one’s  own  property,  which  is  one 
of  the  consequences  of  zoning  regulations,  must  be  reasonable  and  based 
on  imperious  considerations  of  public  health,  morals  and  safety,  not  on 
artistic  or  aesthetic  considerations,'  White's  Appeal,  287  Pa.  259,  267, 
134  A.  409,  53  A.L.H.  1215;  Romar  Realty  Co.  v.  Iladdonf ield,  96  N.J.L. 

117,  114  A.  248.  It  requires  something  more  than  the  latter  to  deprive 
this  appellant  of  any  and  all  use  of  her  land,  while  holding  her  respon¬ 
sible  for  the  taxes  upon  it,  and  at  the  same  time,  in  effect,  to  confer 
the  use  of  it  as  a  permanent  outlook  upon  the  intervening  appellees  who 
bought,  paid  for  and  are  entitled  to  only  their  own  lots.  (  So  long  as 
the  plaintiff  can  use  her  lot  for  a  dwelling  within  the  provisions  and 
regulations  of  the  zoning  ordinance ,  she  has  a  right  to  do  so-,  irres¬ 
pective  of  its  effect  on  the  aesthetic  sensibilities  of  her  neighbors. 


"As  we  said  before,  the  refusal  of  the  permit  was  not  based 
on  any  violation  of  the  zoning  regulations,  but  because  the- width  was 
not  as  great  as  was  provided  for  in  an  act  of  assembly  which  had  been 
repealed.  See  Truitt  v.  Philadelphia,  221  Pa.  331,  341,  70  A.  757.  If 
the  city  or  the  Superintendent  had  filed  an  answer  to  the  writ  setting 
forth  any  alleged  violation  of  the  zoning  regulations,  it  might  be  dif¬ 
ferent.  The  Superintendent  evidently  realized  that  his  refusal  of  the 
permit  had  been  based  on  a  reason  that  had  no  legal  foundation,  and  as 
he  had  no  other  ground  for  refusing  the  permit  he  allowed  .judgment  to 
be  entered  against  him  by  default.  The  intervening  defendants,  not 
having  set  forth  in  their  answer  any  specific  violation  of  the  zoning 
regulations,  cannot  be  heard  to  object  to  the  proceeding  in  mandamus 
as  a  proper  remedy  for  the  failure  of  a  public  officer  to  perform  a 
purely  ministerial  duty.  Coyne  v.  Prichard,  272  Pa.  424,  427,  428, 

116  A.  315;  bright  v.  Prance,  279  Pa.  22,  25,  26,  123  A.  586;  Com.  ex 
rel.  Shoos  ter  v.  Devlin,  30o  Pa.  440,  445,  158  A.  161;  Ilerskovits  v. 
Irwin,  299  Pa.  155,  160,  149  A.  195.  Their  right,  to  defend  as  inter¬ 
vening  defendants  in  this  proceeding — mandamus— rises  no  higher  than 
the  original  defendant’s. 

"Nor  is  the  failure  of  the  plaintiff  to  remove  the  construc¬ 
tion  which  was  declared  unlawful  by  the  courts  any  ground  for  refusing 
a  permit  for  the  construction  of  a  building  which  is  lawful. 


The  remedy  for  plaintiff's  failure  to  comely  with  the  order 
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in  the  former  case  is  not  to  deprive  her  of  her  lawful  use  of  her  proper¬ 
ty,  out  to  take  proceedings  to  s t op  the  unlawful  use  of  it," 


MUNICIPAL  COUP ORATIONS  -  ZONING  MAPS 

(Capital  Homes,  Inc.  v.  Dondrow,  et  al.  Court  of  Errors 
and  Appeals  of  New  Jersey,  8' A.  2d  325.) 


The  zoning  ordinance  and  map  of  a 

assessment  nan,  will  control  in  d 

ordinance  prohibits  hail ding  of  a 


township,  and  not 
termiiiina  whether 

artment  house  on 


the 

an 

cer- 


tain  -property. 


"The  question  raised  on 
ing  zone  ordinance  of  the  Township 
building  of  an  apartment  house  on  ; 
neck  Hoad. " 


this  appeal  is  whether  or  not  the 
of  Teaneck,  appellant,  prohibits 
property  of  r  e  la  tor-re  spoil  den  t  on- 


bui li¬ 
the 
Tea- 


The  lower  court  found  that  it  did  not  and  granted  a  writ  of 
mandamus  to  compel  the  appellant  to  grant  a  building  permit.  In  uphold¬ 
ing  this  decision  the  Court  of  Errors  and  Anneals  said: 

4 

"The  boundaries  of  the  various  Zones  are -provided  for  in  sec¬ 
tion  14  of  the  ordinance  by  reference  to  an  accompanying  map  which  is 
expressly  made  a  part  thereof.  This  map  cleorly  shows  that  Teaneck 
Hoad  is  zoned  for  business,  which  includes  apartment  houses,  for  a  dis¬ 
tance  of  150  feet  back  from  its  fr-ontage  on  both  sides  of  the  road  .  . 

"It  appears  that  a  street  call ed  Allen  Court  is  shown  on  an 
assessment  map  of  the  municipality.  It  is  in  the  rear  of  relator’s 
property  and  runs  parallel  to  Teaneck  Hoad.  Allen  Court  is  not  shown 
on  the  zoning  map.  This  reduces  the  size  of  txie  block,  as  it  appears 
on  the  zcming  map,  to  less  than  300  feet  in  width.  Appellant  states 
that  Allen  Court  is  restricted  to  single-family  dwelling  houses.  It  is 
argued,  therefore,  that  that  classification  applies  to  the  frontage  on 
Teaneck  Hoad  under  the  above  quoted  portion  of  section  14  of  the  ordi¬ 
nance.  v 


"It  does  not  appear  when  Allen  Court  was  laid  out  and  zoned 

nor  is  it  material. 


"Tiie  assessment  map  bears  no  relationship  to  the  question  of 
zoning.  The  zoning  ordinance  and  map,  which  forms  a  part  of  it  must 
govern  and  control.  Cl  early  under  it  the  relator’s  'property  was  zoned 
for  business  or  apartment-house  purposes.  It  was  entitled  to  the  permit 
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and  there  was  no  abuse  of  discretion  in 
dams  to  compel  the  granting  of  it." 


the  granting  of  the  writ  of  man- 


POLICE  COUNT  JURISDICTION  -  TRESPASS 
(Edmund  C.  El  etcher  v.  John  P.  I.icMahon,  et  al. 
Court  of  the  United  States  for  the  District  of 
Civil  action,  No.  2065.) 


District 
Columbia , 


guilty 


of 


VJhere  one  Eletchor  was  tried  in  D.  C.  Police  Court  and  found 
trespass  in  a  dwelling  or  building  of  IIOLC  located  in  the 


District  of  Columbia,  his  a 
impr i  s onoent  was  •.  i smi s s  ed 
Appeals  D.  C.  259  and  Booth 


ct-ion  to  recover  $50,000  damages  for 
on  the  authority  of  Fletcher  v.  Wheat 
.  v.  Fletcher,  69  Appeals  D.  C.  351. 


false 
,  69 


TAXATION  -  SHARES  OF  STOCK  OF  JOINT  STOCK  LAND  BANK  SUB¬ 


JECT  TO 


rpTClU 


(Land  v.  Kentucky  Joint  Stock  land  Bank,  Court  of  Appeals 
of  Kentucky,  131  3.17.  (2d)  838.) 

The  shares  of  stock  of  a  Kentucky  .joint  stock  loud  bank 

organised  under  the  Federal  Farm  Loan  Act  are  sub.ject  to 

state  and  county  taxation  unless  exempt  by  state  consti¬ 

tution,  state  statutes,  or  acts  of  Congress.  The  Con¬ 
stitution  of  Kentudiy  does  not  provide  for  such  exemption , 
neither  does  any  act  of  Confess. 

In  1937  the  Board  of  Supervisors  of  Fayette  County  assessed 
against  the  Kentucky  Joint  Stock  Land  Bank  of  Lexington-  the  shares  of 
its  capital'  stock  and  such  assessment  was  certified  to  the  sheriff  of 
that  county,  and  tax  bills  were  retained  by  J.  Porter  Land,  as  special 
tax  collector  of  the  county,  under  provisions  of  the  Kentucky  statutes, 
at  the  expiration  of  his  term  of  office  as  sheriff  on  January  31,  1938. 

The  bank  in  instituting  this  action  alleged  that  J. .Porter 
Land  was  asserting  claim  against  it  for  the  tax  bills  made  out  under 
the  assessment,  that  its  shares  of  stock  are  not  taxable  for  state  or 
county  purposes  except  that  authority  granted  in  the  Farm  Loan  Act 
which  provides  that  its  stock  shall  be  taxable  only  in  the  manner  and 
subject  to  the  conditions  and  limitations  contained  in  title  12,  sec** 
tion  548  U. S.C.A.  which  relates  to  taxation  of  shares  of  National 
banks;  that  by  section  4092,  Kentucky  Statutes,  provision  had  been 
made  for  taxation  of  shares  of  stock  in  state  banks  and  trust  companies 
and  national  banks  doing  business  in  Kentucky  by  the  assessment  of 
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shares  of  stock  of  such  banks  against  them  as  agent  of  their  sharehol¬ 
ders  but  that  the  General  Assembly  had  not  passed  any  law  providing  for 
the  assessment  of  shares  of  the  Joint  Stock  land  Bank  either  in  their 
own  right  or  as  agent  of  the  shareholders;  and  that  it  had  never  en¬ 
gaged  in  operation  as  a  bank  and  does  not  receive  deposits,  make  loans 
or  extend  credit  except  under  the  supervision  and  control  of  the  Earn 
Credit  Administration.  It  prayed  that  the  tax  bills  against  it  be  ad¬ 
judged  void  and  of  no  effect  and  that  the  defendant  be  enjoined  from 
the  collection  of  the  tax  or  any  part  thereof. 

Plaintiff  was  granted  the  relief  sought  and  the  defendant  ap¬ 
pealed. 


Appellant  contended  that  a  joint  stock  land  bank  is  a  national 
bank  and  therefore  its  shares  of  stock  are  subject  to  taxation  as  pro¬ 
vided  in  section  4092  of  the  Kentucky  statutes.  Appellee  on  the  other 
hand  contended  that  it  was  not  a  national  bank  within  the  meaning  of 
this  statute. 


In  reversing  the  judgment  and  holding  that  the  shares  of  stock 
in  a  joint  stock  land  bank  are  subject  to  taxation,  the  court  said: 
"Under  section  172  of  our  constitution  all  property  not  exempt  from 
taxation  by  that  instrument  is  subject  to  assessment  for  taxation  and 
under  section  4020,  Kentucky  Statutes,  all  real  estate  and  all  personal 
property,  tangible  and  intangible,  unless  exempted  by  the  constitution 
is  subject  to  taxation.  It  is  not  to  be  doubted  that  under  these  con¬ 
stitutional  and  statutory  provisions  the  shares  of  stock  of  the  joint 
stock  land  bank  are  subject  to  taxation  unless  exempted  by  our  consti¬ 
tution  or  some  act  of  Congress.  Our  Constitution  has  granted  no  such 
exemption  and  neither  has  Congress  but  on  the  other  hand  Congress  has  by 
the  quoted  section  /Title  12,  section  548,  U,  S.C.A,  (E, S.U. S.  sec. 

5219//  of  'the  Federal  Farm  Loan  Act  specifically  authorized  such  tax. 
Obviously  in  enacting  sections  4019a-10  and  4092,  the  legislature  in¬ 
tended  that  they  should  apply  to  all  banks  doing  business  in  this  state 
created  under  the  laws  of  the  state  or  under  acts  of  Congress  and  the 
contention  of  appellant  that  these  sections  are  broad  enough  in  their 
scope  to  include  appellee  is  not  'without  force  or  merit. 


"Furthermore,  the  section  /section  932,  title  12,  U. 3.  C.A./ 
of  the  Federal  Farm  Loan  Act  above  quoted  empowered  assessing  and  tax¬ 
ing  authorities  to  assess  and  tax  the  shares  of  any  joint  stock  land 
bank  in  the  same  manner  as  shares  in  national  banking  associations  are 
assessed  and  taxed  and  that  was  done  in  this  instance. 

"We  therefore  unhesitatingly  conclude  that  the  chancellor 
erred  in  holding  the  assessment  and  tax  bills  to  be  void  and  in  enjoin¬ 
ing  the  collection  of  the  tax." 
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ADMINISTRATIVE  ORDERS,  REGULATIONS  and  OPINIONS 

* 


CIVIL  SERVICE  COMMISSION  published  a  notice  of  the  condition  of  the 
apportionment  as  of  the  close  of  business  on  October  31,  1939.  See  4 
Fed.  Reg.  4478. 

Published  a  notice  setting  forth  the  condition  of  the  appor¬ 
tionment  at  the  close  of  business  on  November  15,  1939.  See  4  Fed.  Reg. 
4618. 


FARM  C.REDIT  ADMINISTRATION:  The  Governor  by  order  filed  November 
3  authorized  each  Deputy  Land  Rank  Commissioner  to  sign  orders:  (l)  ap¬ 
pointing  conservators  for  national  farm  loan  associations,  and  (2)  ap¬ 
proving  reports  of  conservators  fixing  the  fair  book  value  of  the  stock 
of  a  national  farm  loan  association  and  terminating  the  appointments  of 
conservators.  See  4  Fed.  Reg.  4473. 

The  Acting  Land  Bank  Commissioner  by  regulation  filed  Novem¬ 
ber  17  amended  the  Code  of  Federal  Regulations  'with  regard  to  the  right 
of  an  insurance  company  which  has  made  payment  for  a  loss  to  a  Federal 
land  bank  to  subrogation  against  the  endorsing  national  farm  loan  as¬ 
sociation.  See  4  Fed.  Reg.  4611. 

The  Governor  by'  regulation  filed  November  24  designated  the 
authority  and  order  of  precedence  of  the  Deputy  Land  Bank  Commissioners 
and  the  Chief  of  the  Appraisal  Subdivision.  See  4  Fed.  Reg,  4675. 

The  Governor  by  regulation  filed  November  24  amended  the  Code 
of  Federal  Regulations  with  regard  to:  a)  approval  of  acts  of  re¬ 
ceivers  of  joint  stock  land  banks;  (2)  authorizing  Federal  land  banks 
and  joint  stock  land  banks  to  hold  real  estate  for  more  than  5  years; 

(3)  approval  of  Federal  land  bank  loans  in  excess  of  $25, OCX);  (4)  ap¬ 
proval  of  Federal  land  bank  and  Land  Bank  Commissioner  loans  to  live¬ 
stock  corporations  in  which  75  per  cent  in  value  and  number  of  shares 
of  stock  is  owned  by  individuals  personally  actually  engaged  in  the 
raising  of  livestock.  See  4  Fed.  Reg.  4675-6. 

The  President  of  the  Fed^al  Land  Bank  of  Omaha  by  regula¬ 
tions  filed  November  27  amended  the  Code  of  Federal  Regulations  with 
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respect  to  appraisal  fees  and  partial  release  fees  to  be  charged  by  that 
bank.  See  4  Fed.  Reg.  4692, 


FEDERAL  HOME  loan  BANK  BOARD:  Federal  Savina's'  &  Loan  Insurance  Cor¬ 
poration:  The  Board  of  Trustees  by  regulation  filed  November  16  amended 

the  Rules  and  Regulations  for  Insurance  of  Accounts  with  regard  to  obtain¬ 
ing  the  Corporation’s  approval  of  acquisition  of  bulk  assets  with  borrowed 
money.  See  4  Fed.  Reg.  4605. 


Home  Owners1  Loan  Corporation:  The  General  Manager  and  General  Coun¬ 
sel  by  regulations  filed  October  28:  (l)  promulgated  a  procedure  for 

granting  extensions  to  home  owners;  (2)  amended  the  Code  of  Federal  Regu¬ 
lations  with  regard  to  terms  of  payments  for  Plan  B  sales;  (3)  promulgated 
procedures  for  effecting  sales  of  real  property;  (4)  for  the  disposition 
of  deposits  received  from  prosective  purchasers;  (5)  authorized  Regional 
Manager  at  New  York  to  compromise  per sonal .  injury  claims  where  the  set¬ 
tlement  is  less  than  $150.00;  (b)  allowed  the  conversion  of  installment 
contracts  into  mortgages  and  bonds  or  other  security  instruments  or  prop¬ 
erties  located  in  Kings,  Queens,  Bronx,  New  York,  Richmond  and  .Westchester 
Counties  in  the  State  of  New  York;  (7)  authorized  the  sale  of  certain 
expendable  and  non- expendable  property  by  the  Director  of  the'  Purchase  and 
Supply  Section  upon  the  prior  approval  of  the  General  Manager;  and  (8) 
prescribed  the  method  of  receiving  bids  for  the  sale  of  same,'  See  4  Fed. 
Reg.  4432-4436. 


The  General  Manager  and  General  Counsel  by  regulation  filed 
October  30,  authorized  the  Regional  Manager  at  Memphis  to  settle  claims 
accruing  to  the  Corporation  under  a  redemption  bond  in  Missouri.  See  4 
Fed.  Reg.  4446. 


FEDERAL  HOUSING  ADMINISTRATION:  The  Acting  Administrator  by  regula¬ 
tion  filed  November  6  repealed  S.  5018  relating  to  Property  Improvement 
Loans  under  Title  I  of  the  Federal  Housing  Act.  See  4  Fed,  Reg.  4498, 

The  Acting  Administrator  by  regulation  filed  November  29  amend¬ 
ed  the  Administrative  Rules  -with  regard  to  the  maximum  interest  rates  on 
insured  mortgages  and  also  with  regard  to  the  amortization  of  fire  in¬ 
surance  and  mortgage  insurance  charges.  See  4  Fed.  Reg.  4740. 


RURAL  ELECTRIFICATION  ADMINISTRATION:  The  Administrator  by  notices 
filed  November  4  allocated  funds  for  loans  for  projects  in  Vermont  and 


CHC  5074 


No.  65 


HOUSING  LEGAL  DIGEST  .  December  1939  3  4 


New  Hampshire*  See  4  Fed*  Reg*  4502-3* 

The  Administrator  by  notices  filed  November  4:  (l)  changed  cer¬ 

tain  project  designations,  and  (2)  reduced  the  amount  of  certain  previous 
project  allocations.  See  4  Fed.  Reg.-'  4502-3. 

The  Administrator  by  a  notice  filed  November  21,  allocated  funds 
to  projects  in  Pennsylvania  and  West  Virginia.  See  4  Fed.  Reg.  4672. 

The  Administrator  by  a  notice  filed  November  24,  allocated  funds 
for  certain  projects  in  Georgia  and  Mississippi.  See  4.  Fed,  Reg.  4703. 

The  Administrator  by  a  notice  filed  November  29,  allocated  finds 
for  certain  projects  in  Alabama,  Mississippi  and  Tennesee,  See  4  Fed.  Reg. 
4743. 


UNITED  STATES  HOUSING  AUTHORITY:  The  Administrator  by 
filed  November  14,  set  forth  the  factors  to  be  considered  in 
of  a  site.  See  4  Fed.  Reg.  4578. 


regulation 
the  selection 


AN  EXPLANATION 

To  expedite  holiday  mailing,  it  is  the 
policy  of  the  Post  Office  Department 
not  to  handle  any  bulk  mailings  between 
December  15  and  Christmas.  This  policy 
affects  the  December  issue  of  the  Hous¬ 
ing  Legal  Digest,  thus  accounting  for 
delay  in  its  delivery. 

"The.  Editors" 
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LEGAL  COMMENT 


SEPARATE  UTILITY  EATS  CLASSIFICATIONS  FOE  SLUM  CLI 


i’\JCS 


PROJECTS.  by  John  L,  FitzGerald,  Chief  of  the  Legal  Re- 
search  Section,  USHA,  and  Member  of  the  Editorial  Board, 
Housing  Legal  Digest.  < 


A  significant  p>roof  of  the  fidelity  of  the  United  States  Hous¬ 
ing  Authority  to  its  legislative  trust  of  removing  the  impediments  to 
national  health  and  good  government  that  inhere  in  the  slum  conditions 
of  urban  and  rural  areas  is  found  in  its  constant  insistence^*  that 
economical  utility  rates  be  furnished  to  the  low- rent  housing  projects 
of  the  public  housing  agencies  of  the  several  statesU  which  receive  the 
financial  and  technical  assistance  of  the  Federal  Authority.  • 


The  relationship  to  effectual  slum  clearance  of  decreased 
cost  of  utility  service  to  such  projects  appears  in  the  resulting  de¬ 
crease  of  the  rental  charge^,  thereby  assuring  to  the  projects  a  ten¬ 
ancy  drawn  from  the  people  of  small  income  formerly  inhabiting  the 
razed  slum  sections. 


Abundant  evidence  that  general  costs  of  slum  clearance  have 
been  reduced  to  a  minimum  is  present  in  the  recent  comparisons  made  of 
construction  costs  of  public  housing  projects  with  private  residential 
building. **  The  efforts  of  the  United  States  Housing  Authority  in  this 

direction  are  traceable  to  a  faithful  discharge  of  the  responsibility 
reposed  by  Act  of  Congress.5  Thus,  zeal  for  economy  and  spread  of  the 
benefits  of  the  program  to  the  greatest  possible  number6  has  enabled 
the  United  States  Housing  Authority  and  the  local  housing  agencies  to 
cooperate  in  the  diminution  of  construction  costs  substantially  below 
the  Congressional  requirement.? 


,  But  the  attention  of  the  United' States  Housing  Authority  has 
not  been  focused  solely  on  the  cost  of  physical  development*  of  proj¬ 
ects.  Notwithstanding  the  lack  of  directional' Congressional  expres¬ 
sions,  except  in  the  general  language'  of  the  Statute,  there  has  been 


*A11- footnotes  follow  at  the  end  of  the  article. 
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a  realization  that  the  purpose  of  the  slum  clearance  program  can  be  de¬ 
feated  if  economies  won  in  low-cost  construction  are  lost  in  excessive 
utility  rates. 

The  proper  approach,  to  the  problem  has  been  determined.  It  is 
necessary  to  obtain  the  most  economical  possible  combination  of  utility- 
services  which  will  adequately  supply  the  primary  needs  of  the  tenants 
with  regard  to  heat,  light,  water,  cooking  fuel  and  refrigeration.  Nor 
example,  gas  may  be  used  for  refrigeration  and  cooking,  electricity  for 
lighting,  and  coal  for  heating.  In  order  to  determine  the  most  economi¬ 
cal  combination  of  service,  and  to  establish  a  fair  charge  for  utilities 
which  will  be  suitable  to  the  project,  the  lowest  possible  rates  mast  be 
negotiated  for  each  type  of  utility  service  which  might  be  used  in  the 
project.  In  this  connection,  consideration  has  been  and  is  being  given 
to  the  matter  of  petitions  by  the  public  housing  agencies  to  the  State 
Public  Service  Commissions  for  the  purpose  of  bracketing  public  housing 
projects  into  special  classifications  entitling  them  to  low  rates  for 
service.  Underlying  such  negotiations,  and  particularly  the  petitions 
mentioned,  are  to  be  found  certain  fundamental  legal  concepts  which,  it 
is  hoped,  receive  in  the  following  paragraphs  clarifying  treatment  inso¬ 
far  as  they  relate  to  low-rent  housing  and  slum  clearance  projects. 


The  discussion  which  follows,  though  for  purposes  of  con¬ 
venience  addressed  to  electric  service,  lias  equal  application  to  other 
classes  of  utility  service 


I 


Although  it  is  well  settled  that  public  utilities,  as  a  con¬ 
dition  to  their  enjoyment  of  franchises  which  tend  to  be  monopolistic, 
mast  serve  all  consumers  equally,  and  without  discrimination,  the  courts 
have  consistently  recognized  that  this  requirement  of  uniformity  extends 
only  to  members  of  like  or  similar  classes.  A  classification  of  con¬ 
sumers  based  upon  reasonable  differences  in  facts  and  circumstances  re¬ 
sults  in  no  unlawful  discrimination. 


Western  Union  Tel,  Co.  v.  Call  Pub.  Co.,  44  Neb.  326,  62  N.W. 
506,  181  U. S.  92,  100  (lSOl);  Cleveland  C.C.  &  I.R.  Co.  v. 
Closser ,  128  Ind.  348,  2r6  N.W.  159,  9  L.R.A.  754  (1890);  Grif¬ 
fin  v.  Goldsboro  'Water  Co.,  122  N.C.  206,  30  3.S.  319  (1898); 
Horner  v.  Oxford. Water  &  Electric  Co.,  153  N.C.  535,  69  3.E. 

607  (1910) ;  Wolf  v.  United  Gas  Public  Service  Co,, - Tex. Civ, 

App. - ,  77  S.W.  (2d)  1091  (1934);  He  Wholesale  Rites  for 

Electric  Power  to  Raral  Cooperative  Associations,  19  P.U.R. 

(N. S. )  22  (1937);  Civic  League  v.  St.  Louis  Water  Dept.,  (Mo.), 
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P.U.H,  1917  3,  576;  Postal  Teleg. -Cable  Co.  v.  Associated 
Press,  (N.Y.),  P.U.H.  1920  E,  lx  Consumers*  Light  &  Pr.  Co. 
v.  Phipps ,  P.U.H.  1927  C,  216  Jl2  Okla.  223,  251  P.  63/; 
see  also,  4  McQuillin,  Municipal  Corporations,  (2d  ed.  1928), 
sec.  1829,  et  seq, 

A  clear  statement  of  these  principles  was  enunciated  by  the 
United  States  Supreme  Court  in  Western  Union  Tel.  Co.  v,  Call  Pub,  Co.  , 
supra,  at  page  97;  "In  order  to  constitute  an  unjust  discrimination 
there  must  be  a  difference  in  rates  under  substantially  similar  con¬ 
ditions  as  to  service;  the  rate  charged  must  be  a  reasonable  rate;  under 
like  conditions  it  must  render  its  service  to  all  patrons  on  equal  terms; 
it  rust  not  so  discriminate  in  its  rates  to  different  patrons  as  to  give 
one  an  undue  preference  over  another. 


"It  is  not  an  undue  preference  to  make  one  patron  a  less  rate 
than  another  where  exist  differences  in  conditions  affecting  the  expense 
or  difficulty  in  performing  the  services  which  fairly  justify  the  dif¬ 
ference  in  rates,  and  where  it  is  shown  that  a  difference  in  rate  exists, 
affecting  the  difficulty  or  expense  of  performing  the  service,  no  cause 
of  action  arises  without  evidence  to  show  that  the  difference  in  rates 
is  disproportionate  to  the  difference  in  conditions. 11 

The  North  Carolina  Utilities  Commission  (in  re  Carolina  Power 
&  Light  Company,  Leclcet  No.  1663,  dated  August  4,  1939),  in  approving  a 
separate  rate  classification  for  "public  owned  and  operated  non-prof it 
low-rent  housing  projects" ,  remarked  "...  it  is  an  accepted  principle 
that  classification  based  upon  reasonable  differences  of  facts,  con¬ 
ditions  and  circumstances  results  in  no  unlawful  discrimination  ..." 


In  most  jurisdictions  these  common  law  principles  have  been 
codified,  as  illustrated  by  the  Unjust  Discrimination  Statutes  of  the 
State  of  Washington. 8 


11  §  10366.  Unr easonabl e  Pr ef er ence.  No  gas  company,  electri¬ 
cal  company  or  water  company  shall  make  or  grant  any  undue  or  unreason¬ 
able  preference  or  advantage  to  any  person,  corporation,  or  locality, 
or  to  any  particular  description  of  service  in  any  respect  whatsoever , 
cr  subject  any  particular  person,  corporation,  ©r  locality  or  any  par¬ 
ticular  description  of  service  to  any  undue  or  unreasonable  prejudice 
nr  disadvantage  in  any  respect  whatsoever."  (Sec.  10366  of  Hemington’s 
Revised  Statutes  of  Washington.) 


5  10367.  Unjust  Discrimination.  No  gas  company ,  electrical 
company  or  water  company  shall ,  directly  or  indirectly,  or  by  any 
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special  rate,  rebate',  drawback,  ,  or  other  device  or  method,  charge,  de¬ 
mand,  collect  or  receive  from  any  person  or  corporation  a  greater  or  less 
compensation  for  gas,  electricity  or  water,  or  for  any  service  rendered 
or  to  be  rendered,  or  in  connection  therewith,  except  as  authorized  in 
this  act,  than  it  charges,  demands,  collects  or  receives  from  any  other 
person  or  corporation  for  doing  a  like  or  contemporaneous  service  with 
respect  thereto  under  the  same  or  substantially  similar  circumstances  or 
conditions."  (Sec.  10367  of  Remington’s  Revised  Statutes  of  Washington.) 

The  inclusion  of  the  word  "unreasonable"  circumscribes  the 
operating  effect  of  the  statutes,  so  that  reasonable  preferences,  based 
on  differences  in  facts  and  circumstances,  may  validly  exist  outside  the 
pale  of  their  incidence. 


What 

of  the  law,  is 


is  reasonable  or  unreasonable ,  as  in  all  other  branches 
determined  in  utility  law  by  trial  of  the  facts. 


Illinois  Central  R.R.  v.  I.C.C.,  206  U. S.  441,  51  Sup.  Ct. 
1128  (1907);  Griffin  v,  Goldsboro  Water  Co.,  supra;  N.  Y. 
Tel.  Co.  v.  Siegel- Cooper  Co.,  202  N.Y.  502,  96  N.3.  109 
(1911);  City  of  Superior  v.  Douglas  County  Tel.  Co.,  141 
Wis.  363,  122  N.W.  1023  (1909);  Happy  Hollow  Club  v. 
Nebraska  Pr.  Co.,  (Nebr.),  P.U.R.  1927  B,  747;  Re  New  York 
Tel eg.  Co.,  (N.Y.),  P.U.R.  1928  D,  254. 


II 


The  underlying  plan  of  the  local  housing  authorities  generally 
provides  lor  the  taking  of  service  at  one  point  at  primary  distribution 
voltages,  as  the  most  satisfactory  method  of  serving  loads  of  this 
character.9  Out  of  this  plan  of  operation  arise  several  factors  which 
materially  decrease  the  comparative  cost  of  supplying  service  to  the 
project,  the  utility  company  is  saved  tne  customary  cost  of  individual 
meters,  transformers  for  conversion  to  secondary  voltage,  primary  and 
secondary  distribution  facilities,  line  and  transformer  losses,  individ¬ 
ual  meter  readings,  billings,  collections  and  maintenance  of  meters  and 
services  on  tne  customer's  premises.  The  elimination  of  such  operating 
costs  lias  been  held  a  proper  ground  for 'rate  differentiation  by  the 
Supreme  Court  of  West  Virginia  in  Clarksburg  &  H.  Co.  v.  Public  Service 
Commission,  84  W.  Va.  63#,  100  S.E.  551  (1919). 


The  plan  has  received  the  express  approval  of  the  state  utili¬ 
ty  commissions  of  Pennsylvania,  North  Carolina  and  Montana,  for  the 
reasons  stated. 10 
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The  New  York  Public  Service  Commission  expressly  approved  such 
a  plan  as  a  basis  for  lower  rates  .in  Re>  New  York  Edison  Co. ,  10  P.U.R, 
(N.S.)  244,  at  page  253  (1935):  "It  ifi  obvious  that  the  cost  of  service 
to  the  company  when  rendered  to  a  numb' jr  of  customers  through  a  single 
meter  is  not  more  than  when  rendered  directly  by  the  company  to  such 
customers.  Indeed,  the  cost  is  less  to  the  company,  for  instead  of 
separate  meters,  wiring,  meter  readings,  accounts,  billing,  etc.,  the 
company  would  have  but  one  meter,  one  service,  one  meter  reading  and  in¬ 
spection,  one  account,  one  bill,  etc.  Further,  bills  could  be  collected 
from  the  landlord  with  more  certainty  and  probably  more  promptly  than 
from  individual  tenants," 

The  furnishing  of  facilities  by  the  consumer  has  been  con¬ 
sidered  a  satisfactory  basis  for  lower  rates. 

Hoot  v.  Long  Island  R,  R.  Co. ,  114  N.Y.  330,  21  N.S#  404 
(1889);  Elks  Hotel  Co.  v.  United  Fuel  Gas  Co.,  75  W,  Va. 

200,  83  S.S.  922  (1914);  Re  Fertville  Teleg.  Co.,  (ind.) 

P.U.R.  1928  D,  685. 

In  accordance  with  the  plan  of  taking  service  at  a  single 
point  at  primary  distribution  voltages,  the  gross  charge  for  the  energy 
purchased  for  the  entire  project  is  paid  by  the  local  housing  authority. 
The  credit  of  the  local  housing  authority  is  thereby  substituted  for 
the  credit  of  the  individual  tenants#  In  this  connection,  not  only  are 

the  revenues  from  tenants  available,  as  in  the  case  of  private  residen¬ 

tial  developments,  for  the  payment  of  operating  eixpenses,  including  the 
cost  of  energy  purchased,  but  the  annual  contributions  from  the  United 
States  Housing  Authority  may  also  be  available  for  this  purpose, 
normal  costs  arising  from  the  credit  risk  as  well  as  the  costs  of 
lection  are,  therefore,  decreased  to  a  negligible  item. H  It  has 
established  that  such  decrease  in  costs  to  the  utility  company  is 
ficient  reason  for  decreased  rates. 

Williams  v.  Maysville  Tel#  Co. ,  119  Ky#  33,  82  S,W#  995 
(1904);  Kennebunk  K.  &  W#  Water  Dist.  v.  Inhabitants  of 
Wells,  128  Me.  256,  147  A.  188  (1929);  Souther  v.  City 
of  Gloucester,  187  Mass.  552,  73  N.S.  558  (1905);  Wester- 

hoff  Eros.  Co.  v.  Borough  of  Ephrata,  $83  Pa.  71,  128  A. 

656  (1925);  Wolf  v.  United  Gas  Public  Service  Co., 
supra;  Re  New  York  Teleg.  Co. ,  supra. 

The  utility  company  undoubtedly  will  acquire,  through  the  low- 
rent  housing  program,  a  substantial  number  .of  new  customers,  many  of  whom 
formerly  purchased  no  electric  service  whatsoever.  In  almost  all  cases 
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no  previous  ability  existed  either  to  purchase  mechanical  refrigerators 
and' electric  ranges,  or  to  pay  for  the  energy  consumed  under  the  pub¬ 
lished  domestic  ( home- owner)  rate.  The' tenants  of  the  project  will 'be 
drawn  from  the  group  whose  income  is  so  small  that  its  members  have 
been  compelled  to  inhabit  dwellings  which  are  dilapidated,  overcrowded, 
or  lacking  in  ventilation,  light  or  sanitation  facilities.  This  group 
has  not  had  the  means  to  pay  for  decent  shelter  and  attendant  costs  of 
utility  services  and  appliances. 


The  projects  under  consideration  will  be  well  equipped  with 
electric  utilization  equipment,  supplied  as  an  incident  to  the  develop¬ 
ment  of  the  project  with  funds  loaned  by  the  United  States  Housing  Au¬ 
thority.  Tlie  new  customers  will  be  acquired  by  the  utility  company 
with  no  outlay  for  promotional  and  new  business  expense.  This  increase 
in  patronage  and  use  of  service,  due  solely  to  the  special  character  of 
the  undertaking,  is  a -proper  justification  for  separate  classification. 
Bailey  v.  Payette  Gas-Fuel  Co. ,  193  Fa.  St. ‘175,  44  A.  251  (1899);  Re 
Wholesale  Rates  for  Electric  Power  to  Rural  Cooperative  Associations, 
supra.  The  special  character  of  the  undertaking  imposes  its  own  limi¬ 
tation  upon  the  price  which  can  be  paid  for  utility  services,  and  if 
low  rates  are  not  otherwise  obtainable  local  housing  authorities  may  be 
required  to  turn  to  self-generation  for  purposes  of  economy.  To  pre¬ 
clude  a  customer  from  installation  of  its  own  plant,  rate  concessions 
have  been  permitted.  Peck  v.  Indianapolis  Light  &  Heat  Co,,  (lnd#), 
P.U.R.  1916  B,  445.  The  addition* of  new  customers  of  this  character 
will  benefit  existing  customers  by  decreasing  the  unit  cost  of  service, 
a  factor  which  has  been  recognized  by  the  commissions  in  approving 
special  rate  classifications. 


Glaeser,  Outlines  of  Public  Utility  Economics,  page  624; 

Alpha  Portland  Cement  Co.  v.  Lehigh  Nav.  Elec.  Co.,  (Pa. ), 

P.U.R,  1924  E,  73;  Re  Green  Bay  Water  Co.,  (Wis.),  P.U.R. 

1918  F,  59;  Wisconsin  State  Rural  Electrification  Coordi¬ 
nation  Committee  v.  District  Power  Company,  16  P.U.R.  (l!, 

S.)  238  (1936). 

On  numerous  occasions  the  courts  and  commissions  have  announced 
the  rule  that  the  volume  of  utility  services  will  support  a  difference  in 
treatment  of  customers. 


Arkansas  Natural  Gas  Co.  v.  Norton  Co. ,  165  Ark.  172,  263 
S . W •  775  (1924);  Bilton  Machine  Tool  Co.  v.  United  Illumi¬ 
nating  Co.,  110  Conn,  417,  148  A.  337  (1930);  Wilson  v. 
Tallahassee  Waterworks  Co.,  47  Fla.  351,  36  So.  73  (1904); 
Wagner  v.  City  of  Rock  Island,  146  Ill.  139,  34  N. E.  545 
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(1893);  Dobbins  v.  Bangor  R. ,  etc.,  Co.,  100  Me*  496,  62  A. 

136,  1  L.R.A.  (N.S.)  963  (1905);  Brand,  et  al.  v.  Board  of 
Water  Com'rs.  of  Town  of  Billerica,  242  Mass.  223.,  136,  N.E. 

389  (1922);  McRae  v.  Water  Supply  Co.  of  Albuquerque,  19 
N.  M.  65,  140  P.'  1065  (1914) ;•  Graver  v.  Edison  Elec.  Illumi¬ 
nating  Co.  of  Brooklyn,  126  App.  Div.  371,  110  H.Y.S.  603 
(1908*);  Cleveland  &'  Eastern*  Traction  Co.  v.  Public  Utility 
Commission,  106  Ohio  210,  140  N.2.  139  (1922);  American 
Aniline  Products .  v.  Ci''ty  of  Lock  Haven,  288  Pc..  ‘x-20,.-  135  A. 

726  (1917).  See  also:  Sail ‘Ruselmo  v.  Marin  Water  &  Power 
Co.,  (Cal.),  P.U.R.  1916  P,  782;  In  re  Central  Maine  Power 
Co.,  (Me.),  P.U.R.  1928,  285,  4‘  Am.Rep.Me.;  Re  Red  River 
Power  Co.,  (N.D.),  P.U.R.  1923  E,  534;  Kane  v.  Spring 
Water  Go.,  (Pa.),  P.U.R.  1919  C,  404. 

Reviewing  the  principle  and  the  basis  therefor,  the  Supreme 
Court  of  Georgia  observed,  in  the  recent  case  of  •  Carmichael  v.  Atlanta 
Gaslight  Co.,  185  Ga,  34,  195  S.E.  896,  at  page  098:  "Long-established 
usage  and  the  custwm  of  the  commercial  world  always  has  been  to  sell  a 
large  amount  of  a  given  commodity  in  one  parcel  in  a  given  time  at  a 
less  price  than  a  smaller  quantity  of  the  same  commodity  distributed  in 
many  and  smaller  parcels  at  different  times.  Concord  &  P.R. R.  Co.  v. 
Forsaith,  59  N.H.  122,  47  An,  Rep.  181;  Cook  v,  Chicago,  R.I.  &  P.R. 
Co.,  81  Iowa  551,  46  N.W.  1030,  9  L.R.A.  764,  25  An. St I  Rep.  512;  Roths¬ 
child  v.  Wabash,  etc.,  R.  Co.,  92  Mo.  91,  4  S.W,  418.  In  Silkman  v. 
Yonkers  bater  Commissioners,  152  N.Y.  327,  46  N.E.  612,  613,  37  L.R.A. 
827,  it  was  said:  ’The  objection  made  here  is  that  the  persons  who  con¬ 
sumed  large  quantities  of  water  were  not  charged  as  much  per  hundred 
cubic  feet  as  those  who  consumed  a  less  amount.  Under  this  statute, 
the  question  of  consumption  was  one  of  the  elements  to  be  considered  in 
determining  the  rates.  Surely  it  cannot  be  said  to  be  unreasonable 
to  provide  less  rates  where  a  large  amount  of  water  is  used  than  where 
a  snail  quantity  is  consumed.  That  principle  is  usually  present  in  all 
contracts  or  established  rents  of  that  character.  It  will  be  found  in 
contracts  and  charges  relating  to  electric  light,  gas,  private  water 
companies,  and  the  like,  and  is  a' business  principle  of  general  appli¬ 
cation  .  .  .  ' " 


There  is  a  weight  of  legal  precedent  approving  special,  classi¬ 
fications  of  service  based  upon  quantity  of  consumption,  the  time  when 
service  is  used,  the  duration  of  use,  regularity  and  continuity  of  ser¬ 
vice,  and'  the  characteristics  of  the  consumer's  load  and  use  of  service. 


Western  Uni*n  Tel.  Co. 
Water  Users'  Ass'n.  v. 


v.  Call  Pub.  Co-.  ,  supra;  Live  Oak 
Railroad  Commission,  192  Cal,  132, 
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219  P.  65  (1923);  Gall&her  v.  So.  New  England  Tel.  Co.,  99 
Conn.  232,  121  A.  686  (1923);  Knotts  v.  Nol'len,  206  Iowa 
261,  218  N.W.  563  (1928);  Kolb  Cleaning  &  Tailoring  Co.  v. 
Miss.  Pr.  &  Lt.  Co.,  166'  Miss.  136,  145  So.  910  (1933); 
McRae  v.  Water  Supply  "Co.  of  Albuquerque,  supra;  Richard¬ 
son  v.  Greensboro,  174  N’,C.  540,  93  S.E.  3,  4,  (191,7); 
American  Aniline'  Products  v.  City  of  Lock  Ilaven,  supra; 

Cock  v.  Marshall'  Gas  Co., - fTex.  Civ.App. — -,  226  S.W.  464 

(1920);  Wolf  v.  UhitoI  Gas  Putv  3©r*  Co*,  supra,!  Elks  Ha  tel  Co. 
v.  United  Fuel  Gas  Co. ,  supra;  Shreveport  v.  Southwestern 
Gas  &  El.  Co.,  (La.),  P.U.R.  1929 -S,  12;  Devils  Lake  Steam 
Laundry  v.  Otter  Tdil  Pov/er  Co,,  (N.D.),  P.,U.R*  1928  C,  83; 
Re  Wholesale  Rates  for  Electric  Power -to  Rural  Cooperative 
Associations,  supra;  Wisconsin  State  Rural  Electrification 
Coordination  Committee  v.  Northern  States  Power  Company, 

17  P.U.R.  (N.S.)  124  (1936). 


The  service  requirements  and  characteristics  of  low-rent  hous¬ 
ing  and  slum  clearance  projects  fit  into  the  pattern  supplied  by  the 
courts  in  justifying  special  rate  classif ications  for  utility  loads. 

The  character  of  the  tenancy  will  be  such  that  extensive  use 
of  service  should  prevail  without  expense  to  or  encouragement  from  the 
utility  company.  Tenants  in  the  low  income  group  usually  have  large 
families,  some  members'  of  which  are  at  home  most  of  the  tine,  so  that 
almost  continual  daily  occupancy  will  result  in  more  constant  use  of 
utility  facilities.  Load  requirements  will  be  greater  and  the  service 
more  continuous  than  have  been  experienced  in  ordinary  residential  de¬ 
velopments,  since  vacations  and  "dining  out"  are  luxuries  beyond  the 
means  of  those  tenants. 12  This  becomes  evident  even  from  a  compari¬ 
son  with  housing  projects  constructed  by  the  Federal  Emergency  Adminis¬ 
tration  of  Public  Works. 13 


A  high  percentage  of  average  occupancy,  99  per  cent,  is  noted 
in  figures  submitted  regarding  forty-five  projects  constructed  by  the 
Public  Works  Administration.  One  of  the  remaining  three  PWA  projects 
has  not  yet  been  completed,  and  no  report  is  yet  available  for  the  other 
two,  only  recently  completed.  The  above  percentage  reflects  the  loss  of 
occupancy  due  to  turnover  when  one  tenant  moves  out  or  is  evicted  and 
another  tenant  moves  in.  The  projects  generally  have  very  lcng  waiting 
lists,  and,  when  a  project  is  opened  for  initial  occupancy,  it  is  not 
uncommon  to  have  five  or  ten  times  as  many  applicants  f\s  there  are 
available  dwelling  units. 

The  great  housing  need  which  gave  rise  to  the  United  States 
Housing  Authority  program,  together  with  the  statutory  restriction  of 
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service  to  the  lowest  income  group — never  before  clearly  defined. — indi¬ 
cates  at  least  an  equally  favorable  occupancy  ratio  in  the  case  of  USIIA- 
aided  projects. 

While  partial  or  complete  check  metering — a  device  which  in¬ 
forms  the  local  housing  authority  of  the  amount  of  service  taken  by  the 
individual  tenant — is  usually  provided  for  the  purpose  of  cost  control, 
billings  will  not  be  made  on  the  basis  of  individual  meter  readings, 
with  an  exception  here  and  there  to  penalize  excessive  individual  usage. 
The  cost  of  utility  service,  to  be  included  in  the  tenant’s  rent,  is  de¬ 
termined  by  apportioning  the  total  estimated  annual  cost  among  the 
various  dwelling  units.  Thus,  within  reasonable  limits,  tenants  are  not 
discouraged  from  making  full  use  of  the  service,  and  use  of  service  is 
not  restricted  by  the  prospect  of  an  increase  in  utility  charges. 14 

•  Since  the  development  of  low-rent,  housing  projects  under  the 
slum  clearance  program  of  the  United  States  Housing  Authority  consti¬ 
tutes  an  entirely  new  movement  in  housing  in  this  country,  projects 
constructed  with  the  assistance  of  the  United  States  Housing  Authority 
have  been  in  operation  for  too  brief  a  period  to  make  available  experi¬ 
ence  on  load  factors. IS  However,  figures  based  on  the  experience  of 

one-year’s  actual  operation  of  twenty-six  projects  constructed  by  the 
PWA  demonstrate  that  the  load  factor  will  be  appreciably  higher  than 
that  usually  obtained  in  private  dwellings. 

The  low-rent  housing  project  represents  a  desirable  type  of 
consumer  due  to  the  fact  that  a.  large  load  is  supplied  at  one  central 
point.  The  project  is  concentrated  in  a  comparatively  small  area,  and 
is  well  equipped  to  take  service.  The  desirability  of  such  a  customer 
becomes  apparent  when  contrast  is  made  with  the  frequently  scattered 
users  of  service,  the  cost  of  supplying  whom  has  the  effect  of  increas¬ 
ing  the  average  unit  cost  of  consumption.  This  factor  has  been  given 
its  'warranted  significance  by  the  courts  and  the  commissions  in  uphold¬ 
ing  special  rate  classifications. 

Arkansas  Natural  Gas  Co.  v.  Norton  Co.,  supra;  Arkansas- 
Missouri  Pr.  Co.  v.  Drown,  176  Ark.  774,  4  S.W.  (2d)  15 
(1928);  Gallaher  v.  So.  New  England  Tel.  Co.,  supra; 

Brand,  et  al  v.  Board  of  Water  Corn’rs.  of  Town  of  Bil¬ 
lerica,  supra;  Cleveland  &  Eastern  Traction  Co.  v.  Pub¬ 
lic  Utilities  Commission,,  supra;  Youngnan  v.  Commissioners 
of  Water  Works,  et  al. ,  267  Pa.  490,  110  A.  174  (1920); 

Ketterlinus  v.  Bar  Harbor  &  U.R.  Pr.  Co,,  (Me.),  P.U.R. 

1920  3,  513;  Pine  lawn  v.  'West  St.  Louis  Water  & 'Light 
Co.,  (Mo.),  P.U.R.  1917  B,  679. 
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The  housing  project  possesses  the  desirable  attribute  of  ac¬ 
ceptance  of  quantity  service  at  one  point,  after  tne  manner  of  industrial 
consumers,  but  in  its  case  the  less  desirable  characteristic  of  depend¬ 
ence  upon  the  business  cycle,  associated  with  industrial  consumers,  is 
wanting.  -The  domestic  customer,  unlike  the  industrial  customer,  has 
steadily  increased  his  service  requirements  during  the  depression  period. 
This  stability  factor  is  of  great  importance  to  the  utility  company,  and 
doubly  so  as  it  manifests  itself  in  the  person  of  a  prospective  customer 
whose  only  practical  demand  upon  the  utility  company  is  for  a  supply  of 
energy  at  primary  voltage. 

X  X  X 

It  has  been  recognized  by  numerous  decisions  that  a  special 
rate  granted  by  a  public  utility  to  a  public  institution  or  in  the  r^ub- 
lic  interest  is  not  an  invalid  discrimination  in  violation  of  anti- 
discrimination  statutes.  The  basis  of  the  ruling  is  well  stated  in 
Guthrie  Gas,  Light,  E.  &  Imp*  Co.  v.  Board  of  Education,  64  Okla.  157, 

166  P.  128  (1917),  at  page  130: 

11  Where  discriminations  are  in  the  interest  of  the  public  and 
benefit  the  people  generally,  they  are  usually  favored  by  the  courts. 

The  beneficiaries  thereof  do  not  come  into  competition  with  any  class  of 
business,  and  no  injustice  is  done  to  any  one  unless  the  discrimination 
increases  the  cost  of  the  service  to  the  public  generally,  and  where  the 
discrimination  does  not  inure  to  the  undue  advantage  of  one  man  in  con¬ 
sequence  of  some  injustice  imposed  on  another,  the  same  is  upheld  where 
not  prohibited  by  statute  or  some  rule  of  public  policy." 

The  doctrine  y/as  further  defined  in  Preston,  et  al  v.  Board 
of  Water  Commissioners  of  City  of  Detroit,  117  Mich,  589,  76  N.W.  92 
(1898) ,  on  the  issue  of  discrimination  between  consumers,  in  furnishing 
water  free  to  the  public,  the  board  of  education  and  charitable  insti¬ 
tutions,  at  page  96: 

"The  record  also  shows,  as  will  appear  more  fully  later  /that/ 
the  rates  fixed  are  equitable  and  reasonable.  It  has  already  appeared 
that  the  free  use  of  water  given  is  only  to  institutions  in  which  the 
city  and  all  its  citizens  are  interested,  and,  where  a  partial  rate  is 
charged,  the  recipient  is  a  charitable  institution  or  an  educational  in¬ 
stitution  in  the  maintenance  of  which  the ’public  is  more  or  less  in¬ 
terested  •  .  ." 

I  % 

On  the  basis  of  the  above  principle,  the  following  preferences 
have  withstood  the  charge  of  discrimination  against  other  consumers:  re¬ 
duced  rates  'to  the ‘Federal  government  (San  Francisco  v.  Pacific  Gas  & 

El.  Co.,  (Cal.),  P.U.R.  1918  A,  506);  a  discount  of  25  per  cent  on 
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telephone  rates  to  clergymen,  charitable  institutions  and  the  City  (New 
York  Tel,  Co,  v.  Siegel-Cooper ,  supra;  He  New  England  Tel,  &  Tel,  Co,, 
(N,K, ),  P.U.H,  1926  E,  186);  a  special  rate  to  a  municipality  for  its 
water  supply  (inhabitants  of  North  Berwick  v,  North  Berwick  Water  Co,, 

125  Me,  446,  134  A,  569  (1926));  furnishing  of  telephones  to  a  munici¬ 
pality  for  the  use  of  its  officers  free  or  at  a  less  rate  than  is 
charged  the  general  public  (State  v.  Peninsular  Tel,  Co. ,  73  Pla.  913, 

75  So,  201  (1917));  furnishing  of  utilities  for  heating  of  -public  schools 
at  a  rate  less  than  that  charged  to  other  consumers,  in  the  absence'  of 
a  showing  that  such  differential  deprives  the  utility  of  a  .just  return 
on  its  investment  (Guthrie  Gas,  Light,'  P.'  &  Imp,'  Co,  v.  Board  of  Educa¬ 
tion,  supra);  furnishing  of  water  by  a  city,  owning  its  own  wafer  works, 
free  for  city  and  charitable  purposes  (Twitch'ell  v.  City'  of  Spokane,  56 
Wash,  86,  ‘104  P.  150  (1909));  free  service  to  a  municipality  for  light¬ 
ing  publie  buildings,  offices  and  rooms  (Pub,  Ser,  Elec.  Co,  v.'  3d,  of 
Pub.  Util,  Con’rs. ,  etc.,  87  N.J.L,’  123,  93  A.  701  (1915));  furnishing 
of  gas  at  a  lower  rate  to  institutions  supported  by' public  taxation  and 
donations  (He  Cheyenne  Lt.  Fuel  &  Pr.  Co.,  (Wyb,),  P.U.H,  1932  A,  136); 
to  a  municipality  (Willcox  v.  Consolidated  Gas  Company ,  212  U.  3,  19', 

29  Sup,  Ct.  192  (1909))  than  to  general  customers;  donation  of  water  by 
a  city  to  a  state  school  (Pretz  v.  City  of  Edmond,  65  Okla,  262,  168  P, 
800  (1917));  furnishing  of  water  free' to  a  church  to  operate  an'  organ 

(City  of  Memphis  v'.  Browder, - Tex.  Civ,  App, ' — 174  s.W.  982  (1915)); 

electric  current  at  special  rates  to  rural  cooperative  associations 
(Wisconsin  State'  Hural  Electrification  Coordination  Committee  v.  Northern 
States  Power  Company,  supra;  He  Broad  Hiver  Power  Company,  (S#C. ),  11 
P.U.H,  (IT.  S.)  66  (1935));  and  a  telephone  company  maintaining  without 
charge  telephones  in  the  public  offices  of  the  city  (City  of  Superior 
v,  Douglas  County  Telephone  Co,,  supra).  It  was  stated  by  the  court  in 
case  last  cited,  at  page  1027: 

11  In  case  of  the  contract  being  between  a  private  corporation 
and  the  state  or  other  public  corporation  whatever  advantage  the  par¬ 
ticular  customer  has  over  general  customers  obviously  inures  to  the 
benefit  of  the  latter  in  the  aggregate.  In  other  words,  in  the  ulti¬ 
mate  there  is  no  discrimination  which  is  inimical  to  the  public  good 
and  hence  no  violation  of  public  policy," 

The  legislative  determination^- 7  that  the  elimination  of  slums 
through  construction  of  safe  and  sanitary  dwelling  accommodations  for 
persons  of  low  income  constitutes  a  public  use  has  been  upheld  by  the 
highest  court  of  every  state  in  which  the  matter  has  been  questioned. 

In  re  Opinion  of  the  Justices,  235  Ala.  485,  179  So,  535 

(1938) ;  Housing  Authority  of  the  County  #f  Los  Angeles  v. 
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Dockwailer, - Calf* - ,  94  P.  (2d) - 1  (October  11,  1939); 

Marvin  v.-  The  Housing  Authority  of  Jacksonville,.  Fla.,  133 
Fla,  590,  183  So.  145  (1933);  Williamson  v*  Housing  Au¬ 

thority,  etc. ,  of  Augusta,  at  al, ,  186  Ga.  673,  199  3.E. 

43  (1938);  Krause,  et  al  v.  Peoria  Housing  Authority,  et  al. , 
370  Ill.  356,  19  N.E.  (2d)  193  (1939);  Edwards,  et  al  V. 


Housing  Authority  of  the  City  of  Muncie,  et  al,  (ind.),  19 
N.E.  (2d)  741  (1939);  Spahn  v.  Stewart,  268  Ky.  97,  103  S. 

W.  (2d)  651  (1937);  State  ex  rel.  Porterie  v.  Housing  Au¬ 
thority  of  New  Orleans,  190  La.  710,  182  So.  725  (1938); 

Allydonn  Realty  Corp.  et  al.  v.  Holyoke  Housing  Authority, 

(Mass.)  -  (November .21 ,  1938);  Rutherford  v.  City  of  Great 
Falls,  et  al, ,  107  Mont,  517,  86  P.  (2d)  656  (1939);  State 
ex  rel.  Helena  Housing  Authority  v.  City  Council  of  Helena, 

(Mont.),  90  P.  (2d)  514  (1959);  New  York  City  Housing  Au¬ 
thority  v.  Muller,  supra;  'Jells  v.  Housing  Authority  of 
Wilmington,  213  N.C.  744,  197  S.3.  693  (1933);  State  of  . 

Ohio,  ex  rel.  Ellis  v.  Sherrill ,-( June  21,  1939);  Dornan 
v,  ■  Philadelphia  Housing  Authority,  et  al. ,  331  Pa.  209, 

200  A.  834  (1938);  McNulty  v.  Owens,  188  S.C.  377,  129  S. 

E.  425  (1930);  Knoxville  Housing  Authority  v.  City  of  Knox¬ 
ville,  et  al.  ,  (Tenn.),  125.  S.W.  (2d)  1085  (1959);  Chapman 
v.  The  Huntington,  W. Va. ,  Housing  Authority,  et  al. ,  (W. 

Va.),  (decided  June  13,  1939).  Laret  Invest.  Co.  v.  Dick- 
man,  et  al.  Sup«Ct.  of .Missouri,  12/5/39.  Opinion  36-925, 

The  statement  of  the  Kentucky  Court,  in  describing  the  public 
use  being  served  by  the  program,  is  typical  of  the  various  judicial  ex¬ 
pressions  in  this  regard:  jUfhe  esBential_  purpose  of  the  legislation  is 
not  to  benefit  that  class  /slum  dwellers/  or  any  class;  it  is  to  protect 
and  safeguard  the  entire  public  from  the  menace  of  the  slums."  Spahn 
v.  Stewart,  supra,  at  page  657, 

In  the  cases  in  which  local  housing  authorities  have  applied 
for  a  separate  rate  classification  the  State  Public  Utilities  Commis¬ 
sions  have  given  due  weight,  in  approving  such  applications,  to  the  fact 
that  the  authorities  are  public  bodies  carrying  out  a  state  governmental 
function. 15 

The  fundamental  nature  of  the  housing  program  of  the  local 
housing  authority,  as  well  as  the  purpose  out  of  which  it  arises,  dis¬ 
tinguishes  it  as  an  instrument  of  public  welfare,  the  benefits  of  which 
rest  within  the  general  public  through  decrease  in  crime  costs  and  con¬ 
ditions,  decrease  in  sanitation,  fire,  and  disease  expenses,  and  the 
provision  of  decent,  safe, .and  sanitary  dwelling  accommodations  for  the 
underprivileged. 15  By  reason  of  the  statutory  limitation  making  proj- 
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ects  available  for  occupancy  only  "by  families  in  the  lowest,  income  groups 
for  which  private  enterprise  is  not  able  to  build,  there  is  no  competi¬ 
tion  with  private  businesses  or  interests. 20  On  the  basis  of  the  acts 
of  the  state  legislatures  passed  for  the  purpose  of  creating  non-profit 
housing  agencies  for  the  administration  of. the  slum  clearance  program, 
with  such  incidents  as  eminent  domain  and  Federal  and  State  tax  exemption, 
common  only  to  public  institutions,  a  clear  distinction  arises  between 
the  low-rent  housing  projects  in  question  and  the  ordinary  apartment  de¬ 
velopments  constructed  for  profit  and  open  for  occupancy  to  the  general 
public. 


FOOTNOTES 

^  The  word  11  insistence"  is  advisedly  used,  despite  the  fact  that  the 
United  States  Housing  Authority  program  is'  essentially  decentralized 
(Section  9,  United  States  Housing  Act  of  1937,  as  amended,  50  Stat, 
388,  52  Stat.  820,  42  U. S.C. ,  Sec. 1401,  et  sea.).  Under  Section  10 
(a)  of  the  United  States  Housing  Act,  annual  contributions  (explained 
in  the  text,  infra)  may  not  be  made  by  the  United  States  Housing  Au¬ 
thority  except  to  achieve  and  maintain  the  low  rent  character  of  the 
housing  projects.  Low-rent  housing  is  restricted  by  Section  2(l)  of 
the  Act  to  dwellings  within  the  reach  of  families  of  low  income,  who, 
by  Section  2(2) ,  are  defined  as  families  in  the  lowest  income  group 
who  cannot  afford  to  pay  enough  to  cause  private  enterprise  to  supply 
them  with  adequate  dwelling  facilities.  A  further  limitation  is  im¬ 
posed  by  Section  2(l)  providing  that  the  total  neb  income  of  such 
families  must  not  exceed  five  times  (six  times  in  the  case  of  large 
families)  the  rental  (including  the  value  or  cost  to  theni  of  heat, 
light,  water  and  cooking  fuel)  of  the  dwellings  to  be  furnished  such 
families.  Logically,  therefore,  only  projects  housing  the  lowest  in¬ 
come  group  are  eligible  for  United  States  Housing  Authority  assistance 
by  way  of  annual  contributions,  and  these  persons  are  not  in  a  po¬ 
sition  to  add  to  a  minimum  rent  figure  a  disproportionate  utility 
charge, 

^  Enabling  legislation  providing  for  the  creation  of  local  housing  au¬ 
thorities  has  been  adopted  in  the  following  states  ’and  territories: 
Alabama,  Acts  1935,  No,  56;  amended  Acts  1935,  No,  445; 

Arizona,  Acts  1939,  Ch.  82; 

Arkansas,  Acts  1937,  No.  298; 

California,  Chap.  4,  Laws,  Spec.  Sess,  1938; 

Colorado,  Acts  1935,  Ch.  132;  amended,  Acts  1937,  Ch.  172;  City  Hous¬ 
ing  Law,  Acts.  1935,  Ch.  131;  amended,  Acts  1937,  Ch,  171; 
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.Connecticut,  Gen.  Statutes  1336,  Ch.  3; 

Delaware,  Acts  1934,  Ch.  16; 

El  or Ida,  Laws  1937,  Ch.  17931; 

Georgia,  Laws  1937,  No.  411; 

Hawaii,  Sess.  Laws,  1935,  No.  190; 

Idaho,  Laws  1939,  Ch.  234; 

Illinois,  Acts  1933-34,  3rd  Sp.  Sess.,  K.3.  No.  5;  amendatory  and 
supplementary  legislation,  Acts  1937,  S.3.  403,  S.B.  409, 
S.B.  410  andS.3.  411; 

Indiana,  Acts  1937,  Ch,  207; 

Kentucky,  Acts  1934,  Ch.  113; 

Louisiana,  Acts  1936,  No.  275; 

Maryland,  Acts  1935,  Ex.  Sess. ,  Ch. .32;  Acts  1937,  H.3.  69  and  70; 
Massachusetts,  Acts  1935,  Chs.  449  and  485; 

Michigan,  Acts  1933,  Ex.  Sess.,  No.  18;  amended  and  supplemented, 
Acts  1935,  No.  80,  and  Acts  1937,  No,  265; 

Mississippi,  Peg.  Sess.  1938,  H.3.  694; 

Missouri,  Laws  1939,  II. 3.  6; 

Montana,  Acts  1935,  Ch.  140; 

Nebraska,  Acts  1935,  Ch.  29;  amended  and  supplemented,  Acts  1937, 
L.3.  572  and  L.I3*  576; 

New  Jersey,  Ch.  14A  of  Title  55,  Public  Housing,  Pev.  Statutes  of 
N .  J  .  ; 

New  Mexico,  Laws  1939,  Ch.  193; 

New  York,  Acts  1934,  Ch.  4;  Acts  1935,  Ch.  310; 

North  Gnrolina,  Public  Acts  1935,  Ch,  456; 

North  Dakota,  Acts  1937,  Ch.  102; 

Ohio,  Acts  1933,  1st  Sp.  Sess.,  H.3.  19;  amended  and  supplemented 
Acts  1937,  H.3,  574;  K, 3. .  575;  .'II. 3,  576  and  amended  H.3.  788; 
Oregon,  Laws  1937,  Ch.  442; 

Pennsylvania,  Acts  1937,  Nos.  265,  232  and  359; 

Puerto  Pico,  Acts  1938,  No.  126; 

Hhode  Island,  Acts  1935,  Ex.  Sess. ,  Ch.  2255; 

South  Carolina,  Acts  1934,  No.  783;  amended  1935,  Nos.  301  and  345; 

amended  and  supplemented,  Acts  1937,  S.3.  383;  3.3. 


:o/i 


S.3.  386 


Tennessee,  Public  and  Private  Acts  1935,  1st  Sp.  Sess.,  Ch.  20;  Pri¬ 
vate  Acts  1935,  Ch.  615;  amended  and  supplemented,  Public 
Acts  1937,  Ch.  234,  Ch.  225,  Ch.  214,  Ch.  183;  Private 
Acts  1937,  Ch.  900; 

Texas,  Laws  1937,  H.3.  821,  as  amended,  Lav/s  1937,  2d  Called  Sess., 
II.  3.  102; 

Vermont,  Acts  1937,  No,  231; 

Virginia,  Laws  1930,  H.3.  227; 

Washington,  Laws  1939,  Ch,  23; 
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West  Virginia,  Acts  1933-34,  2d  Ex.  Sess. ,  Ch.  93; 

Wisconsin,  Acts  1935,  Ch.  525;  amended  Laws  1937,  Sp.  Sess. ,  Ch.  15. 


^  The  importance  of  the  cost  of  utility  service,  which  forms  a  part  of 
the  rent  paid  by  the  tenant,  as  a  factor  in  the  attempt  to  rehouse 
the  lowest  income  group,  is  demonstrated  by  statistics  compiled  by 
the  United  States  Housing  Authority  showing  that  local  housing  au¬ 
thorities  throughout  the  country  have  succeeded  in  so  reducing  shel¬ 
ter  rents  that  the  charge  for  utility  services,  unless  special  low 
rates  are  obtained,  will  approximate  from  one-third  to  one-half  (and 
in  some  cases  will  equal  or  exceed)  the  shelter  rental  per  family 
dwelling  unit.  The  United  States  Housing  Authority,  as  a  condition 
to  making  annual  contributions  to  an  authority,  is  required  to  ascer¬ 
tain  that  rents  will  be  low  enough  to  serve  the  lowest  income  group. 
The  most  recent  figures  released  by  the  Research  and  Statistics 
Division  of  the  United  States  Housing  Authority  show  that  as  of 
November  27,  1939,  for  the  fourteen  USHA-aided  projects  for  which 
final  rent  and  income  limits  have  been  approved,  the  average  shelter 
rent  per  room  per  month  is  $2.85,  exclusive  of  utility  charges. 
Similarly,  the  average  shelter  rent  per  family  dwelling  is  $11.48. 

The  estimated  average  family  yearly  income,  as  obtained  from  the 
averages  for  the  fourteen  projects,  is  $747* 

With  shelter  rent  at  such  a  low  figure  in  order  to  reach  indigent 
families,  it  is  obvious  that  utility  charges  must  be  established  at 
rates  low  enough  (with  due  regard,  of  course,  to  any  incremental 
costs  incurred  by  the  utility  company) ,  so  that  the  total  charges 
for  shelter  rentals  and  utilities  will  be  within  the  financial 
reach  of  the  families  now  living  under  unsafe  and  insanitary  con¬ 
ditions. 


^  In  a  statement  on  December  3,  1939,  Nathan  Straus,  Administrator  of 
the  United  States  Housing  Authority,  pointed  out  that  the  average 
net  construction  cost  for  USHA~aided  projects  under  cons truction  in 
67  cities  on  November  1,  1939,  was  22  per  cent  lower  than  privately 
financed  dwelling  construction  as  revealed  in  data  issued  by  the 
United  States  Bureau  of  Labor  Statistics.  The  3.L.S.  Permits  average 
of  $3,501  was  compared  with  the  average  Project  Net  Construction  Cost 
of  $2,747,  showing  a  difference  of  $754. 


5  Section  15(5)  of  the  Act  sets  out  definite  construction  cost  limita¬ 
tions.  Under  this  subsection,  the  average  construction  cost  of  a 
project  may  not  exceed  that  of  private  residential  construction. 
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°  To  achieve  the  purpose  for  which  tile  United  States  Housing  Authority 
was  created,  it  is  necessary  that  the  total  charges  for  rent  and 
utility  services  be  low  enough  so  that  those  now  living  under  unsafe, 
insanitary  or  overcrowded  housing  conditions  can  afford  to  live  in 
the  projects  constructed.  For  low-rent  housing  projects  which  meet 
these  requirements,  the  United  States  Housing  Authority  is  permitted 
to  lend  not  in  excess  of  ninety  per  cent  of  the  cost  of  the  project 
and  to  furnish  annually  over  a  period  of  sixty  years  contributions 
each  of  which,  together  with  the  local  contributions  mentioned  below, 
may  be  sufficient  in  amount,  when  added  to  the  rent  the  slum  dwellers 
can  afford  to  pay,  to  repay  capital  and  running  costs  of  the  projects, 
but  each  of  which  may  not  exceed  approximately  three  and  one-fourth 
per  cent  of  the  cost  of  the  project.  In  turn,  the  local  housing  au¬ 
thority  must  raise  ten  per  cent  of  the  development  cost  and  must  ob¬ 
tain  local  contributions  annually,  in  the  form  of  cash,  tax  exemp¬ 
tions  or  remissions,  in  the  amount  of  twenty  per  cent  of  the  yearly 
contribution  made  by  the  United  States  Housing  Authority.  Obliga¬ 
tions  and  income  of  the  local  housing  authority  are  exempt  from  Fed¬ 
eral  taxation.  (United  States  Housing  Act  of  1937,  supra,  Sections 
9,  10,  5.) 


7  Under  Section  15(5)  the  cost  of  dwelling  facilities  is  limited  to 
$4,000  per  unit  ($5,000  in  cities  of  more  than  500,000  inhabitants) 
or  to  $1,000  per  room  ($1,250  in  cities  of  more  than  500,000  inhabi¬ 
tants). 


8  See  also:  Act  6336,  §  17(b),  General  Laws  of  California  (1931); 
Chapter  111-2/3.  S  32,  Illinois  Revised  Statutes  (1939);  §§  3833 
and  3393,  Revised  Code  of  Montana  (1935-1939);  0  40:3-1,  Revised 
Statutes  of  New  Jersey  (1937);  Laws  of  1953,  Cheap.  307,  Sec.  6, 

North  Carolina  Code  of  1935,  8  1112(6);  Title  66,  8  492,  Purdon‘s 
Pennsylvania  Statutes  (1936);  g  2564,  West  Virginia  Code  of  1937. 

Cj  The  Public  Service  Commission  of  Montana  (In  re  Housing  Authority  of 
the  City  of  Dutte,  Montana,  November  6,  1939)  stated,  in  its  order 
approving  a  separate  rate  classification  for  public  housing  projects, 
that  this  appeared  to  be  the  most  reasonable,  satisfactory  and 
economical  method  of  serving  loads  of  this  character. 

10  in  re  Metropolitan  Edison  Co.,  29  P.U.R.  (N. 3. )  260,  (Pa. ,  July  10, 
1939);  In  re  Carolina  Power  &  Light  Co.,  supra;  In  re  Housing  au¬ 
thority  of  the  City  of  Dutte,  Montana,  supra. 
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11  In  re  Carolina  Power  &  Light  Company,  supra;  In  re  Housing  Authority 
of  the  City  of  Butte,  Montana,  supra. 

12  In  re  Carolina  Power  &  Light  Company,  supra, 

13  Tlie  Public  Works  Administration,  predecessor  of  the  United  States  Hous¬ 
ing  Authority  in  this  field,  constructed  and  operated  its  own  projects. 
No  low-rent  mandate  was  imposed  upon  such  projects  by  Congress. 


14  In  re  Housing  Authority  of  the  City  of  Butte,  Montana,  supra;  In  re 
Carolina  Power  &  Light  Company,  supra. 

13  The  lead  factor  has  been  defined  as  11  the  ratio  of  the  average  use  of 
plant  capacity  to  the  maximum  requirement.  Thus,  suppose  one  company 
has  a  maximum  demand  of  100,000  kilowatts,  the  highest  point  during  a 
day,  while  the  average  demand  for  the  day  is  25,000  kilowatts. 

Another  has  the  same  maximum  of  100,000  kilowatts,  but  an  average  de¬ 
mand  of  80,000  kilowatts.  In  the  first  case  there  is  an  average 
daily  utilization  of  only  25  per  cent  of  the  plant  maximum,  which  is  a 
low  load  factor.  In  the  second,  there  is  the  same  maximum  demand  but 
an  average  of  80  per  cent,  which  is  a  high  load  factor.  The  load 
factor  represents  the  degree  of  utilization  of  electric  facilities 
and  is  used  as  an  index  of  efficiency  in  operation. 11  Bauer,  Effective 
Regulation  of  Public  Utilities,  pp.  286,  287, 


16  Statement  filed  by  the  Raleigh  Housing  Authority,  Raleigh,  North  Caro' 
lina,  with  the  North  Carolina  Utilities  Commission,  on  July  29,  1939, 
pp.  10-14. 


17 


Indicative  of  the  averments  contained  in  the  state  housing  acts  is 
the  following  excerpt  from  the  California  Housing  Authorities  Law: 
"Section  2.  Binding  and  Declaration  of  Necessity.  It  is  hereby  de¬ 
clared:  (a)  that  there  exist  in  the  State  insanitary  or  unsafe 

dwelling  accommodations  and  that  persons  of  low  income  are  forced  to 
reside  in  such  insanitary  and  unsafe  accommodations;  that  within  the 
State  there  is  a  shortage  of  safe  or  sanitary  dwelling  accommodations 
available  at  rents  which  persons  of  low  income  can  afford  and  that 
such  persons  are  forced  to  occupy  overcrowded  and  congested  dwelling 
accommodations;  that  the  aforesaid  conditions  cause  an  increase  in 
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in  and  spread  of  disease  and  crime  and  constitute  a  menace  to  the 
health,  safety,  morals  and  welfare  of  the  residents  of  the  State 
and  impair  economic  values;  that  these  conditions  necessitate  ex¬ 
cessive  and  disproportionate  expenditures  of  public  fluids  for 
crime  prevention  and  punishment,  public  health  and  safety,  fire 
and  accident  protection,  and  other  public  services  and  facilities; 
(b)  that  these  slum  areas  can  not  be  cleared,  nor  can  the  shortage 
of  safe  and  sanitary  dwellings  for  persons  of  low  income  be  re¬ 
lieved,  through  the  operation  of  private  enterprise,  and  that  the 
construction  of  housing  projects  for  persons  of  low  income  (as 
herein  defined)  would  therefore  not  be  competitive  with  private 
enterprise;  (c)  that  the  clearance,  replanning  and  reconstruction 
of  the  areas  in  which  insanitary  or  unsafe  housing  conditions 
exist  and  the  providing  of  safe  and  sanitary  dwelling  accommoda¬ 
tions  for  persons  of  low  income  are  public  uses  and  purposes  for 
which  public  money  my  be  spent  and  private  property  acquired 
and  are  governmental  functions  of  State  concern;  that  it  is  in 
the  public  interest  that  work  on  such  projects  be  commenced  as 
soon  as  possible  in  order  to  relieve  unemployment  which  now  con¬ 
stitutes  an  emergency;  and  the  necessity  in  the  public  interest 
for  the  provisions  hereinafter  enacted,  is  hereby  declared  as  a 
matter  of  legislative  determination, 11 


18  In  re  Metropolitan  Edison  Co.,  supra;  In  re  Carolina  Power  &  Light 
Co.,  supra;  In  re  Housing  Authority  of  the  City  of  Butte,  Montana, 
supra.  See  also:  Carpenter  v.  Penn  Electric  Company,  Complaint 
Docket  No.  12557,  Pennsylvania  Public  Service  Commission,  (noted 
in  Public  Utilities  Fortnightly,  November  23,  1939,  page  714),  ex¬ 
tending  the  same  reasoning  to  rural  cooperative  associations. 


18  Slum  conditions  are  recognized  as  having  a  very  definite  effect 
upon  the  health  and  general  welfare  of  the  citizens  of  the  United 
States.  (Report  of  the  United  States  Senate  Committee  on  Educa¬ 
tion  and  Labor  on  S.  1685,  July  23,  1957,  page  7  (Report  No.  933); 
see  also:  Senate  Report  No.  666,  66th  Congress,  3d  Session;  Senate 
Report  No.  329,  66th  Congress,  3d  Session.)  Surveys  undertaken  in 
various  cities  indicate  in  every  case  the  concentration  of  disease, 
infant  mortality,  juvenile  delinquency,  economic  and  social  malad¬ 
justment,  crime  and  death  in  slum  areas.  ("Relation  Between  Hous¬ 
ing  and  Health" ,  by  Hollo  H.  Britten,  Senior  Statistician,  U.  S. 
Public  Health  Service,  44  U. S.  Pub.  Health  Rep.  1301,  (1924);  "Re¬ 
cent  Trend  in  American  Housing" ,  by  Hollo  H.  Britten,  U,  S.  Pub. 
Health  Rep.,  November  2,  1934,  Yol.  49,  page  1301,  reprinted  in 
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Reprint  No.  1656;  Report  of  the  New  York  Commission  on  Housing  and 
Regional  Planning,  Legislative  document  No.  66  (1936)).  The  slums 
represent  an  enormous  drain  upon  local  treasuries  as  a  result  of 
inordinate  fire,  police,  hospital,  and  public  welfare  calls  of  all 
kinds.  (New  York  City  Housing  Authority  v.  Muller,  supra.) 

20  Jones  v.  City  of  Portland,  243  U.S.  217,  38  Su.p.  Ct.  112  (1917); 

Springfield  Gas  Co.  v.  Springfield,  257  TJ.S.  66,  — —Sup.  Ct. - 

(1921);  Nebbia  v.  New  York,  291  U.S.  502,  54  SuP.  Ct.  505  (1934); 

Puget  Sound  Power  and  Light  Co.  v.  Seattle,  291  U.S.  619, - Sup. 

Ct.  -  (1934);  Williamson  v.  Housing  Authority,  etc.,  of  Augusta, 

et  al.,  supra. 


RESTRAINT  OP  TRADE  IN  BUILDING.  Prom  an  address  by  Thurman 
Arnold,  Assistant  Attorney  General  of  the  United  States,  be¬ 
fore  the  New  York  Building  Congress. 

"The  tradition  of  free  and  independent  enterprise  is  even 
stronger  and  more  vital  in  this  country  than  it  was  a  short  time  ago. 

In  support  of  that  belief  I  cite  the  fact  that  Congress  today  lias  for 
the  first  time  in  the  history  of  America  shown  signs  of  providing  an 
organization  adequate  to  regulate  the  economic  traffic  of  the  nation 
to  the  end  that  the  channels  of  trade  shall  be  kept  free  from  arbitrary 
obstructions,  .... 

"In  the  building  industry  we  have  a  series  of  restraints,  pro¬ 
tective  tariffs,  and  aggressive  combinations  which  has  practically 
stopped  progress.  The  building  industries  are  unique  in  that  they  have 
frankly  given  up  half  of  their  job.  They  take  for  granted  that  it  is 
impossible,  as  things  are  today,  for  them  to  build  houses  without  pub¬ 
lic  aid  and  sell  them  cheaply  enough  that  the  lowest  paid  half  of  the 
population  can  afford  to  live  in  them.  This  has  been  true  for  four 
reasons:  that  financing  costs  were  high,  that  taxes  were  high,  that  land 
was  high,  and  that  the  costs  of  construction  were  high.  Recently  a 
broad  Federal  and  state  program  has  undertaken  to  provide  adequate  cheap 
credit  and  even  subsidies.  But  the  easing  of  this  difficulty  has  af¬ 
forded  an  opportunity  for  costs  of  construction  to  go  still  higher. 

"Unreasonable  restraints  of  trade  are,  in  my  opinion,  the  most 
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conspicuous  reason  for  high  construction  costs.  They  appear  at  every 
level  of  the  building  industry. 

"Can  the  antitrust  laws  deal  with  the  situation?  My  answer  is 
an  emphatic  'yes' ,  as  far  as  the  law  itself  is  concerned.  I  frankly  ad¬ 
mit  that  they  have  not  dealt  with  it  adequately  in  the  past  in  spite  of 
the  fact  that  throughbut  the  entirb  history  of  the  Antitrust  Division 
about  one-quarter  of  the  bases  have  been  in  the  building  industry.  The 
reason  for  that  failure,  however, ‘is  not  in  the  law.  It  rests  on  two 
obvious  principles.  First,  you  cannot 'police  America  with  a  corporal's 
guard.  And  second,  you  cannot  attack  a  tangle  of  goods  and  services  all 
of  which  contribute  to  a  final  product — the  house — by  hit  or  miss  methods 
I  am  convinced  that  if  we  deal  in  a  coordinated  way  with  the  entire  fab¬ 
ric  of  restraints  from  the  production  of  materials  through  to  the  final 
work  of  labor,  we  can  get  cheaper  houses  by  freeing  the  industry. 

"We  must  use  both  the  civil  and  criminal  processes.  The  crimi¬ 
nal  process  on  a  wide  scale  will  protect  the  law  abiding  business  man 
from  his  aggressive  neighbors.  The  civil  process  will  consolidate  those 
gains. 

"Mr.  Sprague,  of  Harvard,  has  told  me  that  a  concerted  drop  in 
prices  in  the  heavy  industries  would  result  in  increased  profits  through 
increased  volume.  I  have  talked  with  some  of  the  leaders  in  those  in¬ 
dustries  about  the  possibility.  At  present,  they  tell  me,  no  one  can  ob¬ 
tain  any  substantial  increase  in  volume  by  dropping  the  price  of  his 
product  because  it  will  be  absorbed  elsewhere  in  the  contractor's  profits 
or  in  labor's  reward.  One  large  manufacturer  said,  'I  am  at  the  mercy 
of  my  dealers'.  Similarly,  building  trades  labor  thinks  that  to  reduce 
labor  coots  is  not  to  create  more  employment,  but  to  enhance  the  con¬ 
tractor's  profits;  and  contractors  see  no  benefit  in  reducing  their  own 
charges  when  labor  and  materials  can  take  up  the  slack.  If  we  proceed 
on  a  broad  front  we  can  protect  those  who  see  the  necessity  of  a  simul¬ 
taneous  price  drop.  We  can  open  the  door  for  substantial  price  reduc¬ 
tions  in  the  heavy  industries.  We  can  carry  on  the  effect  of  that  drop 
by  liberating  the  real  competing  contractor.  And  finally  we  can  say  to 
labor,  'You  can  get  the  same  thing  that  the  heavy  industries  are  getting: 
a  greater  annual  income,  based  upon  having  more  work  to  do  during  the 
year,  without  need  to  stretch  the  hours  of  work  and'  the  rate  of  pay  on 
each  particular  job'.  Without  such  assurance  it  is  certainly  not  fair 
to  expect  labor  to  take  the  brunt.  It  is  neither  fair  nor  practical  to 
deal  with  any  element  of  the  situation  without  dealing  with  all  of  them. 

"The  antitrust  laws  do  not  fill  the  entire  picture.  They 
simply  clear  away  the  underbrush.  The  success  of  our  efforts  will  be 
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measured,  by  increasing  volume  of  construction,  .Therefore,  coordination 
of  state  and  federal  agencies  with  an  antitrust  program  is  a  necessity. 
If  a  nation-wide  antitrust  enforcement  program  restores  competition  in 
some  cities,  money  and  credit  both  state  and  federal  should  be  used  to 
create  volume  in  those  cities  where  the  artificial  price  controls  have 
been  eliminated. 11 


PUBLIC  HOUSING  RESOLUTION.  Adopted  by  the  National  Institute 
Of  Municipal  Law  Officers. 

The  following  resolution  pertaining  to  Public  Housing  was 
unanimously  adopted  at  the  recent  annual  conference  of  the  National  In¬ 
stitute  of  Municipal  Law  Officers  held  in  Washington,  D.  C.: 

"Public  Housing 

"WHEREAS,  The  Committee  on  Housing  of  the  National  Institute 
of  Municipal  Law  Officers  recommends  the  following  Resolution  to  the 
Resolutions  Committee  for  presentation  to  the  general  assembly  of  the 
Institute,  and 

"WHEREAS,  The  Resolutions  Committee  recommends  that  said 
Resolution  should  be  adopted,  now  therefore 

"BE  IT  RESOLVED,  That  the  National  Institute  of  Municipal  Law 
Officers,  assembled  in  its  Annual  Meeting  in  the  City  of  Washington,  D. 
C, ,  on  November  29,  1939,  respectfully  recommend  to  the  Congress  of  the 
United  States  the  passage  of  Senate  Bill  591,  proposing  the  expansion  of 
the  public  housing  program  under  the  United  States  Housing  Authority  by 
an  increased  authorization  for  loans  and  subsidies. 

"THAT  the  public  housing  program,  in  its  contribution  of  one- 
eighth  of  the  total  volume  of  residential  construction,  public  and  pri¬ 
vate,  in  United  States  during  1939  has  provided  employment  for  thousands 
of  workers  in  the  depressed  building  industries  and  has  measurably  con¬ 
tributed  to  the  recovery  of  the  building  supplies,  transportation,  re¬ 
lated  industries  and  the  volume  of  general  business  throughout  the 
NATION.  To  that  extent,  the  relief  problems  of  the  cities  and  towns  of 
the  land  have  been  reduced. 

"THAT  the  clearance  of  slums  and  blighted  neighborhoods  has 
and  will,  through  an  augmented  housing  program,  further  reduce  crime 
and  juvenile  delinquency,  curtail  certain  diseases,  and  by  improving 
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the  health  of  all  citizens,  substantially  contribute  to  the  general  wel¬ 
fare  of  the  Nation* s  communities.  The  continued  elimination  of  slums, 
arid  the  eradication  of  substandard  dwellings,  together  with  the  erection 
of  public  housing  developments,  not  only  will  increase  property  values 
and  the  national  wealth  but  has  already  marked  the  path  to  proper  city 
planning  and  envisioned  the  healthful  and  socially  adequate  City  of  To¬ 
morrow. 

"BE  IT  FURTHER  RESOLVED,  That  the  completion  and  opening  of 
the  first  housing  projects  in  various  states  lias  demonstrated  the  ef¬ 
ficiency  and  value  of  the  public  housing  program..  Low  construction 
costs  have  been  maintained  and  the  lowest  -income  groups  have  been  re¬ 
housed  in  the  participating  cities  and  towns.  The  drive  to  rehouse  the 
lowest  third  of  the  Nation,  in  the  interests  of  the  Republic’s  social 
welfare  and  economic  enrichment,  should  be  extended. 

"AND  that  a  copy  of  this  Resolution  be  presented  to  the  re-  • 
spective  clerks  of  the  Senate  and  the  House  of  the  Seventy-sixth  Con¬ 
gress,  to  Senators  Robert  F.  -Wagner  of  New  York,  and  Elbert  D.  Thomas 
of  Utah,  Chairman  of  the  Senate  Committee  on  Education  and  Labor,  and 
to  Congressman  Henry  3.  Steagall  of  Alabama,  Chairman  of  the  House  Com¬ 
mittee  on  Banking  and  Currency,  and  to  the  Chairman  of  the  House  Rules 
Committee,  Adolph  J.  Sabath  of  Illinois." 


TAXES— MICHIGAN  GETS  617,397  PARCELS  OF  LAND.  Freehold, 
October  15,  1939. 


Under  provisions  of  Michigan’s  so-called  "scavenger  sale  Law," 
passed  in  1937  and  amended  at  the  last  legislative  session,  the  state, 
in  May  1938,  took  over  617,897  parcels  of  land  in  the  southern  part  of 
Michigan,  owners  of  which  owed  state  and  county  taxes  levied  in  1935  and 


previous  years.  Until  October  1,  1939,  owners  could  redeem  their  par¬ 
cels  by  paying  the  original  amount  of  taxes,  plus  a  6  per  cent  collec¬ 
tion  fee.  Alter  that  date,  full  interest  and  penalties  were  added,  the 
final  date  for  redemption  being  November  2.  On  the  morning  of  November 
3  the  State  Land  Office  Board  is  to  be  given  absolute  title  and  full 
possession  of  those  unredeemed. 


Auction  sale  of  these  properties  is  scheduled  to  start 
February  13,  1940,  and  the  law  provides  that  no  parcel  shall  be  sold 
for  less  than  25  per  cent  of  its  1938  assessed  valuation — in  other 
words,  tiie  figure  at  whicn  Didding  is  to  start.  But,  while  anyone  may 
bid  for  these  parcels,  the  owner  or  any  other  person  who  was  a  party 
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of  interest  in  the  parcel  at  the  time  of  the  1938  sale,  will  have  the 
right  to  meet  the  successful  bid  within  30  days  after  the  bid  is  ac¬ 
cept  ed. 


Also,  if  a  party  of  interest  offers  to  meet  the  high  bid  with¬ 
in  24  hours  after  the  auction  sale,  he  may,  with  permission  of  the 
State  Land  Office  Board,  pay  the  amount  specified  over  a  ten-year  period, 
with  6'  per  cent  interest  per  year  on  unpaid  balances. 
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(The  following  list  of  current  references,  while  by  no 
means  exhaustive,  indicates  tile  availability  of  material 
concerning  legal  problems  regarding  housing,  and  related 
documents,, ) 


CIVIL  PROCEDURE 

Eules  of  civil  procedure  for  District  Courts,  with  Index  and  Notes, 
Eules  of  civil  procedure  for  District  Courts,  adopted  by  Supreme 
Court,  with  Index  to  Eules  prepared  by  staff  of  Advisory  Committee 
on  Eules  for  Civil  Procedure,  also  Notes  to  Buies  as  prepared  under 
direction  of  Advisory  Committee  on  Bales  for  Civil  Procedure  ap¬ 
pointed  by  Supreme  Court.  1939.  xxi/313p.  (S.  Doc.  101,  76th  Cong., 

1st  Sess.)  Includes  Bibliography  of  articles  on  Federal  rules  of 
civil  procedure.)  Cloth,  $1.00. 

CONTRACTS 

Change  in  Principal  Contract  -  Release  of  Surety,  39  Col.  L.E.  1254-6. 
DEFICIENCY  JUDGMENTS 

Constitutionality  of  New  York  Deficiency  Judgment  Act,  39  Col.  L.R. 
1227-32. 


HOUSING 

-Building  Restrictions 

Equitable  Servitudes  -  Declaratory  Judgments  -  Continued  Depression 
of  Building  Costs  held  insufficient  basis  for  Declaratory  Relief 
from  Minimum  Cost  Building  Restriction,  53  Karv.  L.R.  139, 

-Dwellings 

Minimum  construction  requirements  for  new  dwellings  located  in  dis¬ 
trict  covered  by  Baltimore  Insuring  Office,  Federal  Housing  Adminis¬ 
tration,  Baltimore,  Md.  Revised  Aug.  15,  1939.  1939.  (l)/24/(l) 

p.  il.  (FHA  form  2311).  FL2.11:M36. 


Minimum  construction  requirements  for 
eastern  district  of  Texas,  covered  by 
eral  Housing  Administration,  Houston, 


new  dwellings  located  in  south 
Houston  Insuring  Office,  Fed- 
Tex.  Revised  Aug.  15,  1939. 
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(l)/26p.  II.  (PHA  form  2333).  ?L2.11:T31. 

-General 

Amendments  of  1939  to  United  States  Housing  Act,  hearings,  76th  Congress, 
1st  Session,  on  S.  591,  June  26~July  13,  1939.  1939.  v/442  p.  il.  Paper 

45^  Y4.322/l:H8l/7. 

Consideration  of  S.  224  (2240) ,  report  to  accompany  H,  Res.  2 SI  (for 
consideration  of  S.  2240  to  provide  for  national  census  of  housing); 
submitted  by  Mr.  Nelson.  July  29,  1939.  Ip.  (H.  rp,  1419,  76th  Cong. 

1st  Sess.)  Paper,  5^. 

Public  Housing  in  America  (New  Book)  compiled  by  M.  B.  Schnapper.  Pub. 
by  The  H.  W.  Wilson  Company,  New  York  City,  369  pages,  $1.25. 

Public  Housing  Laws  -  prepared  by  Joshua  S.  Chinitz  and  Edith  B.  Drellich, 
in  cooperation  with  the  Committee  on  Laws  and  Administration  of  the 
Citizens  Blousing  Council  of  New  York  -  60  pages  mimeographed.  Price 
50^.  Citizens  Housing  Council  of  New  York,  Inc.,  470  Pour th  Avenue, 

New  York  City. 

United  States  Housing  Act  of  1937,  as  amended,  and  provisions  of  other 
laws  and  Executive  documents  pertaining  to  United  States  Housing  Au¬ 
thority.  (1939).  cover  title,  v/ 69  p.  (Amendments  are  identified  in 
footnotes,  which  also  contain  superseded  portions  of  the  original  act. 
Provisions  of  other  laws  and  Executive  documents  pertaining  to  United 
States  Housing  Authority  appear  in  the  appendix.)  PW3. 5:H81. 

-Loans 

Amendments  of  Regulations  issued  by  Administrator  in  connection  with 
property  improvement  loans  under  Title  1  of  National  Housing  Act,  as 
amended,  effective  Sept.  1,  1939;  (effective  Sept.  25,  1939).  (Sept. 

15,  1939)  3  leaves,  narrow  f.  (Processed).  PL  2. 6: L78/939/amdt. 

Property  improvement  loans  under  Title  1  of  National  Housing  Act ,  a s 

amended  1939,  regulations  effective  Sept.  1,  1939.  (Aug.  24,  1939) 

(l)/21  leaves  4  (PHE  1,  revised  9-1-39).  (Processed).  PL2.6:L78/939. 


-New  York 

Municipal  Corporations  -  Housing  -  Compulsory  Repair  -  Validity  of 
New  York  Law  Giving  City  Prior  Lien  on  Property  for  Cost  of  Compulsory 
Repairs.  8  G.  W.  L.  Rev.  116. 
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MI SCELIANEOUS 

-Federal  Home  Loan  Banks.  Consideration  of  H.R.  6971,  report  to  accom¬ 
pany  H.Res.  280  (for  consideration  of  H.R.  6971,  to  amend  Federal  Home 
Loan  Bank  Act,  Home  Owners*  Loan  Act  of  1933,  Title  4  of  National  Hous¬ 
ing  Act,  and  for  other  purposes);  submitted  to  Mr.  Sabath.  July  28, 
1939.  Ip.  (E.  rp.  1415,  76th  Cong.,  1st  Sess.)  (H.R.  6971  changes  name 
of  Federal  Savings  and  Loan  Insurance  Corporation  to  Federal  Savings 
Insurance  Corporation.)  Paper,  5/. 


■Federal  Home  Loan  Bank  Review,  v.  5 
title,  p.  325-364,  il.  4  (Monthly.) 
year;  foreign  subscription,  $1,60. 


no.  11;  Aug.  1939  (1939)  cover 
Paper,  10/  single  copy,  $1.Q0  a 
FL  3.7:5/11. 


-Consideration  of  H.R.  7120,  report  to  accompany  H.Res.  286  (for  con¬ 
sideration  of  H.R.  7120.  to  provide  for  construction  and  financing  of 
self-liquidating  projects);  submitted  by  Mr.  Sabath.  July  31,  1939. 
Ip.  (II.  rp.  1424,  76th  Cong.,  1st  Sess.)  Paper,  5/-. 


-Construction  and  financing;  of  self-liquidating  projects,  hearings,  76th 
Cong.,  1st  Sess,  on  H.R.  7120,  July  13-26,  1939.  1959.  iii/403  p.  il. 
Paper,  35/.  I4.B22/l;P94/2 


-Reconstruction  Finance  Corporation 
Report  of  Reconstruction  Finance  Corporation,  May  1939,  letter  from 
Chairman,  Reconstruction  Finance  Corporation,  transmitting  rerjort  of 
activities  and  expenditures  for  May  1939,  of  Reconstruction  Finance 
Corporation,  and  statement  of  loans  and  other  authorizations  made 
during  month.  June  29,  1939. 


-Savings  and  Loan  Associations 

Cyclopedia  of  Federal  Savings  and  Loan  Associations,  by  Henry  S. 
Rosenthal  and  Robert  B.  Jacoby.  Published  by  American  Building  As¬ 
sociation  News  Co.,  Cincinnati,  Ohio.  /12.50.  (Cyclopedia  on  many 
of  the  practices  prescribed  for  Federal  savings  and  loan  associations, 
with  rulings  and  opinions  interpreting  various  provisions  of  charter 
and  bylaws.) 


MORTGAGES 

-Foreclosures 

Non-farm  real  estate  foreclosures.  June,  1339. 
il.  2  pi.  4  (Division  of  Research  &  Statistics) 
FL  3.8:939/6. 


(1939).  3/(8)  leaves, 

(Monthly.  Processed). 


-General 

Rights  of  Mortgagee  paying  delinquent  taxes  to  protect  security  denied 
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restitution  from  Grantee  v!io  did  not  assume  mortgage.  53  Harv*  L.R*  144. 
-Insurance 

Property  standards  (requirements  for  mortgage  insurance  under  Title  2  of 
National  Housing  Act):  pt.  6,  Minimum  requirements  for  district  covered 
by  Boise  Insuring  Office,  Federal  Housing  Administration,  Boise,  Idaho, 
Revised  Oct.  1,  1939.  1939.  il/8p.  (Circular  2;  FHA  form  2247). 

FL2.4:2/pt.  6,  Idaho/ 939. 

-Same:  pt.  6,  Minimum  requirements  for  Iowa,  Des  Moines,  Iowa.  Revised 
Sept,  15,  1939.  1939.  il/?p.  (Circular  2;  FHA  form  2271.)  FL2.4:2/ 

pt.  6,  Iowa/939. 

-Subdivision  standards  for  insurance  of  mortgages  on  properties  located 
in  undeveloped  subdivisions,  title  2  of  National  Housing  Act.  Revised 
Sept.  1,  1932.  1939.  il/18  p.  (Circular  5;  FHA  form  2059. ) 

Property  Standards  (requirements  for  mortgage  insurance  under  Title  2 
of  National  Housing  Act);  pt.  6,  Minimum  requirements  for  Colorado, 

Denver,  Colo.  Revised  August  15,  1939.  1939.  il/8  p.  (Circular  2;  FHA 

form  2233).  FL2.4:2/pt,  6,  Colo./932. 

- Same :  p t .  6 ,  Minimum  requirements  for  District  of  Columbia ,  Wa s hi ng t on , 
D.C.  Revised  Sept.  1,  1939.  il/8  p.  (Circular  2;  FHA  form  2259)  FL2. 
4:2/pt.  6,  D.C./939. 

-Same:  pt.  6,  Minimum  requirements  for  Massachusetts,  Boston,  Mass.  Re¬ 
vised  Sept.  1,  1939.  il/8p.  (Circular  2;  FHA  form  2259).  FL2.4: 2/pt.6 , 

Mass. /939. 

-Same:  pt.  6,  Minimum  requirements  for  Utah,  Salt  Lake  City,  Utah.  Re¬ 
vised  Aug.  15,  1939.  1939.  il/8p.  (Circular  2;  FHA  form  2232).  FL2.4; 

2/pt.6,  Utah/939. 

-Same:  pt.  6,  Minimum  requirements  for  Vermont,  Burlington,  Yt.  Revised 
Aug.  15,  1939.  1239.  il/8p.  (Circular  2;  FHA  form  2254)  FL2.4: 2/pt .6 , 

Vt./939. 

-Insured  Mortgage  Portfolio 

v.  4,  no.  3;  Sept.  1939  (1939)  cover  title,  28  p.  il.  4.  (Monthly)  Pa¬ 
per  15/.  single  copy,  $1.50  per  year;  foreign  subscription  $2.10.  FL 
2.12:4/3. 

v.  4,  no.  2;  Aug.  1939  (1939).  cover  title,  28  p.  il.  4  (Monthly)  Pa¬ 
per  15/  single  copy,  $1.50  per  yr.;  foreign  subscription  $2.10.  FL2.12:4/2 
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PROPERTY 

-Title  ' • 

Harvey  on  Title  Closing  (New  Book);  Contracts,  Deeds  and  Mortgages  by 
David  C.  B.  Harvey;  New  York,  Clark  Boardman  Company,  Ltd.,  1939,  pp, 
XXVI,  3S3.  Book  note  in  39  Col.  L.R.  1281* 
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Increasing  interest  in  the  opportunity  provided  for  home  ovjner 
among  families  of  modest  incomes  by  the  facilities  of  Title  I  of 
the  National  Housing  Act  has  led  the  Federal  Housing  Administrator 
to  establish  separate  regulations  governing  loans  for  this  purpose. 
The  new  regulations  differ  in  important  respects  from  those  pre¬ 
viously  issued  under  this  Title  and  it  is  believed  that  the  changes 
which  have  been  made  will  lend  new  impetus  to  the  construction  of 
low  cost  homes. 

ABNER  H.  FERGUSON, 

First  Assistant  Administrator 
and  General  Counsel, 
FEDERAL  HOUSING  ADMINISTRATION 


Eec’i  2" 3 

JKt.  AKCiiiltCUIKE. 
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DECISIONS 


ASSESSMENTS 

(EOLC  and  J.  W.  Whiteaker  and  Laura  P.  Whiteaker,  his  wife, 
v.  Paving  District  No.  75.  Supreme  Court  of  Arkansas) 

Section  7302  of  Pope's  Digest  of  Arkansas  Statutes  autho¬ 

rizes  the  airport ionment  of  future  assessment  of  benefits 
levied  by  Improvement  Districts  hut  does  not  authorize 

apportionment  of  assessments  due  and  unpaid  at  time  of 
institution  of  suit  for  apportionment. 

In  November  1958,  HOLC  and  Whiteaker  instituted  suit  against 
Paving  District  No.  75  to  require  the  apportionment  of  the  assessment 
of  benefits  between  pieces  of  property  in  the  paving  district  according 
to  the  then  ownership  thereof.  The  suit  was  instituted  under  Section 
7302  of  Pope’s  Digest  of  the  .Arkansas  statutes  which  provides: 

"Section  7302.  Partition  of  Assessments.  Fnerover  lands, 
or  other  real  property,  in  an  improvement  district  are  assessed  in  one 
body,  and  are  at  the  time  owned  in  separate  parcels,  or  where  the  owner¬ 
ship  subsequently  becomes  divided,  any  owner  of  any  part  of  said  proper¬ 
ty  may  apply  to  the  chancery  court  of  the  county  where  the  lands,  or 
some  part  thereof,  lie,  making  defendants  in  his  suit  the  other  parties 
interested  in  said  lands;  and,  thereupon,  it  shall  be  the  duty  of  the 
court  to  partition  the  assessment  against  said  lands  amongst  the  several 
owners  thereof,  as  equity  and  good  conscience  may  require.  General 
Acts,  March  27,  1919,  p.  311." 

The  Chancellor  held  that  the  unpaid  balance  of  future  assess¬ 
ment  of  benefits  should  be  partitioned  but  that  the  annual  installments 
which  had  already  become  due  and  payable  should  not  be  partitioned.  On 
appeal,  the  Supreme  Court  of  Arkansas  affirmed  the  holding  of  the 
Chancellor  and  in  so  doing  said: 

"The  only  question  involved  here  is,  as  stated  by  appellant, 
'Did  the  chancellor  correctly  interpret  and  construe  Section  7302  of 
Pope's  Digest  of  the  Statutes  of  Arkansas  when  he  held  that  the  unpaid 
balance  of  assessments  should  be  partitioned  between  the  several  owners 
of  the  south  104  feet  of  the  said  Lots  7  and  8  and  the  lien  of  said  as- 
sessments  fixed  in  accordance  with  such  pro rat  ion  but  that  he  could  not 
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partition  the  annual  installments  theretofore  extended  against  the  south 
104  feet  of  said  Lots  7  and  8  for  the  years  1934,  1936,  1936,  1937  and 
1938  and  that  they  should  he  paid  as  levied  and  extended? 1 

"It  is  our  view  that  the  chancellor  correctly  interpreted  and 
applied  the  provisions  of  the  above  section  of  the  statute. 

"We  find  no  authority  in  this  section  for  dividing  the  annual 
tax  assessments  against  the  south  104  feet  of  Lots  7  and  8,  which  had  be¬ 
come  due  and  had  not  been  paid. at  the  time  the  suit  in  question  was  filed 
by  appellants,  and  we  think  the  only  authority  conferred  under  the  act 
relates  to  subsequent  and  future  assessments  against  the  property  in  ques- 
t  ion. 

"We  cannot  agree  with  appellants*  view  that  ’assessment*  as 
used  in  the  statute  means  not  only  the  assessment  of  future  benefits  but 
all  past  due  taxes  an  well.  It  occurs  to  us  that  if  the  legislature  had 
intended  that  past  due  and  unpaid  taxes  should  be  partitioned  after  the 
property  had  become  delinquent,  it  would  have  been  a  very  easy  matter  for 
it  to  have  said  so  in  the  act.  This,  clearly,  it  did  not  do. 

"We  think  the  clear  intent  of  the  act  is  prospective,  and  not 
retroactive,  as  to  the  duty  it  imposes  on  the  court  to  partition  the  as¬ 
sessments. 


"In  the  instant  case  the  word  'assessment*  as  applied  to  im¬ 
provement  districts  means  the  assessment  of  benefits  and  it  is  that  as¬ 
sessment  which  is  to  be  partitioned  in  a  case  of  this  kind,  since  it  is 
the  basis  for  the  taxes  that  are  extended  and  collected  from  year  to 
year.  The  partitioning  of  the  assessment  of  benefits  against  any  piece 
of  property  automatically  partitions  all  future  taxes  only  on  that  prop¬ 
erty. 


"On  November  18,  1937,  when  appellant,  Home  Owners’  Loan  Cor¬ 
poration,  filed  its  suit  below,  the  annual  installments  on  the  assessment 
of  benefits  for  the  years  1934,  1935,  1936  and  1937  were  due  and  unpaid 
on  the  entire  south  104  feet  of  Lots  7  and  8  in  question.  The  lien  for 
same  had  attached  to  this  property  and  appellee  district  had  the  right 
to  demand  that  these  past  due  installments  be  paid  to  it  and  that  they 
were  not  subject  to  partition  under  divided  ownership  between  the 
Whiteakers,  who  had  acquired  the  north  50  feet  of  the  south  104  feet  of 
said  lots,  and  other  appellant,  the  Hone  Owners*  Loan  Corpora,t ion,  which 
had  acquired  title  to  the  south  54  feet." 
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BANKRUPTCY  -  COMPOSITION  AND  EXTENSION 

(HOLC  v.  Quincy  Mitchell  Creed,  United  States  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit.) 

Proceeding  hy  a  faraer  for  001300 sit  ion  and  extension  under 
Section  75  of  the  Bankruptcy  Act  (Frazier-Lenke  Act)  is  not 

affected  By  Section  517  of  Chanter  12  of  the  Chandler  Act 
•providing  that  the  provisions  of  the  latter  Act  shall  not 
he  deemed  to  allow  extension  or  impairment  of  secured  obli¬ 
gations  held  hy  HOLC. 


I11  a  Texas  bankruptcy  proceeding  Creed,  a  borrower  from  and 
mortgager  to  HOLC,  sought  (as  a  farmer)  composition  and  extension  under 
Section  75  of  the  Bankruptcy  Act,  11  U. S.C.A.  203.  HOLC,  having  a  mort¬ 
gage  on  Creed* s  farm,  moved  to  dismiss  the  proceedings  so  far  as  the 
some  might  in  any  manner  affect  its  debt  and  mortgage.  The  motion  of 
HOLC  was  based  upon  the  contention  that  since  the  effective  date  of  the 
Chandler  Act,  52  Stat.  840,  HOLC  and  its  mortgages  are  not  amenable  to 
proceedings  under  Section  75  (F r as i e r-Lemke  Act)  because  the  Chandler 
Act  in  Chapter  12,  Section  517,  providing  for  real  property  arrangements, 
says :  "Nothing  contained  in  this  Chapter  shall  be  deemed  to  affect  or 
apply  to  the  creditors  of  any  debtor  under  a  mortgage  insured  pursuant 
to  the  National  Housing  Act  and  Acts  amendatory  thereof  and  supplementary 
thereto;  nor  shall  its  provisions  be  deemed  to  allow  extension  or  impair¬ 
ment  of  any  secured  obligation  held  by  Hone  Owners*  Loan  Corporation  or 
by  a  Federal  Home  Loan  Bank  or  member  thereof." 


The  Conciliation  Commissioner,  the  District  Court  of  the 
United  States  and  the  United  States  Circuit  Court  of  Appeals  hold  against 
HOLC  upon  the  ground  that  the  provision  above  quoted  applied  only  to  pro¬ 
ceedings  under  the  Chandler  Act  and  had  no  application  to  proceedings 
under  Section  75  of  the  Bankruptcy  Act  known  as  the  Frazier-Lenke  Act.  It 
was  held  that  Chapter  12  of  the  Chandler  Act  is  not  so  related  in  subject 
natter  to  the  agricultural  compositions  and  extensions  under  Section  75 
(Frazier-Lenke  Act)  as  t'o  Import  Section  517  into  proceedings  for  agri¬ 
cultural  compositions.  It  was  further  held  that  Chapter  12  of  the 
Chandler  Act  docs  not  repeal  by  implication  or  supersede  the  Frazier- 
Lenke  act. 


CONTRACTS  OF  UNITED  STATES 

(Evelyn  Fonger  v.  HOLC.  District  Court  of  the-  United 
States  for  the  Western  District  of  Michigan,  Southern 
Division. ) 


Removal.  Any  suit  against  HOLC 
tion  and  Laws  of  United  St at e s . 


arises  under  Const itu- 
Courts  will  not  decree 
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specific  -perfrmance  of  uncertain  and  indefinite  contract 

even  though  there  has  “been  past  performance. 

Fonger  sued  HOLC  in  a  state  court  for  the  specific  performance 
of  an  alleged  contract  of  sale  of  realty  at  the  price  of  $3300.  HOLC  re¬ 
moved  the  case  to  the  United  States  District  Court  7/her e  Fonger  moved  to 
remand.  Fonger  conceded  that  HOLC  is  an  instrumentality  of  the  United 
States  and  that  the  government  of  the  United  States  is  the  ov/ner  of  more 
than  one-half  of  its  capital  stock.  She  contended,  however,  that  a  cor¬ 
rect  decision  of  the  case  did  not  depend  upon  a  construction  of  the  Con¬ 
stitution  or  of  a  statute  of  the  United  States  and  that  therefore  HOLC 
was  not  entitled  to  remove  to  the  Federal  court.  The  jurisdictional 
amount  was  of  course  involved,  and  the  court  denied  her  motion  to  remand 
and  held  that  any  suit  against  HOLC  arises  under  the  Constitution  and 
laws  of  the  United  States.  The  motion  to  remand  was  denied  under  authori¬ 
ty  of  Matter  of  Dunn,  212  U. S.  374;  American  Bank  &  Trust  Co.  v.  Federal 
Reserve  Bank  of  Atlanta,  256  U. S.  350,  356;  0 shorn  v.  Bank  of  United 
States,  9  Wheat,  738;  Railroad  Removal  Cases,  115  U, S.  1;  Federal  Bank  v. 
Mitchell,  277  U.S.  213;  Bankers  Trust  Co.  v.  Texas  &  Pacific  Railway  Co. 
241  U.S.  295;  and  Moore*  s  Federal  Practice,  502-505;  U.  S.C.A.  Title  28, 
Sections  41,  42  and  71.  The  opinion  then  continued  as  follows: 

"The  amended  hill  of  complaint  is  in  the  nature  of  a  hill  for 
specific  performance.  In  substance,  it  alleges  that  a  mortgage  owned  hy 
defendant  Hone  Owners*  Loan  Corporation  upon  land  owned  hy  plaintiff* s 
mother  was  foreclosed  July  11,  1938,  and  that  on  or  about  the  3rd  day  of 
August,  1939,  the  period  for  redemption  having  expired  and  plaintiff’s 
mother  being  unable  to  redeem  from  sale,  plaintiff  made  an  agreement  (not 
in  writing)  with  the  Grand  Rapids  Manager  of  the  Home  Owners  *  Loan  Cor¬ 
poration  that  if  plaintiff  would  furnish  a  buyer  for  the  property  for 
$3300.00,  the  property  would  be  sold  to  the  buyer;  that  plaintiff  induced 
one  John  Boverhof  to  offer  to  purchase  the  property  under  an  agreement 
that  Boverhof  would  execute  a  life  lease  to  plaintiff’s  mother,  and  that 
about  September  11,  1939,  Boverhof  made  an  offer  to  purchase  the  proper¬ 
ty  for  $3300.00,  $330.00  to  be  paid  down,  and  that  he  tendered  a  check 
for  $50  earnest  money.  The  rejection  of  this  offer  is  the  basis  for  the 
suit. 


"Even  if  the  agreement  to  sell  had  been  in  writing  it  appears 
to  the  court  that  the  uncertainty  and  indefiniteness  as  to  the  time  for 
payment  or  performance  precludes  the  remedy  by  specific  performance.  See 
58  C.J.  938,  939.  ’To  be  specifically  enforceable,  a  contract  must  be 
complete  in  its  terns,  or  at  least  in  its  essential  and  material  terms, 
parts  and  elements;  it  must  be  capable  of  being  performed  without  adding 
to  its  terms;  and  it  must  not  leave  a  material  and  essential  term  or 
element  for  future  negotiation  and  settlement.  The  court  cannot  supply 
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an  important  omission  or  complete  a  defective  contract  for  the  purpose  of 
specific  performance. 1  58  C.J.  940. 

"See  also,  W:cds  v.  Johnson,  266  Mich.  172;  Snider  v.  Schaffer, 
276  Mich.  92;  Windiate  v.  Leland,  246  Mich.  659. 

"Plaintiff  relies  upon  sec.  13,  415  C.L.  Mich.  1929  which  pro¬ 
vides:  Nothing  in  this  chapter  contained  shall  "be  construed  to  abridge 

the  powers  of  the  court  of  chancery  to  compel  the  specific  performance 
of  agreements,  in  cases  of  part  performance  of  such  agreements. 1 

"Fnile  such  statutes  have  been  treated  as  recognizing  and  pre¬ 
serving  the  power  to  enforce  oral  contracts  which  have  been  partly  per¬ 
formed,  their  application  has  been  narrow  and  their  use  has  been  for  the 
prevention  of  the  use  of  the  statute  of  frauds  as  an  instrument  for 
fraud.  It  is  recognized  that  the  doctrine  permitting  specific  perform¬ 
ance  of  such  contracts  rests  upon  the  theory  that  defendant  has  precluded 
himself  from  invoking  the  atatuto  by  permitting  plaintiff  to  change  his 
position  in  reliance  upon  the  contract  to  such  an  extent  that  the  appli¬ 
cation  of  the  statute  would  operate  as  a  fraud  upon  him.  See  58  C.J.  988. 

"The  amended  bill  of  complaint  contains  no  allegations  to 
justify  a  belief  that  relief  could  be  granted  upon  such  a  theory.  The 
only  part  performance  relied  upon  is  finding  of  a  purchaser  and  such 
services  can  be  adequately  compensated  in  damages  if  a  legal  right  there¬ 
to  exists.  But,  in  any  event,  it  is  well  recognized  that  no  amount  of 
performance  or  attempted  performance  is  sufficient  to  authorize  the 
specific  performance  of  an  oral  contract  which  is  not  definite  or  certain 
in  its  terms.  Nor  these  reasons,  the  motion  to  dismiss  must  be  granted." 


COURTS  -  PROCEDURE  -  BILL  OF  INTERPLEADER 
(Pickrel,  Schaffer,  Harshman,  Young  &  Ebeling,  a  partner¬ 
ship,  v.  Mary  R.  Sweat zel,  et  al.  Court  of  Common  Pleas, 

Scioto  County,  Ohio.) 

A  law  firm  may  interplead  its  own  client  and  others  to  de¬ 

termine  warty  entitled  to  a  recovery  made  for  client  in  a 
law  suit  where  client  had  authorized  the  law  firm  to _ 

change  its  position  by  making  commitments  to  others. 

"This  is  an  action  in  interpleader  filed  by  the  firm  of  Pick¬ 
rel,  Schaffer,  Harshman,  Young  &  Ebeling  of  Dayton,  Ohio. 

"The  evidence  shows  a  lot  of  correspondence  between  the  de¬ 
fendant  Mary  R.  Swentzel  and  the  firm  of  lawyers  who  brought  this  action 
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and  the  HOLC.  The  facts  are  that  the  HOLC  was  foreclosing  a  mortgage  on 
her  property,  in  Portsmouth  and  that  she  had  a  personal  injury  suit  in 
Miami  county  and  that  Mr.  Pickrel  of  the  above' mentioned  law  firm,  at 
her  instance  and  request,  wrote  the  HOLC  that  if  they  would  hold  off  fore 
closure  proceedings,,  and  not  push  their  judgment  and  sell  the  property, 
cut  of  the  proceeds  of  this  personal  injury  suit,  when  collected,  an 
amount  would  he  turned  over  to  the  HOLC  to  pay  the  hack  interest  arid  all 
costs. 

» 

"The  correspondence  between  the  parties  offered  in  evidence 
showed  that  Mr.  Pickrel  was  authorized  hy  Mr.  Swentzel  so  to  act  and 
that  the  result  was  that  the  HOLC  did  suspend  all  action  in  the  matter 
until  the  personal  injury  matter  was  settled,  and  that  thereafter  an 
amount  was  taken  to  the  HOLC  office  which  they  claimed  did  not  cover  all 
of  the  amount  then  due,  and  .was  refused  hy  a  person  who  was  not  autho¬ 
rized  to  take  the  money,  and  that  there  was  no  actual  tender  to  an 
authorized  agent,  although  prohahly  the  result  would  have  been  the  same 
had  it  been  so  tendered;  and  that  the  specified  amount  offered  hy  Mrs. 
Swentzel,  through  her  attorneys,  was  refused  at  the  office  of  the  HOLC. 

"That  thereupon  Mrs.  Swentzel  notified  her  lawyers  to  pay 
this  money  directly  to  her  as  her  agent,  which  they  refused  to  do  owing 
to  the  fact  that  they  had  hound  themselves  to  see  that  the  HOLC  was 
paid. 


"Other  litigation  resulted  and  finally  this  interpleader  has 

been  filed. 

"Ordinarily,  an  agent  is  hound  to  follow  the  instructions  of 
his  principal  and  under  ordinary  conditions  an  attorney  has  no  right  to 
withhold  money  due  his  client  upon  the  ground  that  some  one  else  claims 
an  interest  in  it,  hut  as  we  view  this  matter,  Mrs.  Swentzel  had  autho¬ 
rized  her  agents  to  change  their  position  and  make  certain  promises 
upon  which  they  might  themselves  he  held  and  we  feel  that  they  are  per¬ 
fectly  justified  in  bringing  this  action  in  interpleader.  (See  Goddard 
v.  Leech,  Wright  476). 

"Insomuch  as  the  HOLC  had,  upon  the  written  promise  of  the 
agent  of  Mrs.  Swentzel  who  was  authorised  hy  her  to  make  such  promise, 
changed  their  position  and  stopped  the  foreclosure  suit,  we  feel  that 
this  money  should  he  paid  to  the  HOLC  to  he  applied  upon  the  debt  which 
the  defendant  Mrs.  Swentzel  owes  to  the  HOLC." 
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COURTS  -  UNITED  STATES  -  COSTS 

(EEC  v.  J.  G.  Menihan  Corporation,  et  al.  District  Court, 

W.  D,  New  York,  29  Fed.  Supp.  853.) 

The  adoption  of  th e  procedural  rule  -providing  that  costs 
against  the  United  States,  its  officers  and  agencies  shall 

Be  imposed  only  to  the  extent  -permitted  By  1  am  left  unaf¬ 

fected  costs  against  the  United  States,  its  officers  and 
agencies.  Defendants  mho  lorevailed  on  trial  of  action 

Brought  against  RFC  are  not  entitled  to  costs. 

"The  defendants  having  prevailed  on  the  trial  of  this  action 
apply  for  costs  and  an  additional  allowance.  The  plaintiff  is  an  agen¬ 
cy  of  the  Federal  Government.  Rule  54(d)  of  the  Rules  of  Civil  Proce¬ 
dure,  28  U. S.C.A.  following  section  723c,  provides  that  costs  against 
the  United  States,  its  officers  and  agencies  shall  "be  imposed  only  to 
the  extent  permitted  "by  law.  By  the  adoption  of  this  rule  costs  against 
the  United  States,  its  officers  and  agencies  were  left  unaffected.  I 
find  no  provision  of  law  permitting  costs  to  "be  imposed  against  the  Re¬ 
construction  Finance  Corporation.  I  therefore  hold  that  the  defendants 
are  not  entitled  to  costs.  Federal  Deposit  Insurance  Corporation  v. 
Casady  et  al. ,  10  Cir. ,  106  F.  2d  784,  decided  September  25,  1939." 


LANDLORD  AND  TEN4NT  -  LIABILITY 

(Gertrude  I.  Let  son  v.  HOLC.  District  Court  of  the  United 

States  for  the  District  of  Massachusetts. ) 

Tenant  in. lured  “by  defect  in  -premises  of  which  no  notice 

had  Been  given  to  landlord  cannot  recover  unless  landlord 

had  agreed  to  maintain  premises  in  condition  of  safety 

without  reference  to  notice  from  tenant  of  defects  and  By 

virtue  of  agreement  of  letting  had  retained  such  -posses¬ 

sion  of  -promises  as  necessary  for  that  purpose. 

Gertrude  I.  Letson,  a  tenant  of  HCLC  in  one  of  its  residence 
properties,  sued  HOLC  for  $10,000  damages  for  personal  injuries  sus¬ 
tained  By  her  in  a  fall  down  the  inside  steps  leading  from  the  first 
floor  to  the  cellar  of  the  property.  As  she  was  descending  the  steps 
one  of  them  came  loose  Because  of  its  decayed  condition  and  caused  her 
to  fall.  The  house  had  two  stories  and  a  cellar  and  plaintiff,  with 
her  father  and  mother,  was  a  tenant  of  the  first  floor.  The  second 
floor  was  rented  to  another  family.  The  steps  leading  from  the  first 
floor  to  the  cellar  down  which  plaintiff  fell  were  used  only  By  the 
plaintiff  and  her  family.  They  were  not  for  the  common  use  of  the 
tenants  in  Both  floors  of  the  house. 
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At  the  trial  plaintiff  contended  that  her  tenancy  fell  within 
the  third  class  of  -  tenancies,  outlined  in  Fiorntino  v.  Mason,  233  Mass. 
451,  124  N.E.  283,  i.e.,  where  the  contracting  parties  agree  that  the 
landlord  shall  keep  and  maintain  the  premises  in  a  condition  of  safety 
on  his  own  responsibility  and  without  reference  to  notice  from  the  tenant 
of  defective  conditions  and  by  virtue  of  the  agreement  of  letting  shall 
have  and  constantly  retain  such  possession  of  the  premises  as  is  neces¬ 
sary  for  that  purpose.  Plaintiff  and  her  mother  testified  that  Mr.  Cot¬ 
ter,  property  management  representative  of  HOLC,  at  the  time  of  the 
letting  promised  that  EOLC  would  put  the  premises  in  safe  condition  and 
would  keep  them  that  way.  Plaintiff  then  called  to  the  witness  stand 
Mr.  Quinn,  assistant  state  manager  in  charge  of  property  management  of 
HOLC,  who  testified  that  Mr.  Cotter  had  authority  only  to  examine  the 
premises  and  report  to  HOLC  their  condition  and  to  recommend  any  repairs 
that  night  be  necessary  to  put  the  premises  in  a  rentable  or  salable 
condition.  Plaintiff  did  not  prove  the  giving  of  any  notice  to  HOLC  of 
the  defective  condition  of  the  step  that  caused  her  fall. 

At  the  conclusion  of  plaintiff’s  evidence  the  Court  directed 
a  verdict  in  favor  of  HOLC  because  the  evidence  failed  to  show  such  an 
agreement  as-  would  bring  the  tenancy  within  the  third  class  outlined  in 
Fiorntino  v.  Mason,  supra,  and  because  it  did  not  appear  that  Mr.  Cot¬ 
ter  had  authority,  either  actual  or  ostensible,  to  bind  HOLC  to  such  an 
onerous  agreement  as  would  bring  the  tenancy  within  said  third  class. 


INSURANCE 

(Aetna, Life  Insurance  Co.  v.  Aird.  C.C.A.  5  (Hutcheson, 

C. J. )  December  14,  1939.  i  U. S.  Law  Week  760.) 

Stationary  trailer  occupied  by  insured  as  his  dwelling 
at  time  of  fire  causing  his  death  was  ’’building11  within 

meaning  of  double  indemnity  clause. 

Provisions  of  a  life  insurance  policy  for  double  indemnity 
in  the  event  of  the  insured’s  death,  as  the  result  of  the  burning  of  a 
"building:"  were  applicable  to  the  death  of  the  insured  caused  by  tile 
burning  of  a  trailer  which  he  was  occupying  as  a  dwelling  and  office 
after  it  had  been  disconnected  from  the  automobile,  and  the  wheels  had 
been  removed,  and  it  had  been  raised  up  with  its  four  corners  supported 
by  four  heavy  special  jacks.  At  the  time  of  the  fire,  the  trailer  was 
a  "building"  within  the  meaning  of  the  T>olicy. 

In  the  instant  case,  the  trailer  was  being  used,  at  the  time 
of  the  insured’s  death,  as  a  stationary  dwelling.  It  was  adapted  for 
such  use.  It  was  completely  equipped  as  a  place  in  which  to  live,  with 
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teds,  "bath,  toilet,  cooking  facilities,  side  walls,  a  roof  and  floors, 
and  with  cross  walls  subdividing  it  into  parts.  Although  the  insured 
had  used  it  for  transportation  purposes,  it  had  been  stationary  for  one 
week  prior  to  the  fire. 


LIENS  -  NOTICE 

(John  'Thomas  Gough  v.  HOLC.  Court  of  Civil  Appeals, 

Eighth  Judicial  District  of  Texas.) 

Casual  residence  at  tines  in  property  with  owner  of  le¬ 
gal  title,  does  not  put  purchaser  on  notice  of  equitable 
title  resulting  from  prior  payment  for  property  with 
funds  belonging  to  connunity  estate. 

In  a  suit  between  HOLC  and  John.  T.  Gough  and  wife,  John  T. 
Gough  claimed  to  be  the  equitable  owner,  by  inheritance  from  his  de¬ 
ceased  father,  Thomas  J.  Gough,  of  an  undivided  one-fourth  interest  in 
realty  of  which  HOLC  had  become  the  purchaser  at  the  foreclosure  sale 
of  its  deed  of  trust  thereon. 


On  February  15,  1913,  seven  months  after  the  death  of  Thomas 
J.  Gough,  the  owners  of  the  realty  conveyed  it  to  Jannie  Gough,  widow 
of  Thomas  J.  Gough  and  mother  of  John  T.  Gough.  The  property  was  paid 
for,  however,  with  funds  belonging  to  the  community  estate  of  Jannie 
Gough  and  her  deceased  husband,  Thomas  J.  Gough.  Jannie  Gough  and  her 
husband  had.  actually  lived  in  the  property  prior  to  his  death,  and 
thereafter  she  continued  to  live  in  it  until  her  death.  At  times,  John 
T.  Gough  and  his  wife  also  lived  in  the  property  with  Jannie  Gough,  but 
at  the  time  the  loan  was  made  by  the  City  Mortgage  Company  and  the  deed 
of  trust  executed  securing  the  same  (hereinafter  mentioned)  John  T. 
Gough  was  not  living  in  the  property,  though  he  was  there  for  three  or 


four  weeks  at  that  time 
sided. 


a  visit  from  Danger,  Texas,  where  he  re- 


On  December  11,  1931,  Jannie  Gough  conve;/ed  the  property, 
in  trust,  to  a  trustee  to  secure  the  City  Mortgage  Company  in  the  pay¬ 
ment  of  a  note  in  its  favor  executed  by  her  for  borrowed  money.  In 
May  1934,  the  City  Mortgage  Company  assigned  the  indebtedness  and  lien 
to  HOLC,  and  on  May  11,  1934,  Jannie  Gough  executed  a  deed  of  trust 
upon  the  property  securing  her  note  to  HOLC,  the  note  being  a  renewal 
of  her  indebtedness  to  the  City  Mortgage  Company  theretofore  assigned 
to  HOLC.  On  July  6,  1937,  Jannie  Gough  conveyed  the  property  to  her 
other  son,  Pat  F.  Gough,  who  assumed  the  payment  of  the  indebtedness 
to  HOLC.  Thereafter  Jannie  Gough  died.  Still  later  HOLC  foreclosed, 
bid  in  the  property  and  received  a  trustee’s  deed. 
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Although  the  property  had  been  paid  for  with  funds  belonging 
to  the  community  estate  of  Jannie  Gough  and  her  deceased  husband, 

Thomas  J.  Gough,  and  although  John  T.  Gough  was  one  of  their  only  two 
children,  the  court  held  against  him  and  in  favor  of  HOLC,  and  in  so 
holding,  said: 

"Jannie  Gough  acquired  the  legal  title  to  the  lots.  The  ap¬ 
pellee  (HOLC)  holds  under  her.  The  title  of  the  plaintiff  (John  T. 
Gough)  is  an  equitable  one.  Bona  fide  purchasers  and  lienholders  for 
value,  acquiring  the  title  to  realty  or  a  lien  thereon  from  the  owner 
of  the  legal  title,  -are  protected  against  equitable  titles  such  as 
here  asserted  by  John  T.  Gough.  In  order  for  a  holder  of  such  equi¬ 
table  title  to  prevail  against  such  a  purchaser  or  lienholder,  it  must 
be  shown  the  latter  acquired  their  rights  with  notice,  actual  or  con¬ 
structive,  of  the  outstanding  equitable  title.  The  record  here  is 
wholly  insufficient  to  show  actual  notice  of  the  outstanding  equitable 
title.  Nor  is  the  evidence  sufficient  to  put  either  the  City  Mortgage 
or  the  Home  Owners’  Lean  Corporation  upon  inquiry  which  would  charge 
either  of  them  with  constructive  notice  of  the  outstanding  equitable 
title  asserted  by  John  T.  Gough." 


TAXATION  -  EMPLOYEES 

(Meredith  v.  State  Tax  Commission.  Supreme  Court  of  Ore¬ 
gon.  )  ... 

An  Oregon  state  income  tax  law  is  not  retroactive  ao  as  to 

subject  Federal  employees  income  to  same.  The  decisions 

in  New  York  ex  rel  Rogers  v.  Graves,  399  U.  S.  4-01,  and 

■  State  Tax  Commission  of  Utah  v.  Van  Cott,  506  U. S.  511,  do 

not  act  retroactively  so  as  to  sub.ject  the  salary  of  an 

HOLC  employee  to  a  state  income  tax:  for  the  year  1905  un¬ 

der  a  state  law  in  force  in  1955  that  exempted  from  state 

income  taxation '"salaries,  wages  and  other  compensation 

received  from  the  United  States  by  officials  or  employees 

thereof  which  are  or  shall  be  exempt  from  state  taxation 

by  E ederal  law" . 

Mrs.  Helen  Meredith,  a  resident  of  Oregon  and  an  employee 
of  HOLC  in  its  office  at  Portland,  Oregon,  paid  under  protest  to  the 
State  of  Oregon  .an  income  tax  for  the  year  1935  on  her  salary  from 
HOLC  which  constituted  her  entire  income  for  the  year.  Having  ex¬ 
hausted  the  remedies  given  her  by  statute,  she  brought  this  suit  to 
recover  the  money  thus  paid.  The  applicable  Oregon  statute  (Oregon 
Code  1935  Supplement)  provided: 
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"The  tern  gross  income  does  not  include  the  following  items, 
which  shall  he  exempted  from  taxation  under  this  Act:  .  .  . 

" (f)  Salaries,  wages  and  other  compensation  received  from  the 
United  States  hy  officials  or  employees  thereof  which  are  or  shall  he  ex¬ 
empt  from  state  taxation  hy  Federal  law." 


The  court  pointed. out  that  prior  to  the  decisions  of  the 
Supreme  Court  of  the  United  States  in  New  York  ex  rel  Rogers  v.  Graves, 
293  U.S.  401,  and  State  Tax  Commission  of  Utah  v.  Van  Cott,  306  U.S. 

511,  the  Federal  decisions  were  clearly  and  decisively  that  salaries  of 
employees  of  such  Federal  instrumentalities  as  HOLC  were  not  subject  to 
income  taxes  levied  or  sought  to  he  levied  hy  states  because  of  consti¬ 
tutional  immunity  to  such  taxation,  citing  McCulloch  v.  Maryland,  4 
Wheat  316,  432;  Indian  Motorcycle  Co.  v.  United  States,  283  U.S.  570, 
Dobbins  v.  Commissioners  of  Erie  County,  16  Pet.  435  and  Collector  v. 
Day,  11  Wall.  113,  and  that  those  decisions  were  in  force  and  effect  and 
were  the  Federal  law  on  the  subject  at  the  time  the  above  quoted  Act  of 
Oregon  was  enacted.  The  court  therefore  held  in  effect  that  it  was  not 
the  intention  of  the  Legislature  of  Oregon,  at  the  time  it  enacted  the 
above  quoted  Act,  to  subject  to  state  income  taxation  the  salaries  of 
employees  of  instrumentalities  of  the  United  States  and  that  the  de¬ 
cisions  in  the  Graves  and  Van  Cott  cases  could  not  act  retroactively  so 
as  to  subject  Mrs.  Meredith’s  salary  for  the  year  1935  to  the  state  in¬ 
come  tax  of  that  year.  The  court,  among  other  things,  said: 


"To  accede  to  the  contention  of  the  tax  commission  that  the 
holding  in  Graves  v.  New  York  ex  rel.  O’Keefe,  supra,  and  State  Tax 
Commission  of  Utah  v.  Vein  Cott,  supra,  reversing  earlier  decisions  of 
long  standing  on  the  same  subject,  had  a  retrospective  effect  and  sub¬ 
jected  to  state  taxation  the  plaintiff’s  salary  for  the  year  1935,  is 
to  attribute  to  the  legislature  in  its  enactment  of  subdivision  2, 
supra,  ]_ the  above  quoted  provision  of  the  Oregon  statute./  an  intention 
which  obviously  it  did  not  have.  Such  a  construction  of  the  statute  in 
question  would  work  an  injustice  to  Federal  employees  who  had  complied 
with  the  law  as  then  interpreted  by  the  Supreme  Court  of  the  United 
States,  by  imposing  upon  then  the  duty  of  paying  taxes  for  past  years 
during  which  they  were  specifically  exempted  from  such  payment. 


"The  injustice  of  such  a  result  was  foreseen  by  the  Congress 
of  the  United  States  in  its  enactment  of  the  statute  known  as  ’Public 
Salary  Tax  Act  of  1939',  U. S. C.A.  Current  Service  No.  4,  pages  668-670. 
By  #4  of  title  1  of  this  act  the  United  States  consents  to  the  taxation 
of  compensation  for  personal  services  received  by  any  officers  or  em¬ 
ployees  of  the  United  States  or  any  agency  or  instrumentality  thereof 
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after  December  31,  1938,  by  any  duly  constituted  taxing  authority  having 
jurisdiction  to -tax  such  compensation.  Section  207  of  title  II  of  the 
act  prohibits  the  states  from  collecting  any  tax  imposed  by  them  on  com¬ 
pensation  received  before  January  1,  1939,  for  personal  services  as  an 
officer  or  employee  of  the  United  States  or  any  agency  or  instrumentality 
thereof,  which  is  exempt  from  Federal  income  taxation.  By  the  same  act 
provisions  are  made  for  a  refund  of  Federal  income  tax  collected  by  the 
United  States  government  from  state  officials  and  employees  on  compensa¬ 
tion  received  by  them  prior  to  December  31,  1938. 

"It  is  cur  opinion  that  the  salary  received  by  Mrs.  Meredith 
during  1935  as  an  employee  of  Home  Owners’  Loan  Corporation  was  exempted 
from  taxation  under  the  income  tax  law  of  this  state.  The  decree  of  the 
circuit  court  is  affirmed." 


ZONING 

(Central  Trust  Co.  v.  City  of  Cincinnati.  Court  of  Ap¬ 
peals  of  Ohio,  Hamilton  County,  23  N.E.  (2d)  450.) 

Courts  will  not  interfere  with  the  sound  discretion  of 
those  on  whom  rests  the  responsibility  of  fixing  bounda¬ 


ries  or  zones  in  a  municipality,  unless  the  exercise  of 
that  function  indicates  a  wholly  capricious,  arbitrary, 
and  nn reap o liable  action,  entirely  foreign,  to  any  con¬ 


sideration  involving  the  safety,  health,  morals,  or  wel¬ 

fare  of  the  -public. 


The  plaintiff  in  his  petition  alleged  the  ownership  of  cer¬ 
tain  property  now  zoned  by  the  defendant  as  residence  "D".  "The  prayer 
of  the  petition  is  that  the  defendant  be  enjoined  from  ’interfering  in 
any  way  directly  or  indirectly,  with  the  use  of  the  plaintiff’s  premises 
for  business  purposes,  such  as  would  be  permitted  in  a  business  "A" 
district  under  the  zoning  ordinance  of  the  city  of  Cincinnati, ’  and  from 
enforcing  the  zoning  ordinance  so  far  as  the  same  applies  to  place  and 
keep  plaintiff’s  property 'in  residence  ’ D  *  district  or  any  other  resi¬ 
dence  district." 


The  city,  after  admitting  certain  matters,  set  up  the  defense 
that  the  plaintiff  failed  to  exhaust  the  remedies  under  the  city  ordi¬ 
nances  providing  in  section  1330-2 'for  "Appeals"  .to  the  board,  and  in 
section  1330-9  for  "Cases  of  Hardship",  and  it  further  alleged  that  the 
plaintiff  had  not  requested  a  permit. 


The  plaintiff  denied,  in  its  answer,  that  it  was  under  any 
duty  to  request  a  permit  and  that  to  file  an  appeal  would  have  been  an 


CHC  5092 


No.  66 


HOUSING 


LEGAL  DIGEST 


January  IS 40 


13 


useless  and  idle  ceremony,  and  that  it  was  unnecessary  to  request  a  per¬ 
mit.  Plaintiff  further  alleged  that  it  had  no  remedy  under  the  non- 
confirming  use  ordinances  permitting  modification  of  the  zoning  require¬ 
ments  in  favor  of  an  extension  of  a  non- conforming  use  or  a  substitution 
for  a  non— conforming  use,  in  that  its  proposed  use  of  the  premises  in¬ 
volve  both  an  extension  and  substitution  for  the  present  use. 


had 


The  petition  of  the  plaintiff  further  stated  that  it 
planned  to  build  on  the  property  as  no w  contemplated  and  further  that 
the  property  is  too  small  to  permit  the  erection  of  an  apartment  build¬ 
ing  permitted  by  residence  "D"  zoning. 

•"The  present  zoning  brings  two  zones  into  juxtaposition  on  a 
line  running  north  and  south  in  Pennington  street,  upon  which  plain¬ 
tiff's  property  abuts  on  the  oast."  On  one  side  of  the  street  is  busi¬ 
ness  "A"  district  and  on  the  other  side  where  plaintiff's  property  is 
located  is  residence  "D"  district.  The  lines  dividing  all  of  the 
districts  are  not  run  along  arbitrary  or  capricious  courses.  If  the 


plaintiff's  application  were  granted  it  would  mean  that  the  business 
"A"  district  to  the  west  of  plaintiff's  property  would  be  extended  east 
into  the  residence  "D"  district  to  the  extent  of  the  dimensions  of 
plaintiff’s  lot.  The  court  in  refusing  to  gyant  the  injunction  re¬ 
quested  by  plaintiff  said:  "It  is  obvious  that  in  the  process  of  zoning 
the  several  districts  zoned  according  to  limitations  upon  the  use  of 
property  for  residence,  business,  or  semi-business  purposes,  must  have 
definite  boundaries.  It  is  also  obvious  that  the  property  abutting  upon 
the  boundaries  must-  be  affected  to  sono  degree  by  the  proximity  of  the 
property  to  the  boundary  of  the  zone.  Such  a  situation  is.  inevitable 
unless  the  whole  of  a  community  is  to  be  placed  in  one  unrestricted 
zone.  Thus,  as  has  become  so  manifest,  one  man's  property  may  be  de¬ 
preciated  to  a  point  of  complete  devaluation  by  reason  of  the  use  of 
his  neighbor's  property  unhampered  by  any  limitation.  It  can  readily 
be  seen  that  few  persons  would  welcome  such  a  situation  of  insecurity. 
Courts  have,  therefore,  consistently  refused  to  interfere  with  the 
sound  discretion  of  those  upon  whom  rest  the  responsibility  of  fixing 
boundaries  of  zones  unless  the  exercise  of  this  function  indicates  a 
wholly  capricious,  arbitrary,  and  unreasonable  action,  entirely  foreign 
to  any  consideration  involving  the  safety,  health,  morals,  or  welfare 
of  the  public.  Village  of  Euclid  v.  Realty  Co.,  272  U.S.  365,  47  S. 

Ct.  114,  71  L.Ed.  303,  54  A.L.R.  1016;  Nectow  v.  City  of  Cambridge,  277 
U.S.  183,  48  S.Ct.  447,  72  L.Ed,  842;  Pritz  v.  Messer,  112  Ohio  St. 

628,  149  N.E.  30;  Mehl  v.  Stegner,  Dir.,  38  Ohio  App.  416,  175  N.E.  712. 


"The  fact,  therefore,  that  the  property  adjacent  to  plain¬ 
tiff's  property  is  used  for  purposes  consistent  with  the  business  zones 
in  which  such  adjacent  property  is  located  can  have  no  argumentative 
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force  in  sustaining  the  claim  of  plaintiff  that  its  property  must  also  he 
included  in  a  business  zone  on  which  it  abuts. 

"There  may  be  cases  in  which  the  application  of  a  zoning  limi¬ 
tation  produces  such  unwarranted  hardships  that  the  enforcement  of  the 
limitation  results  in  a  confiscation  of  property.  It  is  the  claim  of  the 
plaintiff  that  such  is  the  effect  of  the  zoning  provisions  in  the  instant 
case.  In  such  case,  the  ordinances  of  the  city,  before  quoted,  provide  a 
remedy  which  the  property  owner  must  first  pursue  before  applying  to  the 
courts.  Such  course  was  followed  successfully  in  Mehl  v.  Stegner,  Dir., 
supra.  It  was  not  followed  in  the  instant  case  and,  therefore,  the  po¬ 
sition  of  the  plaintiff  is  unlike  that  of  the  property  owner  in  the  Mehl 
case,  and  the  relief  granted  there  nay  not  be  extended  here. 


"The  plaintiff  in  the  instant  case  has  failed  to  exhaust  the 
remedies  permitted  by  law,  and  equity  may  not  intervene  until  this  is 
done. " 


The  plaintiff  relied  upon  the  case  of  Euclid  v.  Realty  Co., 
272  U.S.  365,  71  L.Ed.  303,  but  the  court  held  that  if  it  were  relying 
upon  that  case  then  it  was  attacking  the  zoning  ordinance  in  its  entire¬ 
ty,  and  it  found  that  the  evidence  did  not  sustain  the  application  "of 
any  such  sweeping  charge  in  its  entirety".  The  court  found  that  the 
pleadings  and  evidence  asserted  more  or  less  definitely  the  purpose  for 


which  the  plaintiff’s  lot  is  to  be  used. 


"  That 


i  n  i 


)0  se  appears  to 


-  w  .  .r  -i.  rr  - 

be  rather  innocuous.  The  building  proposed,  however,  does  not  qualify 
within  the  limitations  of  a  residence  *D*  district.  The  difficulty  here 
is  apparent.  The  plaintiff  states  that  its  purchaser  plans  to  use  the 
lot  for  this  sort  of  a  building.  But  will  he  adhere  to  his  present 
plan?  If  the  injunction  against  the  application  of  the  ordinance  is  en¬ 
tered,  as  requested,  that  is  in  general  terms  forbidding  the  zoning  au¬ 
thorities  from  prohibiting  or  interfering  with  the  use  of  the  property 
except  for  uses  forbidden  by  a  business  ’A’  district,  he  will  not  be 
bound  to  follow  his  plans,  but  may  use  the  property  for  any  business 
’A1  purpose,  say  for  a  filling  station.  This  illustrates  the  wisdom  of 
the  rule  requiring  a  positive  declaration  of  the  proposed  use,  binding 
upon  the  applicant,  which  the  reviewing  authority  nay  consider  in  con¬ 
nection  with  general  location  of  the  property  in  its  setting.  Under 
such  circumstances,  a  court  may  intelligently  consider  the  situation  of 
the  plaintiff,  and  it  may  then  determine  that  he  is  entitled  to  relief. 
The  instant  presentation  offers  this.-  court  no  such  opportunity,  and  the 
prayer  for  injunction  is  denied  and  the  petition  dismissed." 
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ZONING 

(Crow  v.  Board  of  Adjustment  of  Iowa  City,  et  al. - 

Iowa - ,  288  N.W.  145,) 

vThere  a  building  permit  was  valid  in  its  inception.  and 

cons truct ion  work  was  “be fain,  the  change  in  status  gave 

•pern  it  tee  a,  vested  right  to  proceed  under  the  permit  as 

issued,  and  permit  could  not  be  revoked. 

The  city  of  Iowa  City  adopted  a  zoning  ordinance  which  estab¬ 
lished  four  building  zones  known  as  A  Residence,  B  Residence,  Business 
and  Industrial.  The  B  Residence  district  permitted  buildings  such  as 
lodging  and  boarding  houses,  apartment  houses,  hospitals  and  sanitariums. 

The  appellant,  N.  J.  Crow,  a  veterinary  surgeon  in  Iowa  City, 
proposed  to  purchase  a  lot  in  the  B  Residence  district  for  the  purpose 
of  erecting  thereon  a  building  containing  on  the  second  floor  an  apart¬ 
ment  and  on  the  first  floor  a  veterinary  office  and  hospital,  equipped 
for  the  treatment  of  dogs  and  smaller  animals. 

Before  purchasing  the  lot  Dr.  Crow  called  upon  the  building 
inspector  to  ascertain  if  a  permit  could  be  secured  to  erect  such 
veterinary  office  and  hospital  upon  said  lot.  The  inspector,  after  ob¬ 
taining  an  informal  opinion  from  the  city  attorney,  gave  his  approval 
that  he  issue  such  building  permit. 

The  appellant  then  jour  chased  the  lot  and  proceeded  to  tear 
down  a  large  old  house  situated  thereon.  He  then  made  formal  applica¬ 
tion  with  plans  and  specifications  for  the  erection  of  an  apartment  and 
veterinarian  hospital.  The  city  building  inspector  again  contacted  the 
city  attorney  who  gave  a  written  opinion  approving  the  erection  of  the 
building,  upon  proper  application.  The  building  permit  ’was  thereafter 
issued  and  Dr.  Crow  entered  into  a  contract  for  the  construction  of  the 
building. 


After  work  had  been  started  certain  owners  of  neighboring 
properties  filed  with  the  building  inspector  and  the  Board  of  Adjust¬ 
ment  an  appeal  from  the  decision  and  action  of  the  building  inspector 
in  issuing  such  permit,  and  thereafter  the  building  inspector  ordered 
Dr.  Crow  to  cease  said  building  construction  pending  the  hearing  before 
the  Board  upon  the  objections.  The  hearing  was  had  and  the  Board  of 
Adjustment  ruled  that  "hospitals  and  sanitariums  as  defined  in  the  ordi¬ 
nance  are  not  intended  to  include  animals".  The  Board  ordered  the  per¬ 
mit  cancelled  and  revoked  and  directed  the  building  inspector  to  cancel 
the  same. 
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Dr.  Cro"/  then  instituted  in  District  Court  a  proceeding  in 
certiorari  to  review  the  action  of  the  Board.  Upon  trial  a  judgment  was 
entered  annulling  the  writ  and  an  appeal  was  taken.  As  a  ground  for  re¬ 
versal  the  appellant  contended  that  the  Board  exceeded  its  authority  in 
revoking  the  permit  after  he  had,  on  the  faith  of  it,  incurred  material 
expense. 

The  Supreme  Court  of  Iowa  found  that  appellant  had  acted  in 
all  good  faith  in  obtaining  the  permit  and  had  disclosed  all  of  the 
facts  before  proceeding  in  detail  with  the  actual  construction  of  the 
building.  In  reversing  the  decision  of  the  trial  court  it  said: 

"A  building  permit  duly  and  legally  issued  by  a  municipality 
is  more  than  a  mere  license  revokable  at  the  will  of  the  licenser.  We 
have  hold  that  when  the  permittee  lias  to  some  extent  acted  thereon  and 
thereby  incurred  expense  such  permit-  is  not  revokable  on  the  grounds 
that  the  proposed  building  and  business  would  be  objectionable  to  resi¬ 
dents  of  the  neighborhood.  Rehmann  v.  Des  Moines,  200  Iowa  286,  204  N. 

W.  267,  40  A.L.R.  922.  However,  such  holding  will  not  apply  if  the 
building  permit  was  not  legally  granted.  Zimmerman  v.  O’Meara,  215  Iowa 
1140,  245  N.W.  715.  Therefore,  inquiry  should  be  directed  to  the  origi¬ 
nal  action  of  the  building  inspector  in  issuing  the  permit.  Was  the  per¬ 
mit  valid  when  issued  by  the  building  inspector? 

"Had  the  ordinance  been  clear  and  explicit  upon  this  proposi¬ 
tion,  its  very  words  would  answer  the  foregoing  question.  However,  the 
word  ’hospital*  has  been  given  various  definitions  including  those  set 
out  in  the  opinion  of  the  city  attorney.  Therefore,  its  meaning  is 
not  clear  and  unambiguous  and  as  here  employed  is  uncertain.  More  than 
one  definition  might  reasonably  be  given  it  and  interpretation  is  neces¬ 
sary  in  order  to  determine  its  exact  meaning  as  used  in  the  ordinance. 


"This  interpretation  was  the  duty  of  the  building  inspector 
and  upon  it  was  based  the  ruling  and  issuance  of  the  controverted 
building  permit.  Apparently,  no  interpretation  had  been  theretofore 
authoritatively  made  for  his  guidance.  In  making  his  decision  he  was 
compelled  to  rely  largely  upon  the  ordinance  itself.  In  this  situation 
he  properly  consulted  with  and  secured  the  opinion  of  the  attorney  em¬ 
ployed  by  the  city  for  such  purpose. 

"The  original  ruling  was  based  upon  a  broad  definition  of 
the  word  ’hospital*.  Whether  some  other  definition  or  interpretation 
would  have  been  more  proper  or  correct  we  do  not  determine  nor  inti¬ 
mate.  The  ruling  of  the  building  inspector  was  not  clearly  erroneous 
nor  without  basis.  On  the  contrary  the  proposition  was  doubtful  and 
fairly  debatable  and  the  language  fairly  susceptible  to  the 
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interpretation  given  it.  Hence  it  cannot  "be  properly  said  that  he  was 
without  right  or  authority  to  grant  the  original  permit.  Call  Bond  '& 
Mortgage  Co.  v.  Sioux  City,  219  Iowa  572,  259  N.W.  33. 


"The  Building  permit  was  valid  in  its  inception  arid  during  the 
time  the  construction  work  was  in  progress.  Due  to  the  change  in  status 
quo  during  this  period,  Dr.  Crow  secured  a  vested  right  to  proceed  undc-r 
the  Building  permit  as  issued.  Consequently,  the  Board  acted  illegally 
in  ordering  the  permit  revoked  upon  the  grounds  relied  upon." 


ZONING 

(Flagg  v.  Murdock,  et  al.  Supreme  Court,  Special  Term. 

Kings  County,  15  N.Y.S,  2d  635.) 

The  Basement  of  a  multiple  dwelling  in  a  residential  use 

district  may  Be  used  for  a  dancing  school  which  is- _ 

patronized  mostly  By  children  living  on  the  premises,  in 

the  absence  of  any  indication  that  the  school  has  Been 
so  conducted  as  to  extend  into  a  Business,  particularly 

where  occupancy  permit  all 077s  use  of  Basement  rooms  for 

recreation.  The  court  must  administer  the  law  as  it 

finds  it  and  may  not  change  or  vary  the  provisions  of 

the  multi-ole  dwelling  law.  Building  code  or  Building 

zone  resolution  or  interfere  with  the  enforcement  thereof 

By  the  proper  authorities.  Whether  a  BarBer  shop,  a  gift 
shop,  or  a  restaurant  should  Be  permitted  to  operate  in 

the  inner  evurt  of  a  large  multiple  dwelling  located  in  a 

residential  district  is  a  matter  for  legislative,  not 

.judicial,  determination. 

This  action  involved  a  dancing  school  which  was  conducted  in 
the  cellar  or  Basement  of  the  multiple  dwelling  located  at  Eidge  Boule- 
vard  and  72nd  Street  in  the  Bay  Eidge  section  of  Brooklyn.  It  is  a 
Building  of  422  apartments  of  from  one  to  five  rooms  and  is  Built 
around  three  sides  of  an  inner  court.  It  is  in  a  residential  use 
district. 


The  Tenement  House  Commissioner  ordered  the  petitioner  to 
discontinue  an  office  on  one  of  the  upper  floors,  which  is  an  apart¬ 
ment  resided  in  By  the  teacher,  and  a  dancing  and  music  studio  "for 
Business  purposes",  located  in  the  Basement. 

"Petitioner  did  not  appeal  from  this  order  to  the  Board  of 
Standards  and  Appeals,  But  sought  to  obtain  from  that  Board  a  variance 
allowable  under  the  provisions  of  the  Building  Zone  Eesolution.  The 
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Board  denied  the  application  and  affirmed  the  decision  of  the  Commissioner 
of  Buildings.  .  . 

’’Petitioner  here  seeks  to  review  that  determination  solely  with 
respect  to  the  dancing  studio  or  school.  The  city  moves  to  vacate  the 
order  of  certiorari  and  to  affirm  the  decision,  of  the  Board  of  Standards 
and  Appeals." 


The  school  is  patronized  mostly  By  snail  children  many  of  whom 
reside  in  the  apartments.  Fees  are  charged  for  the  instructions  fur¬ 
nished. 


A.  "school"  is  permitted  in  a  residential  district  By  a  section 
of  the  Zoning  Resolution.  I:i  reaching  its  determination  the  Board  de¬ 
cided  that  this  dancing  school  was  not  such  a  school  as  was  contemplated 
in  that  section.  The  Board  expressed  the  opinion  that  the  school  re¬ 
ferred  to  in  the  section  was  intended  to  mean  such  as  come  under  the 
supervision  of  the  Board  of  Regents. 


"The  ordinary  meaning  of  ’school*  has  Been  defined  as  a  place 
where  instruction  is  imparted  to  the  young  (State  v.  Peterman,  32  Ind. 
App.  665,  70  N.S.  550 ) ,  ’  Any  place  or  means  of  discipline,  Improvement, 
instruction,  or  training’  (in  re  Sanders,  .53  Kan.  191,  36  P.  348,  349,  23 
L.R.A.  603),  ’It  is  the  organization,  the  union  of  all  the  elements  in 
the  organization,  to  furnish  education  in, some  Branch  of  learning — the 
arts  or  sciences  or  literature.’  Smith  v.  Donahue,  202-  App.  Div.  656, 
564,  195  N.Y.S.  715,  721. 


"As  distinguished  from 
schools  are  those  supported  and  m 
Andover,  103  Hass.  94. 


puBlic  or  common  schools,  private 
anaged  By  individuals.  Jenkins  v. 


"It  has  Been  held  that  the 
a  profession  and  is  not  a  Business,  t 
used  in  the  law,  zoning  regulation  or 
255  N.Y.  396,  400,  175  N.E.  108.  .  . 


teaching  of  singing  or  of  music  is 
rade  or  industry  as  these  words  are 
common  parlance.  People  v.  Kelly, 


"In  the  opinion  of  this  court,  the  .conduct  of  the  dancing 
school  as  shown  By  this  record  was  not  a  violation  of  the  Building  Zone 
Resolution  and  the  school  was  legally  conducted  without  the  need  of  any 
variation  from  the  requirements  of  the  Building  Zone  Resolution.  Fur¬ 
thermore,  the  occupancy  permit  allows  the  use  of  the  Basement  rooms  for 
recreation  rooms.  Children’s  dancing- lessons  may  Be  said  to  come  with¬ 
in  the  scope  of  Both  recreation  and  education." 
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The  second  action  in  this  case  involved  the  question  of  whether 
it  would  "be  proper  for  a  "barber  shop,  gift  shop,  tailor  shop  and  restau¬ 
rant  to  do  "business  in  the  above  .mentioned  multiple  dwelling.  The  court 
found  that,  as  to  the  "tailor  shop"  that  tenants  left  clothing  in  a  room 
which  was  collected  and  taken  away  to  "be  cleaned  and  pressed,  so  it 
found  that  this  could  hardly  "be  used  for  "business. 

The  court  said  that  it  had  inspected  the  premises  and  found 
that  the  "businesses  were  conducted  for  the  convenience  of  the  tenants, 
and  that  as  a  practical  matter  they  could  "be  permitted  to  carry  on. 


"However,  the  court  must  administer  the  law  as  it  finds  it. 

It  has  no  power  to  change  or  vary  the  provisions  of  the  Multiple  Dwell¬ 
ing  Law,  Building  Code  or  Building  Zone  Resolution  or  to  interfere  with 
the  enforcement  thereof  by  the  proper  public  authorities.  The  novel 
situation  presented  here  is  peri  laps  one  not  contemplated  when  the  Build¬ 
ing  Zone  Resolution  was  adopted.  However,  the  advisability  of  permitting 
stores  such  as  petitioner  has  in  the  inner  court  of  a  large  multiple 
dwelling  located  in  a  residential  district,  is  a  matter  for  legislative, 
no t  judi c ial ,  dot erminat ion. 


"It  does  not  appear  that  the  affirmance  by  respondents  of  the 
order  by  the  Tenement  House  Commissioner  requiring  petitioner  to  discon¬ 
tinue  the  business  use  of  his  premises  located  within  a  residential  zone 
was  an  abuse  of  discretion,  improper  and  contrary  to  law. 


"As  to  the  variance  sought,  the  Court  doubts  if  the  Board 
had  power  to  grant  it.  Young  Women’s  Hebrew  Ass  ’n  v.  Board  of 
Standards  and  Appeals,  266  N.Y.  270,  194  N.2.  751.  It  would  seem  that 
if  this  owner  is  to  have  relief  it  must  cone  through  amendments  to 
existing  statutes." 


CHC  5092 


No.  66  HOUSING-  LEGAL  DIGEST  January  1940  '  20 


.ADMINISTRATIVE  ORDERS, 


REGULATIONS  and  OPINIONS 


HARM  CREDIT  ADM  INI  ST  RAT  I  ON :  The  Assistant  to  the  Production  Credit 
Commissioner,  by  regulation  filed  December  8,  amended  Part  51  of  Title 
•6  of  the  Code -of  federal  Regulations  with  regard  to  loans  by  production 
credit  associations.  See  4  Red.  Reg.  4805. 


The  Governor,  by  regulation  filed  December  8,  amended  Part 
50  of  Title  6  of  the  Code  of  Federal  Regulations  with  regard  to  the 
management  of  production  credit  associations.  See  4  Red.  Reg.  4806-7. 


The  Acting  Governor  Ly  regulations  filed  December  21  (l)  pro¬ 
hibited  the  divulgence  of  information  contained  in  Applications  for 
Emergency  Crop  and  Reed  Loans;  (2)  prescribed  the  terms  for  Emergency 
Crop  and  Reed  loans  in  the  continental  United  States,  Hawaii  and  Puerto 
Rico.  See  4  Red.  Reg.  4911-4916. 


The  Secretary  of  Agriculture,  07  regulation  filed  December 
28,  authorized  certain  officials  to  perform  the  duties  and  exercise  the 
functions  of  the  Governor  of  the  RCA  during  his  absence.  See  4  Red. 
Reg.  4979, 


The  Acting  Governor,  by  regulation  filed  Dece: 
amended  the  Code  of  federal  Regulations  with  regard  to  f 
for  reamortization  of  Commissioner  loans.  See  4  Red.  Re 


mb  or  26, 
ees  chargeabl 

r?  /IQ  UP 

g  .  x*/  . 


e 


RLE  of  St.  Paul:  The  President  of  the  RL3  of  St.  Paul  by 
regulations  filed  December  26  (l)  set  the  fee  for  reamortisation  of 
land  baik  loans;  and  (2)  fixed  the  fee  payable  by  the  applicant  for 
the  reamo r t i z at ion  of  Commissioner  loans  and  for  joint  laid  bank  aid 
Commissioner  loans.  See  4  Red.  Reg.  4942. 


FEDERAL  HOME  LOAN  BANK  BOARD; 
Home  Own er  s  *  Lp an  Co rpo  rat io n ;  Th 


■llC 


ber  22,  amended  the  Rules  and  Regulations  for  the  FSLS  with  regard  to 


Federal  Savings  &  Loom  System  and 
RIILEB  by  resolutions  filed  Decen- 

wi  u. 


retirement  of  investments  on  the  request  of  the  Secretary  of  the 
Treasury  or  the  IIOLC.  See  4  Red.  Reg.  494-3. 
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FEDERAL  HOUSING  ADM  INI  SLR  ill  I  ON :  The  Administrator  on  December  29, 
filed  ( lj "Regulations  effective  January  1,  1940  of  the  Federal  Housing 
Administrator  governing  the  insurance  of  qualified,  lending  institutions 
against  loss  resulting  from  Class  1  and  Class  2  loans  made  under  the 
provisions  cf  Title  I,  Section  2  of  the  National  Housing  Act  as  amended" 
and  (2)  a  similar  .get  of  regulations  for  Class  3  loans.  See  4  Fed. 

Reg.  4984-4993.  /See  also  Legal  Comment  for  further  discussion  of  regu¬ 
lations.,/ 


RURAL  ELECTRIFICATION  .ADMINI  STRATI  ON :  The  Administrator  by  notice 
filed  December  4,  allocated  funds  for  certain  projects  in  Alabama, 
Arkansas,  Florida,  Georgia,  Idaho,  Indiana,  Iowa,  Kansas,  Maine,  Minne¬ 
sota,  Mississippi,  Missouri,  Nebraska,  Pennsylvania,  Texas,  Virginia, 
Washington  and  Wisconsin.  See  4  Fed.  Reg.  4765. 


The  Administrator,  by  notice  filed  December  5,  allocated 
funds  for  certain  projects  in  South  Carolina.  See  4  Fed.  Reg.  4788. 

The  Administrator  by  notices  filed  December  15  (l)  rescinded 
allocations  for  certain  projects  in  Mississippi  and  (2)  made  new  allo¬ 
cations  for  other  designated  projects  in  Mississippi.  See  4  Fed.  Reg. 
4876. 


The  Administrator,  by  notice  filed  December  21,  amended  prior 
administrative  orders  numbered  60,  289,  180  and  358  which  made  alloca¬ 
tions  of  funds  to  certain  projects.  See  4  Fed.  Reg.  5005. 


The  Administrator  by  notice  filed  December  28, 
funds  to  specified  projects  in  Alabama,  Illinois,  and  New 
See  4  Fed.  Reg.  4-974. 


allocated 

Hampshire. 


UNITED  STATES  HOUSING  AUTHORITY:  The  Administrator  on  December 
29,  filed  regulations  governing  the  procedure  for:  (l)  organizing  a 
local  housing  authority;  (2)  adopt i on  of  accounting  procedure;  (3) 
performance  of  conditions  in  lean  contract;  (4)  execution  of  develop¬ 
ment  fund  agreement ;  (5)  amplication  for  advance  loan;  (6)  preparation 
of  development  cost  budgets;  (7)  preparation  of  site;  (8)  negotiation, 
preparation  and  approval  of  architect’s  contract;  (9)  preparation  and 
submission  cf  preliminary  plans;  (10)  preparation  and  submission  cf 
construction  plans  and  specif icati ens;  (ll)  preparation  and  submission 
of  revised  estimates  of  development  cost;  (l2)  advertisement  for  bids 
and  award  of  contracts.  See  4  Fed.  Reg.  4993-5000. 
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LEGAL  COMMENT 


THE  NEW  TITLE  I  LOAN  REGULATIONS.  Insured  Mortgage  Portfolio, 
January  1940. 

The  new  PEA.  regulations  which  became  effective  January  1 
governing  lending  under  Title  I  of  the  National  Housing  Act  are  divided 
into  two  parts— Part  I,  governing  Class  1  (repair  and  modernization) 
loans  and  Class  2  (new  nonresident ial  structure)  loans,  and  Part  II, 
governing  Class  3  (new  residential  structure)  loans. 

The  regulations  in  Part  I — that  is,  those  governing  Class  I 
and  Class  2  loans — are  changed  from  those  previously  prevailing  only  in 
that  all  references  to  Class  3  loans  have  "been  eliminated  and  that  the 
maximum  maturity  of  Class  2  Ob)  loans  (for  new  nonresident ial  structures 
which  are  to  he  used  in  whole  or  in  part  for  agricultural  purposes)  has 
heen  increased  from  10  years  and  32  days  to  15  years  and  1  calendar 
month.  There  has  heen  no  change  in  the  forms  or  procedure  used  hy  lend¬ 
ing  institutions  in  making  these  Class  1  and  Class  2  loans,  in  reporting 
them  to  the  PHA, -or  in  filing  claims  for  loss  in  connection  with  them. 

A  number  of  changes  have  heen  made  in  the  regulations  govern¬ 
ing  Class  3  loans,  now  grouped  in  Part  II,  however,  and  it  is  with  these 
changes  that  this  article  is  chiefly  concerned. _  Pundamentals  of  the 
Glass  3  loan  plan  set  up  under  earlier  regulations  have  heen  preserved, 
hut  new  features  have  heen  provided  which  are  designed  to: 

1.  Give  borrowers  greater  assurance  that  homes  so  financed 
will  he  livable  and  structurally  sound. 

2.  Give  lenders — and  the  PHA  itself — greater  assurance 
that  such  homes  represent  adequate  mortgage  security. 

3.  Create  a  secondary  market  for  borrowers’  notes,  through 
The  RPC  Mortgage  Company,  and  thereby  make  possible  increased  lending 
activity. 

Among  the  fundamental  features  which  have  heen  preserved 
are  the  maximums  of  $2,500  and  15  years  and  5  calendar  months  to  which 
the  amount  and  maturity  of  such  loans  are  limited,  the  requirement  that 
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they  he  secured  hy  a  first  mortgage  or  similar  instrument,  and  that  eli¬ 
gible  borrowers  be  owners  in  fee  simple  or  long-term  lessees  (though  the 
lease  terms  have  been  altered  somewhat  and  the  property  now  is  required 
to  be  unencumbered),  that  borrowers  establish  an  equity  in  the  completed 
property  equal  to  at  least  5  per  cent  of  its  value  as  appraised  by  the 
lending  institution,  and  that  their  credit  be  acceptable  to  the  institu- 
t  ion. 

Important  departures  from  the  old  regulations  have  been  made 
in  a  number  of  other  respects,  however.  To  list  the  chief  changes: 

No  second-mortgage  or  other  junior  financing  is  permitted, 
the  borrower  being  required  under  Regulation  III  to  certify  that  the 
property  will  be  free  and  clear  of  all  liens  other  than  the  Title  I 
mortgage. 


The  structure  must  conform  with  ERA.  minimum  construction  re¬ 
quirements  and  property  standards — of  which  more  later — and  proceeds  of 
the  loans  may  be  expended,  under  Regulation  IV,  for  financing  the  ap¬ 
purtenances  to,  as  well  as  the  construction  of,  a  Class  3  structure; 
that  is,  for  landscaping,  fencing,  garage,  sidewalks,  drive,  well,  and 
sewage  disposal,  lighting,  heating,  and  plumbing  systems  normally 
needed  to  complete  the  structure.  The  term  does  not  include  furniture, 
stoves,  refrigerators,  washing  machines,  and  similar  equipment. 

Loans  may  be  evidenced  by  either  interest-bearing  notes  or 
noninterest  (discount)  notes,  Regulation  VII  governing  the  former  and 
Regulation  VIII  the  latter, 

Interest-Bearing  Note  Provisions 

With  respect  to  interest-bearing  notes,  the  maximum  rate  is 
fixed  at  4y  per  cent  per  annum  of  the  outstanding  principal,  payable 
in  monthly  or,  if  the  borrower  derives  more  than  half  his  income  from 
farming,  in  seasonal  installments. 

These  installments  are  required  to  cover,  in  addition  to 
interest,  amortization  of  principal,  hazard- insurance  premiums,  esti¬ 
mated  taxes,  and  any  ground  rents  and  special  assessments.  The  insti¬ 
tution  may  also  include  in  these  installments  the  EHA  insurance  charge 
and  an  annual  service  charge  amounting  to  one-half  of  1  per  cent  per 
annum  of  the  outstanding  principal. 

Upon  execution  of  such  a  note,  the  lending  institution  is 
required  to  collect  from  the  borrower  a  sum  sufficient  to  cover  hazard- 
insurance  premiums,  estimated  taxes,  and  any  ground  rents,  special 
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assessments,  drainage  or  irrigation  charges  which  are  applicable  prior  to 
the  first  periodic  payment  on  the  note. 

In  addition,  the  institution  nay  collect  an  initial  service 
charge  of  up  to  1  per  cent  of  the  original  principal  of  the  loan  to 
cover  its  closing  costs  aid  appraisal  fee,  plus  a  sum  sufficient  to 
cover  the  FHA  insurance  charge  "both  for  the  first  year  and  for  the 
period  prior  to  the  first  periodic  payment  on  the  note,  plus  the  $10 
FHA  examination  fee,  recording  fees,  and  such  costs  of  title  search  as 
are  customary  in  the  community. 

Provisions  of  such  notes  respecting  prepayment  privileges, 
late  charges,  and  acceleration  of  maturity  in  the  event  of  default 
closely  follow  the  old  regulations  respecting  discount  notes. 

Provisions  as  to  Discount  Notes 

With  respect  to  these  discount  notes,  the  new  regulations 
are  much  the  same  as  the  old,  except  that  the  former  provision  per¬ 
mitting  the  institution  to  charge  the  borrower  a  $10  appraisal  fee  has 
been  replaced  by  one  permitting  an  initial  service  charge,  covering 
appraisal  and  closing  costs,  of  up  to  1  per  cent  of  the* original  prin¬ 
cipal  amount  of  the  loan. 

Regardless  of  the  type  of  note,  the  FHA  insurance  charge  re¬ 
mains  at  one-half  of  1  per  cent  per  annum  of  the  net  proceeds  of  the 
loan  and  is  payable  to  the  Administrator  as  before.  Contrary  to  the 
old  regulations,  however,  there  is  no  FHA  insurance  charge  for  the  un¬ 
expired  tern  should  the  loan  be  paid  in  full  or  foreclosed  prior  to 
its  maturity. 

The  procedure  in  making  these  Class  3  loans  and  the  claim 
provisions  in  connection  with  them  also  have  been  materially  changed. 

The  new  procedure,  prescribed  in  Regulation  IX,  follows  in 

brief: 

The  lending  institution  is  required  to  obtain  a  credit- 
statement  application  (FHE  Form  No.  3 — NDCS)  from  the  borrower,  as 
formerly,  but  the  latter  is  no  longer  required  to  execute  a  certifi¬ 
cate  of  conformity.  The  lending  institution  also  must  estimate  the 
value  of  the  property,  assuming  completion  of  the  proposed  improve¬ 
ments,  with  the  added  proviso  that  an  FHA— approved  mortgagee  under 
Title  II  which  has  requested  the  Administrator  to  determine  the 
eligibility  of  property  for  mortgage  insurance  under  Section  203  of 
that  Title  may  submit  the  FHA  valuation  of  the  property  as  its  own 
should  it  decide  to  make  the  loan  under  Title  I. 
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Prior  to  the  start  of  construction  and  to  the  disbursement  of 
any  portion  of  the  loan,  the  institution  is  required  to  submit  to  the 
FHA  insuring  office  in  whose  area  the  property  is  located  an  application 
for  property  approval  (on  FHE  Form  No.  41 ) ,  and  to  receive  FHA  approval 
of  that  application  in  the  form  of  a  statement  of  property  eligibility 
(FHE.  Form  No.  42).  The  application  for  property  approval,  as  in  the  case 
of  the  old  certificate  of  conformity,  is  required  to  be  accompanied  by 
plans  or  drawings  and  specifications  and  a  $10  examination  fee.  As  a 
pant  of  the  application,  the  institution  also  certifies  the  amount  of 
its  appraisal  and  that  a  properly  completed  credit-statement  applica¬ 
tion  has  been  or  will  be  obtained. 

How  Progress  Payments  are  Made 

After  approval  of  the  property  has  been  obtained,  the  insti¬ 
tution  is  required  to  satisfy  itself  that  the  value  of  work  done  and  ma¬ 
terials  on  the  site  shall  be  equal  to  at  least  110  per  cent  of  the  cumu¬ 
lative  amounts  of  its  successive  progress  payments.  It  may  not  disburse 
more  than  80  per  cent  of  the  loan  proceeds,  however,  until  it  has  been 
notified  by  the  FRA  that  final  inspection  of  the  structure  has  been  made 
and  the  work  approved.  Nor,  should  it  be  notified  by  the  FHA  that  the 
construction  is  not  in  accordance  with  the  approved  plans,  specifica¬ 
tions,  and  conditions,  nay  it  make  further  disbursements  of  the  loan 
proceeds  except  at  its  own  risk,  as  explained  later. 

No  change  has  been  made  in  the  provisions  respecting  report 
of  the  loan  to  the  FHA  at  Washington,  D.  C. ,  release  of  the  original 
borrower  in  the  event  of  sale  of  the  property  to  another  eligible  bor¬ 
rower,  or  refinancing  of  loans  previously  reported  for  insurance  pursu¬ 
ant  to  Title  I  of  the  Act  as  amended  effective  July  1,  1939. 

Provisions  respecting  default  title  requirements,  and  ac¬ 
quisition  of  title  to  property  likewise  are  unchanged,  but  an  important 
option  has  been  given  the  lending  institution  in  connection  with  claims 
for  losses.  In  lieu  of  conveying  acquired  property  to  the  Administra¬ 
tor  and  claiming  reimbursement  for  its  loss  as  under  the  old  regula¬ 
tions,  the  institution  may  now  elect  to  sell  the  property  itself  and 
make  claim  on  the  Administrator  for  its  loss  over  and  above  the  net 
amount  realized  from  the  sale.  A  period  of  6  months  from  the  date  of 
acquisition  of  the  property,  or  such  further  period  as  the  Administra¬ 
tor  may  approve,  is  granted  the  institution  in  which  to  make  the  sale. 
Property  may  not  be  so  sold  for  less  than  75  per  cent  of  the  net  un¬ 
paid  balance  of  the  advance  actually  made  without  prior  approval  of 
the  Administrator,  however,  and  there  is  an  added  provision  that  in 
calculating  its  loss  under  such  sale  the  institution  may  include,  in 
addition  to  the  items  prescribed  under  the  other  option,  the  costs 
of  maintenance  and  repairs,  such  costs  being  limited  to  10  per  cent 
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of  the  net  unpaid  balance  of  the  advance  actually  made  unless  prior  ap¬ 
proval  of  the  Administrator  is  obtained  for  a  greater  expenditure. 

If  this  option  is  elected  and  the  property  is  sold,  claim  for 
loss  must  be  filed  within  30  days  after  the  sale;  if  the  property  is  not 
sold,  the  institution  may  file  claim  under  the  other  option  by  conveying 
the  property  to  the  Administrator  within  30  days  after  expiration  of  the 
period  given  it  in  which  to  seek  a  buyer. 

Provisions  Apply  to  Old  Loans 

Under  Regulation  XIV,  these  optional  provisions  are  made  ap¬ 
plicable  to  loans  closed  on  or  after  July  1,  1939,  and  the  same  regula¬ 
tion  makes  it  permissible  to  extend  or  renew  loans  reported  under  earlier 
Class  3  regulations  for  a  period  up  to  15  years  from  the  original  dates 
of  the  loans. 

Provisions  respecting  insurance  reserves  have  been  modified 
in  one  important  particular.  The  old  Regulation  XII  .2  (d),  which  pro¬ 
vided  for  credit  to  the  institution’s  insurance  reserve  of  the  net 
amount  realized  by  the  Administrator  from  the  sale  of  property  conveyed 
to  him,  has  been  eliminated.  Hence,  under  the  new  regulations,  the  full 
amount  of  the  payment  made  the  institution  by  the  Administrator  on  its 
claim  is  now  deducted  from  the  institution’s  insurance  reserve.  Lenders 
are  reminded  in  this  connection,  however,  that  in  establishing  such  re¬ 
serves  no  distinction  as  between  classes  of  loan  is  made.  That  is,  re¬ 
serves  established  through  the  making  of  Class  1  and  Class  2  loans  cover 
Class  3  loan  claims  as  well,  and  vice  versa. 

So  much  for  the  changes  in  regulations  and  procedure.  Equal¬ 
ly  important  to  many  institutions  are  the  facilities  now  offered  by 
The  RPC  Mortgage  Company,  for  the  purchase  of  those  Title  I,  Class  3 
loans  which  are  secured  by  the  earlier  mentioned  interest-bearing  notes. 

Terms  under  which  such  notes  will  be  purchased  were  an¬ 
nounced  by  Federal  Loan  Administrator  Jesse  Jones  on  December  19  as 
follows  2 


"The  RPC  Mortgage  Company  will,  until  further  notice,  pur¬ 
chase  Class  3,  Title  I  loans  bearing  4-|-  per  cent  interest  and  a  service 
charge  of  1/2  of  1  per  cent,  where  the  entire  proceeds  are  used  to  fi¬ 
nance  new  hones  the  construction  of  which  is  started  after  January  1, 
1940.  These  mortgages  will  only  be  bought  from  originators  of  the 
loans  who  establish  to  the  satisfaction  of  The  RPC  Mortgage  Company 
sufficient  financial  responsibility,  their  qualifications  to  service 
the  loans,  and  who  provide  an  FHA  insurance  reserve  equal  to  10  per 
cent  of  the  original  principal  amount  of  the  loan,  and  whose  office 
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or  a  branch  thereof  satisfactory  to  The  EEC  Mortgage  Company  is  situated 
mi thin  100  miles  of  the  mortgaged  property. 

Loans  will  he  purchased  at  par  and,  upon  execution  of  a  con¬ 
tract  to  purchase  a  loan,  a  fee  of  1/2  of  1  per  cent  of  the  loan  will  he 
charged.  Originators  and  sellers  of  the  mortgages  will  he  required  to 
service  them  and  may  retain  the  service  fee  of  l/2  of  1  per  cent  paid  by 
the  mortgagor,  and,  in  addition,  will  he  allowed  another  l/2  of  1  per 
cent. 

The  EEC  Mortgage  Company  will  not  purchase  modernization  and 
improvement  Title  I  loans  or  loans  evidenced  by  notes  written  on  a  dis¬ 
count  basis  as  distinguished  from  interest-hearing  notes.” 

A  few  general  remarks  should  he  made,  in  conclusion,  concern¬ 
ing  the  EHA  minimum  construction  requirements  and  property  standards 
which  Class  3  properties  must  now  meet  and  the  EHA  inspections  to  which 
such  properties  are  now  subject  during  construction. 

The  property  and  structural  requirements  are  no  longer  stated 
in  the  regulations  themselves,  hut  are  set  forth  in  a  newly  issued  EHA 
circular  "Property  Standards  and  Minimum  Construction  Requirements  for 
One-family  One-story  Detached  Dwellings”.  These  apply  to  dwellings  of 
the  type  described  which  are  financed  under  either  Title  I  or  Title  II, 
while  properties  of  other  types  are  governed  by  the  previously  existing 
standards  and  requirements. 

The  new  requirements  are  basically  minimum  and  pertain  pri¬ 
marily  to  structural  characteristics  and  to  plan  characteristics  affect¬ 
ing  light,  ventilation,  sanitation,  and  use.  They  place  primary  em¬ 
phasis  upon  the  structure  itself  and  upon  proper  application,  installa¬ 
tion,  or  construction  where  a  particular  material  or  method  of  construc¬ 
tion  is  used.  Their  fundamental  purpose  is  to  assure  adequate  security 
for  a  mortgage  whose  term  may  extend  over  a  period  of  15  to  25  years. 

While  acceptable  types  of  finish,  foundation,  etc. ,  are  set 
forth  in  this  circular,  selection  of  the  type  to  be  used  will,  of 
course,  be  determined  by  market  requirements  within  the  particular  lo¬ 
cality.  Eor  example,  foundations  of  masonry  pier,  continuous  wall,  or 
concrete  slab  construction  are  permitted  under  the  printed  requirements, 
but  the  type  selected  for  use  in  a  particular  dwelling  in  a  particular 
locality  must  be  acceptable  to  the  mortgagor,  mortgagee,  and  the  local 
EHA  insuring  office. 

As  to  EHA  inspections  of  Class  3  construction,  these  will  be 
conducted  at  the  sane  stages  and  in  much  the  same  manner  as  inspections 
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of  construction  financed  under  Title  II  mortgage  loans. 

Construction  Progress  facilitated 

To  facilitate  the  progress  of  construction,  however,  it  has 
been  provided  that  if  the.  institution  requests  the  first  inspection  of 
the  work—  and  likewise  the  second — not  less  than  1  week  prior  to  the 
date  the  construction  is  scheduled  to  reach  the  inspection  stage  and  if 
the  inspection  is  not  made  by  that  date,  then  the  PHA  will  waive  the 
right  to  object  to  any  work  concealed  after,  the  date  inspection  was  re¬ 
quested  and  before  inspection  actually  occurred. 

Also  unlike  Title  II  inspection  procedure,  no  report  is  made 
to  the. lending  institution  until  after  the  final  inspection  unless 
earlier  inspections  reveal  non compliance  with  the  approved  plans  and 
specifications,  and  such  conditions  as  nay  have  been  specified  by  the 
EHA.  In  the  event  inspection  reveals  such  nonconpliance,  the  institu¬ 
tion  is  notified  promptly  and  any  further  disbursement  it  may  make  will 
not  have  insurance  protection  unless  the  deficiencies  have  been  cor- 
rected  to  the  satisfaction  of  the  Administrator.  To  assure  itself  of 
such  correction,  the  institution  may  obtain  an  additional  inspection  of 
the  work  upon  payment  of  a  $5  fee. 

In  all  other  respects  the  inspection  procedure  and  require¬ 
ments  are  the  same  as  those  under  Title  II  operations. 


"AESTHETICS  AND  ZONING.  '  by  Thomas  W.  Mackesey.  The  Plan¬ 
ners  Journal,  Oct. -Dec.  1939,  p.  95. 

Mr.  Mackesey  analyzes.,  some  court  decisions  relative  to  the 
use  of  the  police  power  for  aesthetic  zoning.  It  is  pointed  out  in 
certain  instances  .judges  have  urged  that  the  promotion  of  beauty 
should  fall  within  the  scope  of  the  police  power  and  that  the  inter¬ 
pretation  of  the  law  should  be  liberalized  in  this  direction  in  keep¬ 
ing  with  public  sentiment. 

Specific  language  is  quoted  indicating  trends  toward  follow¬ 
ing,  public  opinion.  In  a  Louisiana  zoning  case  the  opinion  points  out 
that  aesthetic  considerations  are  maintaining  in  a  general  way  the 
property  values  and  thus  are  a  part  of  the  general  welfare. 

The  now-famous  Massachusetts  Billboard  case  of  1935  is  a 
landmark  in  the  recognition  of  the  promotion  of  aesthetics  as  a  legiti¬ 
mate  function  of  the  police  power.  Other  courts  have  followed  the  lan¬ 
guage  of  this  decision. 
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The  author  concludes  fron  the  decisions  that  what  is  now 
needed  is  not  nore  power  "but  nore  liberal  interpretation  of  the  power, 
promoted  by  an  aroused  general  appreciation  of  the  beautiful.  Examples 
are  cited  of  the  desirability  and  actual  control  of  architecture. 

However,  the  best  and  most  appropriate  method  for  improving  architectural 
design  is  by  education  rather  than  by  law. 
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DECISIONS 


BANKRUPTCY  -  FRAZIER-LEHKE  ACT 

(Bor cliard.  v.  California  Bank*  C.C.A.  9,  Jan.  17,  1940  (oh 
petition  for  rehearing)  8  U. S.  Law  Week  168.) 

Stay  of  foreclosure  may  he  terminated  in  discretion  of  court 
if  it  appears  that  rehabilitation  is  not  roasonahly  probable. 

In  a  proceeding  under  Section  75(s)  of  the  Bankruptcy  Act  in 
which  the  district  court  granted  the  farmers  seeking  relief  under  the 
statute  a  stay  of  state  court  foreclosure  proceedings,  the  court  has 
discretion  to  terminate  the  stay  if  at  any  time  it  appears  that  rehabili- 
tation'is  not  reasonably  probable. 

This  conclusion,  announced  by  this  court  in  its  original  decision  in 
this  case,  is  adhered  to  on  petition. for  rehearing,  notwithstanding  the 
subsequent  decision  of  the  Supreme  Court  of  the  United  States  in  the 
case  of  John  Hancock  Mutual  Life  Ins*  Co.  v.  Bartels  (7  LW  663),  in  which 
it  was  held  that  the  statute  contained  no  provisions  for  dismissal  of  pro¬ 
ceedings  because  of  the  absence  of  reasonable  probability  of  financial 
rehabilitation. 


The  decision  of  the  Supreme  Court  in  the  Bartels  case  does  not  re¬ 
quire  this  court  to  change  its  opinion.  In  its  decision,  this  court  re¬ 
lied  on  the  statement  of  the  Supreme  Court  in  Wright  v.  Vinton  Branch, 
300  U.S.  462,  that  the  statute  "must  be  interpreted  as  meaning  that  the 
court  may  terminate  the  stay  if  after  a  reasonable  time  it  becomes  evi¬ 
dent  that  there  is  no  reasonable  hope  that  the  debtor  can  rehabilitate 
himself  within  the  three-year  period".  This  construction  was  given  the 
statute  in  order  to  uphold  its  constitutionality. 

In  the  Bartels  case,  the  Supreme  Court  disapproved  of  dictum  in  the 
Wright  case  to  the  effect  that  a  petition  could  be  dismissed  in  the  ab¬ 
sence  of  the  probability  of  financial  rehabilitation,  but  did  not  disap¬ 
prove  of  that  part  of  the  opinion  relied  on  by  this  court  in  construing 
the  statute  to  permit  the  district  court  in  the  exercise  of  discretion 
to  terminate  a  stay  of  foreclosure  proceedings  when  it  appears  that  re¬ 
habilitation  is  not  reasonably  probable. 
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BOUSING-  L3GAD  DIGEST 


BANKRUPTCY 

(Kalb  v.  Fouerstein,  — - — U.S.*~ — -,  84  Adv.  Ops.  Oct.  Term 
281,  Decided  January  2,  1340.) 

A  determination  by  a  state  court  of  the  question  whether 
a  -provision  of  the  Bankruptcy  .Act  operates  as  an  automatic 
stay  of  foreclosure  proceedings  in  state  courts  -presents  a 
Federal  question  subject  to  review  by  the  Supreme  Court, 

The  provisions  cf  section  75  of  the -Bankruptcy  Act  (ll  USCA 
section  203)',  construed  to  vest  in  bankruptcy  courts  ex¬ 
clusive  jurisdiction  over  farmer- debtors  and  to  withdraw 
from  all  other  courts  newer  to  maintain  and  enforce  fore¬ 

closure  proceedings  against  them,  are  the  supreme  law  of 
the  land  which  all  courts,  state  and  Federal,  must  observe. 


The  appellees  heroin,  who  are  the  mortgagees,  began  foreclosure 
on  appellants1  farm  in -March  1933.  Judgment  was  entered  in  April  1933 
and  in  July  1935,  the  sheriff  sold  the  -property  under  the  judgment.  In 
September  1935,  while  appellant  Kalb  had  duly  pending  in  the  bankruptcy 
court  a  petition  for  composition  and  extension  of  time  to  pay  his  debts 
under  section  75  of  the  Bankruptcy  Act  (Fraz i er-Lemke  Act),  the  County 
Court  granted  the  mortgagees*  motion  for  confirmation  of  the  sale.  No 
stay  of  the  foreclosure  or  of  the  subsequent  action  to  enforce  it  was 
ever  sought  or  granted  in  the  stoke  or  bankruptcy  court  and  in  March  1936 
the  sheriff  executed  the  writ  of  assistance  which  had  been  obtained  from 
the  state  court  and  ejected  appellants  and  their  family  from  the  mort¬ 
gaged  property. 


There  are  two  appeals  to  the  Wisconsin  Supreme  Court  and  the 
question  in  both  cases  was  whether  the  Wisconsin  County  Court  had  juris¬ 
diction,  while  the  petition  under  the  Fraz ior-Lenke  Act  was  pending  in 
the  bankruptcy  court,  to  confirm  the  sheriff* s  sale  and  order  appellants 
dispossessed,  and  if  it  did  not,  whether  its  action  in  the  absence  of 
direct  appeal  is  subject  to  collateral  attack. 


The  Wisconsin  Supreme  Court  affirmed  both  cases.  The  United 
States  Supreme  C^urt,  through  Justice  Black,  who  rendered  the  decision, 
reversed  the  Wisconsin  Supreme  Court  and  said: 


"In  its  first  opinion  the  Supreme  Court_of  Wisconsin  said: 

*It  is  the  contention  of  the  plaintiff  /mortgagor/  that  this  statute 
is  self-execut ingf— that  is,  that  it  requires  no  application  to  the 
stake  or  federal  court  in  which  foreclosure  proceedings  are  pending 
for  a  stay;  in  other  words,  that  it  provides  for  a  statutory  and  not 
for  a  judicial  s t ay.  Plaintiff  *s  claims  under  the  Bankruptcy  Act  pre¬ 
sent  a  question  which  clearly  arises  under  the  laws  of  the  United  States, 
and  therefore  present  a  federal  question  upon  which  determination  of  the 
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federal  courts  is  controlling. 1  Addressing  itself  solely  to  this  Federal 
question  of  construing  the  Frazier-Lemke  Act,  the  Wisconsin  court  decided 
that  the  Federal  Act  did  not  itself  as  an  automatic  statutory  stay  termi¬ 
nate  the  state  court 1 s  jurisdiction  when  the  farmer  filed  his  petition  in 
the  "bankruptcy  court.  Since  there  had  "been  no  judicial  stay,  it  held 
that  the  confirmation  of  sale  and  writ  of  assistance  were  not  in  violation 
of  the  Act. 

"Appellees  insist,  however,  that  the  Wisconsin  court  on  rehear¬ 
ing  rested  its  judgment  on  an  adequate  non-federal  ground.  If  that  were 
the  fact,  we  would  not,  under  accepted  practice,  reach  the  state  court’s 
construction  of  the  Federal  statute.  Honeyman  v.  Hanan,  300  US  14,  18, 

81  L  ed  476,  478,  57  S  Ct  350;  Lynch  v.  New  York,  293  US  52,  54,  79  L  ed 
191,  192,  55  S  Ct  16;  Enterprise  Irrig.  Dist.  v.  Farmers  Mut.  Canal  Co. 

243  US  157,  164,  61  L  ed  644,  648,  37  S  Ct  318;  Hammond  v.  Johnston,  142 
US  73,  35  L  ed  941,  12  S  Ct  141.  The  statement  on  rehearing  relied  on  as 
constituting  the  non-federal  ground  was:  'We  need  not  consider  nor  dis¬ 
cuss  the  question  whether  the  congress  has  power  to  divest  the  jurisdic¬ 
tion  of  a  state  court  which  has  once  attached.  That  question  is  not  pre¬ 
sented  "by  this  record.  It  would  seem  from  a  consideration  of  section  75 
as  amended,  that  the  filing  of  the  petition  automatically  operated  to 
extend  the  period  of  redemption.  It  is  possible  that  that  state  of  facts 
if  made  to  appear  would  make  the  order  of  the  trial  court  erroneous,  "but 
the  order  would  "be  within  the  power  of  the  court  to  make.  No  appeal 
having  "been  taken,  no  showing  having  "been  made  in  the  state  court,  an  or¬ 
der  of  sale  having  "been  confirmed,  and  the  purchaser  put  in  possession, 
the  plaintiff  is  in  no  position  to  claim  that  the  order  of  the  circuit 
court  is  void.* 

"But  if  appellants  are  right  in  their  contention  that  the  Fed¬ 
eral  Act  of  itself,  from  the  moment  the  petition  was  filed  and  so  long 
as  it  remained  pending,  operated,  in  the  absence  of  the  "bankruptcy 
court's  consent,  to  oust  the  jurisdiction  of  the  state  court  so  as  to 
stay  its  power  to  proceed  with  foreclosure,  to  confirm  a  sale,  and  to 
issue  an  order  ejecting  appellants  from  their  farm,  the  action  of  the 
Walworth  County  Court  was  not  merely  erroneous  "but  was  "beyond  its  power, 
void,  and  subject  to  collateral  attack.  And  the  determination  whether 
the  Act  did  so  operate  is  a  construction  of  that  Act  and  a  Federal  ques¬ 
tion. 


"It  is  generally  true  that  a  judgment  by  a  court  of  competent 
jurisdiction  bears  a  presumption  of  regularity  and  is  not  thereafter 
subject  to  collateral  attack.  But  Congress,  because  its  power  over  the 
subject  of  bankruptcy  is  plenary,  may  by  specific  bankruptcy  legislation 
create  an  exception  to  that  principle  and  render  judicial  acts  taken  with 
respect  to  the  person  or  property  of  a  debtor  whom  the  bankruptcy  law 
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protects  nullities  and  vulnerable  collaterally.  Although  the  Walworth 
County  Court  had  general  jurisdiction  over  foreclosures  under  the  law  of 
Wisconsin,  a  peremptory  prohibition  by  Congress  in  the  exercise  of  its 
supreme  power  over  bankruptcy  that  no  state  court  have  jurisdiction  over 
a  petitioning  farmer- debt or  or  his  property,  would  have  rendered  the  con¬ 
firmation  of  sale  and  its  enforcement  beyond  the  County  Court’s  power  and 
nullities  subject  to  collateral  attack.  The  states  cannot,  in  the  exer¬ 
cise  of  control  over  local  laws  and  practice,  vest  state  courts  with 
power,  to  violate  the  supreme  law  of  the  land.  The  Constitution  grants 
Congress  exclusive  poo/er  to  regulate  bankruptcy  and  under  this  power  Con-  ' 
gress  can  limit  the  jurisdiction  which  courts,  State  or  Federal-,  can- ex¬ 
ercise  over  the  person  and  property  of. a  debtor  who  duly  invokes  the  bank¬ 
ruptcy  law.  If  Congress  has  vested  in  the  bankruptcy  courts  exclusive 
jurisdiction  over  farmer-debtors  and  their  property,  and  has  by  its  Act 
withdrawn  from  all  other  courts  all  power  under  any  circumstances  to 
maintain  and  enforce  foreclosure  proceedings  against  them,  its  Act  is  the 
supreme  law  of  the  land  which  all  courts — State  and  Federal — must  observe. 
The  wisdom  and  desirability  of  an  automatic  statutory  ouster  of  jurisdic¬ 
tion  of  all  except  bankruptcy  courts  over  farmer- debtors  and  their  proper¬ 
ty  were  considerations  for  Congress  alone. 

"We  think  the  language  and  broad  policy  of  the  Frazier-Lemke 
Act  conclusively  demonstrate  that  Congress  intended  to,  and  did  deprive 
the  Wisconsin  County  Court  of  the  power  and  jurisdiction  to  continue  or 
maintain  in  any  manner  the  foreclosure  proceedings  against  appellants 
without  the  consent  after  hearing  of  the  bankruptcy  court  in  which  the 
farmer’s  petition  was  then  pending  .... 

’’The  mortgagees  who  sought  to  enforce  the  mortgage  after  the 
petition  was  duly  filed  in  the  bankruptcy  court,  the  Walworth  County  Court 
that  attempted  to  grant  the  mortgagees  relief,  and  the  sheriff  who  en¬ 
forced  the  court’s  judgment,  were  all  acting  in  violation  of  the  con¬ 
trolling  Act  of  Congress.  Because  that  state  court  had  been  deprived  of 
all  jurisdiction  or  power  to  proceed  with  the  foreclosure,  the  confirma¬ 
tion  of  the  sale,  the  execution  of  the  sheriff’s  deed,  the  writ  of 
assistance,  and  the  ejection  of  appellants  from  their  property — to  the 
extent  based  upon  the  court’s  actions — were  all  without  authority  of  law. 
Individual  responsibility  for  such  unlawful  acts  must  be  decided  accord- 
ing  to  the  law  of  the  state.'  We  therefore  express  no  opinion  as  to  other 
contentions  based  upon  state  law  and  raised  by  appellees  in  support  of 
the  judgments  of  the  Supreme  Court  of  Wisconsin. 

"Congress  manifested  it 3  intention  that  the  issue  of  jurisdic¬ 
tion  in  the  foreclosing  court  need  not  be  contested  or  even  raised  by 
the  distressed  farmer— debtor.  The  protection  of  the  farmers  was  left  to 
tne  farmers  tiiemselves  or  to  the  Commissioners  who  might  be  laymen,  and 
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considerations  as  to  whether  the  issue  of  jurisdiction  was  actually  con¬ 
tested  in  the  County  Court,  or  whether  it  could  have  been  contested,  are 
no.t  applicable  where  the  plenary  power  of  Congress  over  bankruptcy  has 
been  exercis.ed  as  in  this  Act.1’ 


BOUNDARIES  .... 

(Glenn  L,  Norton,  et  ux  v.  J.  A.  Hurray,  et  al.  Superior 
Court,  Yolo  County,  California.  Decided  Dec.  22,  1939*,) 

Courts  will  not  disturb  boundary  lines  between  umperties 
fixed  by  agreement  and  acquiesced  in  for  many  years,  par¬ 
ticularly  where  substantial  and' -permanent  improvements 

have  been  made  in  reliance ^on  said  lines. 

■  **  '  ^  , 

In  a  suit  instituted  by  Norton  against  Murray,  a  mortgagor  to 
HOLC,  and  HOLC,  a  serious  dispute  arose  as  to  the  correct  location  of 
the  boundary  line  between  the  lots  of  Norton  and  Murray.  Both  lots  had 
originally  constituted  Lot  6  of  a  subdivision,  Murray’s  lot  being  the 
east  half  of  Lot  6  and  Norton’s  lot  being  the  west  half.  Both  Murray 
and  Norton  deraigned  title  to  a  common  source,  Elliot,  who  conveyed  the 
west  half  to  Norton’s  predecessor  in  title  and  the  east  half  to  Murray’s 
predecessor  on  December  11,  1867.  There  appeared  to  be  no  plat  of 
record  at  that  tine  and  the  descriptions  in  the  deeds  were  somewhat 
vague  and  uncertain  as  to  the  exact  boundaries  conveyed  thereby. 

At  the  trial  the  evidence  disclosed  that  mere  than  fifty  years 
ago  a  fence  was  erected  between  the  two  lots  of  the  predecessors  in  ti¬ 
tle  of  Norton  and  Murray  at  the  location  of  the  boundary  line  as  con¬ 
tended  for  by  Norton.  This  fence  was  rebuilt  in  1898.  Later  some  por¬ 
tions  of  it  fell  down  through  neglect  and  failure  to  repair,  but  other 
portions  of  it  were  still  standing  at  the  time  of  the  trial.  There  was 
no  evidence  showing  the  exact  location  of  the  original  boundary  lines 
of  Lot  6,  nor  why  the  fence  was  erected  at  the  location  contended  for  by 
Norton.  The  evidence  did  show  tint  Murray  received  his  deed  and  took 
possession  on  Janua^  12,  1915,  and  that  from  then  until  1937  he  raised 
no  question  as  to  the  proper  location  of  the  boundary  line  at  the  point 
contended  for  by  Norton  until  some  time  during  the  year  1937. 

The  court  upon  this  evidence  fixed  the  boundary  line  at  the 
location  contended  for  by  Norton  and  in  so  doing  relied  upon  Roberts 
v.  Brae,  5  Cal.  (2d)  356,  from  which  the  following  paragraph  was  quoted: 

"Here  there  is  no  substantial  evidence  tending  to  rebut  or 
overcome  the  presumption  of  an  agreement  raised  by  long  acquiescence 
and  occupation.  As  indicated  above,  the  defendant  Scheiber  has  been  in 
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possession  for  thirty— eight  years  and  the  defendant  Brae  and  her  predeces¬ 
sors  for  thirty-five  years.  Plaintiff  has  Been  the  owner  of  her^pr operty 
fpr  over  ten  years  prior  to  the  comne-ncenent  of  this  action  and  in  occu¬ 
pancy  for  a  longer  period*  Prom  other  evidence  it  is  apparent  that  the 
Buildings,  the  lines  and  the  possessions  of  the  parties  have  "been  the  sane 
for  a  long  period  during  which  period  there  apparently  have  Been  no  title 
disputes  and  no  admissions  that  the  lines  were  not  true  ones.  In  addition 
to  long  acquiescence  and  occupation,  we  have  in  the  present  case  the  exis¬ 
tence  of  substantial  and  permanent  improvements,  owned  By  the  defendants, 
U}Don  the  disputed  pieces  of  land.  Under  the  circumstances,  we  are  satis¬ 
fied  that  agreed  Boundary  lines  were  established  which  entitled  the  de¬ 
fendants  to  their  respective  possessions. 11 


BUILDING  TRIPES  PROBE  BY  THE  DEPARTMENT  OE  JUSTICE. 

The  campaign  to  eliminate  conspiracies  and  restraints,  in 
the  Building  industry  has  -progressed  ran  idly  and  successfully.- 
Numerous  indictments  have  Been  .made  arainst  violations  of  the- 
Act  of  Congress  approved  July  2,  1890,  entitled  "An  Act  to 

Protect  Trade  and  Commerce  Against  Unlawful  Eestraints  and  _ 

Monopolies" ,  and  commonly  known  as  the  Sherman  Antitrust  Act. 

To  date,  convictions  have  Been  obtained  in  the  following _ 

cases : 

*  Da to  E ined 


New  Orleans,  Louisiana, — E.D. ,  La. 

New  Orleans  Chapter,  Associated  General  Con-  1/15/40  Assn.  $2,000 

tractors  of  America,  Inc.,  et  al.  15  defendants 

$200  each 


Sheet  Metal  Association,  Inc. 


2/5/40  $1000 


Engineering  Survey  &  Audit  Co.,  ot  al  1/12/40  New  Orleans 

Chapter  of 
N.P-C.A. 

$3500;  25  de- 
f  endant  s  $100 
each 

New  Orleans — Equity  Case 

New  Orleans  Chapter,  Associated  General  Contractors  of  America,  Inc. 

Consent  decree  entered  1/15/40  perpetually  enjoining  practices  complained 

of  and  setting  out  manner  in  which  association  may  operate  in  future. 


Pittsburgh,  Pennsylvania,— Y7.D. ,  Pa. 
William  E.  Hens,  et  al. 


2/6/40  57  of  58  defendants  as¬ 

sessed  total  $54,150.  Inr- 
dictmeiit  as  to  remaining 
defendant  to  Be  nolle 
proceed. 
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Pittsburgh — Equity  Carle 

Voluntary  Code  of  the  Heating,  Piping- and  Air  Conditioning  Industry  for 
Allegheny  County,  et  al.  Decree  entered  12/8/39  perpetually  enjoined 
from  further  engaging  in  combinations  and'  conspiracies;  dissolution  of 
defendant  United  Heating  Co. ,  etc. 

Washington,  D.  C. ,  Equity  Cases,  District  Court,  D.  C. 

Excavators  Admnr.  Assn. ,  Inc. ,  et  al. 

Plumbing  &  Heating  Industries  Admnr .  Assn. ,  Inc. ,  et  al. 

> 

Union  Painters  Admnr.  Assn.,  Inc.,  et  al. 

On  12/22/39  decree  mas  entered .agreeing  to  forfeiture  of  charter 
of  defendant  corporation  conducting  hid  depository. 


CONSTITUTIONAL  LAW  -  HOUSING  nUTHO PITIES  LAW 


(Ahraliam  Kreshtool  v.  Housing  Authority  of  Halt  lucre  City, 


et  al.  Decided  December  21,  1939. 
Maryland. ) 


Court  of  An peal 


of 


The  Maryland  Housing  Authorities 
mas  created  to  -provide  for  the  r  1 

threaten  the  health  and  safety  of 


■am  is  c:iis  titutienal  arid 
oval  of  conditions  which 
the  cormunity. 


This  case  involves  a  representative  suit  Ly  a  taxpayer  as  in¬ 
tervening  party  against  the  Housing  Authority  of  Baltimore  to  enjoin  it 
from  the  construction  of  low-cost  housing  site  on  vacant  land  on  the 
outskirts  of  the  city.  It  mas  contended  that  the  project  transgressed 
statutory  limits  of  the  Authority  or  that  the  statutes  and  ordinances  of 
the  city  sanctioning  it  mere  unconstitutional.  A  demurrer  Ly  the  Au¬ 
thority  mas  sustained,  from  mhich  an  appeal  mas  noted. 


Plaintiff  agreed  that  slums  may  he  cleared  and  slum  dmellers 
nemly  housed  under  the  XDolice  pomer  of  the  state,  hut  urged  that  there 
were  limits  on  the  powers  of  the  governmental  agencies  considered  and 
that  the  question  of  transgression  thereof  mas  one  of  judicial  determi¬ 
nation,  It  mas  the  belief  that  the  proposed  project  in  the  outskirts 
was  not  one  where  rehousing  slum  dwellers  applied  and  that  the  develop-* 
ment  mas  unauthorized  and  not  a  proper  subject  for  tax  exemption  or 
legislative  aid. 


Upon  the  general  averment  of  the  hill  with  respect  to  the  lack 
of  need  for  such. a  project  and  the  purposes  mhich  it  mould  serve,  the 
court  of  appeals  reached  the.  conclusion  that  while  the  averment  might 
perhaps  have  been  made  more  explicit,  the  hill  made  it  sufficiently 
clear  that  it  sought  to  restrain  a  departure  from  the  work  of  eliminat¬ 
ing  the  threatening  conditions  which  mould  justify  defensive  action  by 
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the  local  government,  and  held  that  this  being  true  the  defendant  7/as  en¬ 
titled  to  have  the  facts  heard  and,  therefore,  the  case  reversed  and 
remanded  for  further  proceedings. 


The  court,  however,  sustained  the  general  constitutionality  of 
the  Maryland  housing  enabling  act  on  its  face  and  stated:  "To  repeat, 
the  statute,  as  the  court  construes  it,  has  the  single  purpose  of  pro¬ 
viding  for  the  removal  of  the  conditions  which  threaten  the  health  and 
safety  of  the  community,  new  housing  being  an  incident  because  removal 
of  people  from  these  conditions  requires  rehousing  free  from  those  con¬ 
ditions,  and  to  some  extent  at  least  must  require  rehousing  in  new 
houses. " 


The  above  case  come  before  Judge  Ulnan  in  the  Circuit  Court  No. 
2  of  Baltimore  City.  On  January  10,  1940,  upon  hearing,  he  dismissed  the 
bill  of  complaint  in  an  oral  opinion  in  which  he  said  that  the  decision 
of  the  Court  of  Appeals  covered  /almost  every  phase  of  the  case  from  a 
legal  aspect  but  left  open  one  question  upon  which  evidence  had  been  of¬ 
fered;  namely:  "...  whether  the  decision  of  the  Housing  authority  to 
include  in  its  project  as  a  whole  area  D,  an  area  of  presently  unim¬ 
proved  land,  involves  either  a  past  or  a  prospective,  oppressive,  arbi¬ 
trary,  or  unreasonable  auction  which  suggests  bad  faith. 


"My  decision  is  that  it  does  not,  and  the  Bill  of  Complaint 
will  be  dismissed." 


CONSTITUTIONAL  LAW  -  HOUSING  AUTHORITIES  LAW 

(Stockus,  et  al  v.  Boston  Housing  Authority.  Supreme  Judicial 

Court  of  Massachusetts,  Suffolk,  24  N.3.  2d  333.) 

The  two  i)  ring  Inal  nurnoscs  o.f  the  housing  auth  u  -tty  law  are 
the  oliminaLlon  of  subs tan  bar a  area? or  abolition  of  slums, 
and  the  furnishing  of  1  or  imt  housing  to  frm  igj  j  q  q. f  _Ipw _ 


income,  and  -iv 


■  ther 


a  -part cular  ar ea  nr e son t . 


•0  US  l.'.i 01 


situation  thne  in  its  final  analysis  may  reasnvob..;; 


said  to  bo  injurious  to  r-uclic  safety,  health,  or  r  orals , 


is  t.o  a  great  degree  a  matter  cf  practical  .judgment. 

This  case  involved  an  action  for  a  permanent  injunction  restrain¬ 
ing  the  Boston  Housing  Authority  from  enforcing  an  order  purporting  to 
take  parcels  cf  property  belonging  to  plaintiffs  and  located  within  the 
tract  of  land  designated  in  the  order  to  be  acquired  as  a  substandard  area 
for  the  purpose  of  constructing  a  low-cost  housing  project.  A  demurrer 
to  the  complaint  was  sustained  by  the  lower  court  from  which  an  appeal  was 
taken. 
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Plaintiffs  alleged  that  the  tract  of  land  did  not  constitute  a 
substandard,  area  and  that  the  Housing  Authority  Law,  pursuant  to  which 
the  order  was  passed,  was  unconstitutional. 

On  the  basis  of  the  decision  in  the  Allydonn  Realty  Corp.  v. 
Holyoke  Housing  Authority  case,  Mass.  Adv.  Sh,  (1939)  1719,  sustaining 
the  constitutionality  of  the  Housing  Authority  Law,  the  Ccurt  held  the 
bill  could  not  be  sustained. 

Plaintiffs  alleged  that  the  tract  of  land  purported  to  be 
taken  Mis  not  in  fact  an  area  wherein  dwellings  predominate  which,  by 
reason  of  dilapidation,  overcrowding,  faulty  arrangement  or  design, 
lack  of  ventilation,  light  or  sanitation  facilities,  or  any  combination 
of  these  factors,  are  detrimental  to  safety,  health  or  morals."  It  was 
further  alleged  that  there  was  an  adequate  supply  of  decent,  safe  and 
sanitary  dwellings  in  Boston;  that  the  contemplated  construction  of  new 
dwellings  would  require  a  rental  beyond  the  financial  reach  of  families 
of  low  income  and  would  increase  the  burden  of  taxation  on  property 
owners;  and  that  there  was  no  public  exigency  requiring  the  clearance  of 
the  area  in  question. 

In  disposing  of  this  contention  the  court  stated  that  such  a 
question  was  one  upon  which  men  might  honestly  differ  and  that  the  court 
had  no  right  to  substitute  its  own  judgment  for  that  of  the  defendant, 
acting  as  the  local  authority  upon  whom  the  legislature  had  conferred 
the  power  to  determine  what  areas  in  its  district  constitute  substandard 
areas.  With  respect  tc  the  j^nrcel  of  land  owned  by  the  plaintiffs,  the 
court  stated:  _ 

"The  fact  that  the  dwellings  of  the  plaintiffs  have  such 
facilities  /light,  ventilation,  sanitation,  et  cetera/  is  immaterial, 
for  the  test  is  the  area  as  a  unit  and  not  two  dwellings  located  within 
the  area.  Moreover,  what  the  plaintiffs  nay  consider  a  reasonable  pro¬ 
vision  is  no  more  than  a  mere  opinion  on  the  debatable  question  as  to 
the  extent  that  the  buildings  have  ventilation,  light  and  sanitation 
facilities.  The  allegation  that  the  buildings  comply  with  various 
statutes  and  regulations  is  not  admitted  by  a  demurrer  ,  .  .  The  con¬ 
clusion  that  the  ’buildings  are  not  detrimental  to  safety,  health  or 
morals’,  is  not  a  necessary  conclusion  from  the  specific  facts  alleged, 
and  consequently  is  not  admitted  by  the  demurrer," 

The  court  stated  that  the  various  allegations  with  respect  to 
the  necessity  for  the  talcing,  no  public  exigency  requiring  it,  no  short¬ 
age  of  adequate  and  available  housing  facilities,  and  all  such  natters, 
were  of  a  legislative  nature  and  not  open  to  judicial  inquiry  or  review 
since  the  good  faith  of  the  defendants  was  not  challenged  and  there  was 
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nothing  in  the  hill  which  alleged  arbitrary  or  capricious  action. 

The  court  decided  that  the  demurrer  could  he  supported  on 
another  ground.  It  stated:  "The  power  of  the  defendants  to  take  land 
hy  eminent  domain  for  the  purpose  of. erecting  dwellings  thereon  was  not 
limited  to  slum  areas.  It  was'  optional  with  the  defendants  to  clear 
the  substandard  area  and  then  to  construct  new  buildings  upon  this  area 
or  upon  some  other  site  .  .  .  The  defendants  could  take  the  area  in 
which  the  properties  of  the  plaintiffs  are  located  for  the  purpose  of 
constructing  new  dwellings  provided  the  conditions  of  the  last  mentioned 
sections  were  observed.  Such  a  taking  would  be  for  a  public  purpose." 


CONSTITUTIONAL  LAN  -  HOUSING 
(in  re  Brewster  Street  He 


W 


_ AUTHORITIES  L  _ 

ung  Site  in  City  of  Detroit, 


- Mich. - ,  289  N.'W.  493.) 

All  urosurrotions  are  in  fav. r  c-f  the  constitutionality  of 

the  state  legislation  relating  to  low- cost  housing.  In _ 

condemnation  'proceedings,  large  discretion  is  given  the 
.jury  in  taking  testimony,  and  other  particulars.  A  federal 
court  .judgment  dismissing  condemnation  proceedings  by  the 
Emergency  Administrator  of  Public  Works  for  acquisition  of 

lands  in  the  City  of  Pet r o i t  x  C-  if?  a  low-cost  housing  project t 
is  not  res  .judicata  of  whether  the  Cit?/  of  Detroit  had  the 

right  to  maintain  such  a-  proceeding. 


This  case  involved  an  appeal  from  a  proceeding  under  an  ordi¬ 
nance  of  the  City  of  Detroit  passed  pursuant  to  the  Michigan  Housing  Law 
to  establish  the  necessity  for  the  use  of,  and  compensation  to  be  paid 
for,  five  parcels  of  land  sought  to  be  obtained  by  the  city  for  a  hous¬ 
ing  project. 

Appellants’  property  was  located  in  a  tract  of  eleven  blocks 
in  the  city,  the  remainder  of  which  already  had  been  acquired  by  the 
Detroit  Housing  Commission  for  low1- rent  housing  purposes.  Dwellings 
had  already  been  erected  on  the  land  already  acquired  and  it  had  been 
voted  by  the  city  because  of  continued  crowded  and  insanitary  conditions 
to  extend  the  project  to  provide  for  more  families.  In  order  to  acquire 
this  additional  property,  condemnation  proceedings  were  begun,  in  which 
the  jury  found  for  the  city.  Appellants  appealed,  claiming  unconstitu¬ 
tionality  of  the  Michigan  Housing  Act  and  ordinances  of  the  city  and 
numerous  errors  by  the  trial  court.  The  property  in  question  in  this 
case  previously  had  been  sought  by  the  United  States  Government  through 
condemnation  proceedings,  but  the  Federal  court  had  held  that  the  Fede¬ 
ral  government  had  no  such  power  within  the  state.  That  proceeding  was 
abandoned. 
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Appellants  contended  that  the  decision  of  the  Federal  court  was 
res  adjudicata  and  a  "bar  to  this  proceeding^  that  the  legislation  in 
question  constituted  class  legislation  and  was  unconstitutional;  that  it 
constituted  an  improper  delegation  of  legislative  power  by  the  state  to 
the  Detroit  Housing  Commission;  that  it  violated  the  constitutional  pro-, 
vision  that  no  law  shall  embrace  more  than  one  subject;  that  the  debt 
limitation  of  the  city  would  be  increased  illegally;  arid  that  the  power 
of  eminent  domain  may  not  be  exorcised  for  such  purposes. 

The  court  dismissed  all  questions  and  held  that  the  legislation 
was  not  vulnerable  "by  reason  of  the  attack  made  upon  it  as  unconstitu¬ 
tional. 


With  reference  to  the  errors  of  the  trial  judge,  the  court  held 
that  such  a  proceeding  was  not  a  trial  according  to  the  courts  of  the 
common  law  before  a  judge  and  jury;  it  was  a  proceeding  before  a  con¬ 
stitutional  jury  to  determine  the  public  necessity  for  using  the  property 
in  question  and  the  compensation  to  be  made  to  the  owners  thereof;  that 
the  judge  was  under  no  legal  obligation  to  instruct  the  jury  under  the 
law  in  Michigan;  and  that  it  had  been  held  that  even  though  the  court  im¬ 
properly  charged  the  jury  in  a  condemnation  proceeding,  if  as  a  part  of 
that  charge  the  jury  were  given  to  understand  that  it  was  for  them  to  de¬ 
termine  whether  it  was  necessary  to  condemn  such  land  in  question,  such 
an  erroneous  charge  would  not  be  unjustified  and  reversible.  Such  was  the 
effect  given  to  the  charge  in  the  present  case  and,  therefore,  the  verdict 
and  judgment  were  fairly  within  the  range  of  the  testimony  and  it  cannot 
be  said  under  the  facts  that  the  appellants  were  prejudiced  thereby. 


CONSTITUTIONAL  IAU  -  HOUSING-  AUTHORITIES  LAJ 
(>7eber,  et  al  and  Kuhfeldt  v.  City  of  Detroit,  et  al.4  De¬ 
cided  December  11,  1939.  Circuit  Court  of  Michigan  for  the 
County  of  Uayne.) 

The  slum  clearance  -program  is  a  -public  purpose  and  spending 

•public  money  for  that  purpose  is  not  taking  -private  proper- 

ty  for  a  private  purpose. 

Uober  sought  an  injunction  to  restrain  the  further  prosecution 
of  the  Brewster  condemnation  case  in  her  capacity  as  a  defendant  in  that 
proceeding.  In  addition  to  that  phase  of. the  case,  both  Weber  and  the 
other  plaintiff  as  taxpayers  sought  to  enjoin .further  proceedings  on  the 
ground  that  the  statute  under  which  the  Housing  Commission  was  acting  is 
unconstitutional. 

The  court  held  that  Ueber  as  defendant  in  the  condemnation  case 
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could  not  maintain  the  action  because  she  had  an  adequate  remedy  at  law. 

with  respect  to  the  claims  of  the  plaintiffs  as  taxpayers,  the 
court  held  that  the  joinder  with  the . plaintiff  suing  in  another  capacity 
made  the  hill  multifarious  and  that  circumstance  would,  constitute  a  meri¬ 
torious  objection.  Another  oh jection -equally  meritorious  was  that  the 
defendants  were  guilty  of  laches  in  that  the  first  housing  act  was  passed 
in  1933  and  that  the  question. of  the  validity  of  the  statute  should  he 
raised  before  the  public  has  been  lulled  into  a  feeling  of  security  by  an 
appearance  of  acquiescence  and  before  the  public  has  placed  itself  in  a 
worse  position  than  it  would  h.ave  been  in  had  such  claim  been  asserted 
in  a  timely  way. 

After  pointing  out  that  the  .above  questions  had  not  been  pressed 
by  the  city  and  that  the  court  was  to  decide  only  the  constitutionality 
of  the  act  in  question,  the  .court  dismissed  both  the  bill  of  complaint 
and  the  taxpayers1  bill  upon  the  conclusion  that  slum-clearance  is  a  pub¬ 
lic  purpose;  that  the  expenditure  of  public  money  for  that  purpose  is  not 
the  taking  of  private -.property  for  private  purposes;  and  that  the  act  in 
question  is  susceptible  of  a  construction  which  is  consistent  with  that  • 
public  purpose. 


CONSTITUTIONAL  LA7T  -  HOUSING  AUT EQUITIES  LAN 

Thant  or  v.  City  of  Perth  Amboy,  et  al, - N.J, - 10  Atl. 

2d  184.) 

The  New  Jersey  Housing;  Acts  are  not  invalid  as  offending 
constitutional  -provisions’  respecting  delegation  of  legis¬ 

lative-power  to  adninistrat ivo  agencies,  aupromr iotion  of 
public  money  to  corpo  rat  ions,  exemption  of  private  -proper¬ 

ty  from  taxation  and  the  taking  of  private  property  with¬ 
out  .just  compensation. 


"The  prosecutor  seeks  a  writ  of  certiorari  t o  reviow  the  ordi¬ 
nance  of  the  city  of  Perth  Amboy  and  the  statutes  of  this  state  under 
which  the  Perth  Amboy  Housing  Authority  exists.  He.  procured  a  rule  to 
show'  cause  which  was  dismissed,  for  failure  to  properly  prosecute  the 
same,  122  N.J.L*  588,  7  A.  2d  403.  He  now  seeks  a  writ  and  presents 
no  reasons  for  the  issuance  thereof,  as  provided. by  section  5  of  the 
Certiorari  Act,  N.J.S.A.  2:81-5.  Examining  pro secutor r s  briof,  we  have 
assumed  that  the  reasons  there  stated  would  be  his  reasons  for  reversal. 
It  might  bo  pointed  out  that  the  brief  offends  rale  156  of  this  court. 


"The  reasons  assigned  are,  in  short,  that  the  New  Jersey  Hous¬ 
ing  Acts,  Chapt.  19  of  the  Laws  of  1938,  E.S. Title  55,  Chapt.  14a,  N.J. 


CHG  6011 


No.  67 


HOUSING  LEGAL  DIGS ST 


February  1940 


13 


S.A.  55:14Ar-l  et  seq. ,  and  Chapt.  20  of  the  Laws  of  1S33,  R.S. Title  55, 
Chapt.  14b,  N.  J.S.A.  55:14B-1  et  seq.,  are  unconstitutional  "because  of¬ 
fending  constitutional  requirements  with  respect  to  the  enactment  of 
laws.  The  same  reasons  were  presented  in  the  case  of  Ho nano  v.  Housing 
Authority  of  Newark,  123  N.J.L,  428,  10  A, 2d  181,  and  were  argued  at 
length.  We  there  determined  that  the  points  with  respect  to  the  uncon¬ 
stitutionality  of  the  acts  in  question  were  without  merit  and  warranted 
no  lengthy  discussions. 

"The  application  for  the  writ  will  he  denied  with  costs  to  the 

respondent • " 


CONSTITUTIONAL  LAW  -  MORTGAGE S  -  MORATORIUM 
(Shumaker  v.  Hoover; - -Minn. - ,  288  N.W.  839.) 


The  constitutionality  of  a  mortgage  moratorium  law  would  not 
he  determined  where  the  holder  of  sheriff’s  certificate  did 


not  wish  to  obtain  possession  of  the  mortgaged  or  oerty  if 

some  other  reasonable  means  could  he  found  to  liquidate  the 
claim.  The  pur-pose  of  the  mortgage  moratorium  act  was  to 


grant  distressed  mortgagors,  for  a  limited  time  only,  ?un.  op¬ 
portunity- to  save  the  equity  in  their  holdh ~  ;s,  provided  they 
should  in  the  meantime  nay  holder  of  sheriff's  cert  if  ico.te 
the  reasonable  rental  value  or  income  toward  mooting  secured 
obligation,  and  the  act  was  intended  as  a  defensive  shield  to 


protect  owners  from  exploitation 


by  holders  of  mortgages. 


This  proceeding  of  certiorari  brings  for  review  the  propriety 
of  an.  order  ma.de  by  the  district  court  of  Rig  Stone  County  which  granted 
a  further  two  year  extension  of  the  latest  Minnesota  moratorium  law,  L. 
1939,  c.  7. 


It  appears  that  several  extensions  of  time  for  redemption  had 
been  granted  to  the  mortgagors.  No.  redemption  was  made.  "Instead,  the 
mortgagors  prior  to  June  15,  1936,  and  pursuant  to  L.  1935,  c.  47,  pe¬ 
titioned  for  and  secured  an  extension  of  time  for  redemption  until 
March  1,  1937.  A  second  and  further  extension  was  granted  in  March  1937, 
pursuant  to  provisions  of  L.  1937,  c.  21,  until  March  1,  1939.  The 
present  extension  was  sought  and  obtained  under  the  1939  act,  and  by  the 
order  here  for  review  the  period  of  redemption  has  been  extended  to 
March  1,  1941." 

The  mortgaged  property  consists  of  a  twe-story  building  cover¬ 
ing  three  lots  with  stores  on  the  first  floor  and  an  apartment  and  office 
suites  on  the  second  flc:r.  The  average  rental  is  $450  a  month.  The 
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property  is  in  good  shape  and  north  several  tines  no  re  'than  the  mortgage 
it.  However,  with  all  the  income  it  produces  the  mortgager1 - 


on 


debt 


-  w  . . 7  X  V..- 

has  increased  over  $1,000.00,  for  the  reason  that  they  have  used  the  in¬ 
come  to  keep  the  property  in  first  class'  condition  and  to  pay  taxes,  etc. 


"Much  is  said  and  numerous  co.se s  are  cited  by  counsel  in  their 
respective  "briefs  as  to  the  constitutionality  of  the  act  under  which  the 
present  moratorium  was  granted.  It  is  earnestly  urged  oy  the  mortgagee 
(ally  opiposed  by  the  mortgagors)  that  the  act  is  violative  of  the  Four¬ 
teenth  Amendment  to  the  Federal  Constitution,  U. S.C.A. ,  as  well  as  art. 
1,  §  7,  of  our  own;  likewise  that  it  violates  art.  1,  I  10,  of  the  fed¬ 
eral  Constitution,  U. S.C.A,  and  art.  1,  §  11  of  our  own. 


"The  decision  of  the  Supreraeme  Court  in  Home  Building  &  Loan 
Ass 'n.  v.  Blais dell ,  290  U.S.  393,  54  S.  Ct.  231,  78  L.  Ed.  413,  88 
A.L.R.  1481,  has  furnished  the  subject  matter  of  many  articles,  notes 
and  comments  in  law  reviews  and  other  legal  publications.  Nor  has  it 
been  neglected  by  the  press.  The  following  notes  and  articles,  amongst 
many,  furnish  interesting  and  instructive  reading:  Stone,  Mortgage  Mora- 
toria,  11  Wis.  L.  Bev.  203;  36  Mich  L.Rev.  1379  to  1382,  incl. ;  23  Iowa 
L.Hev.  652,  653;  51  Harvard  L.  Rev.  1292,  1293;  19  Minn.  L.Rev.  210; 

22  Minn.  L.Rev.  1047,  1048;  Prosser,  ’The  Minnesota  Mortgage  Moratorium, 1 
7  So.  Cal.  L.Rev.  353.  The  more  recent  cases  bearing  upon  this  phase 
are:  First  Trust  Co.  of  Lincoln  v.  Smith,  134  Neb.  84,  277  N.W.  762; 
Kansas  City  Life  Ins.  Co.  v.  Anthony,  142  Kan.  670,  52  ?.2d  1208,  104 
A.L.R.  364;  First  Trust  Joint  Stock  Land  Bank  v.  Arp,  225  Iowa.  1331, 

283  N.T7.  441,  120  A.L.R.  932;  and  the  latest  Jefferson  Standard  Life 

.e,  1939,  Miss.,  188 


Ins.  Go.  v.  Noble,  1939,  Miss.,  188  So.  289." 


It  further  appears  that  the  mortgagee  does  not  desire  to  ob¬ 
tain  the  property  if  some  other  reasonable  means  may  be  found  to  liqui¬ 
date  the  claim.  The  only  thing  he  is  seeking  is  a  return  of  his  in¬ 
vestment  which  he  has  a  right  to  do.  The  Court  in  denying  the  mora¬ 
torium  said: 


"The  obvious  purpose  of  the  moratorium  act,  both  as  origi¬ 
nally  passed  and  as  extended  by  subsequent  acts,  was  to  grant  distressed 
mortgagors,  for  a  limited  time  only,-  an  opportunity  to  save  possible 
equities  in  their  holdings  and  that  in  the  meantime  they  should  pay  to 
the  holder  of  the  sheriff’s  certificate  the  reasonable  rental mlue  or 
income  toward  meeting  the  secured  obligation.  Here  we  have  rental  in¬ 
come  during  preceding  moratoria  of  $17 ,-492.27,  but  the  net  amount 
actually  received  by  the  mortgagee  to  apply  upon  his  investment  was 
only  $2,917.44.  More  than  three  years  have  elapsed  since  the  first 
moratorium  was  granted,  and  more  than  eight  years  since  the  mortgage 
was  in  default.  During  all  this  time  the  mortgagors  have  net  found 
means  with  which  to  reduce  this  indebtedness,  and  ’’specif ically  no 
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outlet1  has  been  found  for  a  ’loan  to  refinance*  the  present  one.  If 
noratoria  are  to  he  granted  upon  such  feeble  efforts  as  are  here  pre¬ 
sented,  contract  obligations  need  not  be  of  nuch  concern  to  any  mort¬ 
gagor.  We  said  in  Santee  v.  Travelers  Ins.  Co.,  201  Minn.  66,  69, 

275  N.W.  366,  368:  fThe  moratorium  law  is  intended  as  a  defensive 
shield  to  protect  owners  from  exploitation  by  mortgagees  or  their  as¬ 
signs.  *  .And  in  Erissell  Co.  v.  O’Brien,  204  Minn.  398,  401,  283  N.W. 

756,  757,  it  was  said:  ’Judicial  notice  should  be  taken  of  the  fact 
that  borrowing  conditions  have  greatly -improved  during  the  past  few 
years,  and  that,  with  government  home  lean  and  other  facilities  offered, 
if  the  owner  of  property  cannot  procure  a  loan  on  a  tract  alleged  to  be 
of  value  far  in  excess  of  the  mortgage  against  it,  within  a  period  of 
approximately  three  years,  the  value  is  not  there.  Every  day  the  pur¬ 
chaser'  at  the  foreclosure  sale  is  kept  out  of  possession  increases  his 
loss.  ’• 

"Upon  the  present  record  we  cannot  sustain  the  moratorium 
granted.  The  case  must  go  back  for  a  new  trial.  At  such  trial  careful 
consideration  should  be  given  to  the  reasonable  probability  of  a  re¬ 
financing  of  the-,  indebtedness  within  a  reasonable  tine,  say,  for  ex¬ 
ample,  four  months.  In  event  refinancing  seems  probable,  the  mortgagee, 
during  the  interim,  should  receive  a  net  amount  out  of  tho  rental  in¬ 
come  of  not  less  than  $250  per  month.  This  would  still  leavo  $200  per 
month  with  which  to  meet  operating  expenses,  the  payment  of  taxes  and  in¬ 
surance. 

"We  note  that  Miss  Shumaker  has  been  occupying  a  suite  of 
five  rooms  furnished  with  heat  and  that  this  has  been  done  free  from 
any  charge.^  It  also  appears  that  a  suite  of  law  offices  at  $27  per 
month  has  not  been  included  as  income  but  has  boon  used  by  her  in  the 
payment  of  her  attorney’s  fees  in  this  and  prior  noratoria*  The  mort¬ 
gagors  must  realize  that  the  first  claim  against  this  property  as  be¬ 
tween  the  parties  belongs  to  the  mortgagee.  Thus  far  they  have  been 
riding  as  hitchhikers  upon  the  first  and  prior  contract  right  of  the 
mortgagee.  This  cannot  be  tolerated." 


CONTRACTS 

(Mixon  v.  HDLC.  Supreme  Court  of  Arkansas.  Decided  January 
1940.) 

Person  suing  HOLC  on  contract  alleged  to  have  been  made  by  its 

district  manager  must  -prove  authority  of  district  manager  to 

melee  the  contract. 


In  a  foreclosure  suit  instituted  by  HOLC  against  W.  F.  Mixon  and 
Catherine  C.  Mixon  the  defendants  filed  an  answer  and  a  cross  complaint 
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alleging  that  HOLC  was  indebted  to  Catherine  C.  Mixon  in  the.  sun  of  $856 
for  halting  twenty-three  abstracts  of  title  on  properties  owned  by  persons 
who  had  applied'  to  HOLC  for  loans  but  which  applications  had  finally  been 
declined  and  rejected,  and  praying  that  this  indebtedness  be  applied  to 
the  mortgage  indebtedness  owing  to  HOLC  and  thus  relieve  the  apparent  de¬ 
linquency  in  payment  thereof.  The  defendants  clainpd  that  Joe  N.  Martin, 
District  Manager  of  HOLC  at  Jonesboro,  Arkansas,  had  agreed  and  con¬ 
tracted  with  Catherine  C.  Mixon  that,  regardless  of  whether  applications 
night  be  later  rejected,  HOLC  would  pay  for  abstracts  prepared  by  her  on 
property  described. in  applications  for  loans,  provided  HOLC  had  written 
to  the  applicants,  after  approval  of  applications,  to  send  in  an  abstract. 
In  affirming  the  judgment  of  the  trial  court  dismissing  the  defendants’ 
cross  complaint  and  rendering  a  decree  of  foreclosure  in  favor  of  HOLC, 
the  Supreme  Court  of  Arkansas  said: 

"The  record  reflects  that  Joe  N.  Martin  was  the  district  mana¬ 
ger  of  appellee  and  that  lie  was  in  complete  charge  of  the  corporation’s 
district  office  at  Jonesboro.  Appellant,  Catherine  C.  Mixon,  testified 
that  Joe  N.  Martin  agreed  that  appellee  would  pay  for  abstracts  which  were 
prepared  by  her  to  property  described  in  applications  for  loans  by  the 
property  owners  to  the  Hone  Owners’  Loan  Corporation,  provided  the  Home 
Owners’  Loan  Corporation  wrote  to  the  applicant,  after  approval  of  the 
loans,  to  send  in  the  abstract  of  title  to  the  property,  and  that  when 
an  applicant  brought  the  letter  of  authorization  to  her  she  would  pre¬ 
pare  the  abstract  and  send  it  to  the  Heme  Owners’  Lean  Corporation  ac¬ 
companied  by  the  letter;  that  the  Hone  Owners’  Loan  Corporation  paid  her 
for  all  the  abstracts  she  prepared  where  the  loan  went  through,  but  had 
never  paid  her  for  the  abstracts  where  the  loans  were  not  made.  Several 
witnesses  corroborated  her  in  this  statement. 

"Joe  N.  Martin  and  a  number  of  witnesses  for  the  appellee  de¬ 
nied  making  this  contract  with  appellant,  Catherine  C.  Mixon,  and  he  was 
corroborated  in  this  denial  by  a  number  of  witnesses.  Joe  N.  Martin 
also  testified  that  he  had  no  authority  to  make  such  contracts. 

"Judge  R.  F.  Millwee  testified  that  he  was  state  manager  for 
appellee  and  that  he  was  familiar  with  the  rules  and  regulations  of  ap¬ 
pellee  and  its  business  customs;  that  the  custom  was  when  the  applica¬ 
tion  had  reached  the  eligible  stage  to  make  a  loan  and  the  applicant  was 
not  financially  able  to  pay  for  the  abstract  they  would  pay  for  it  and 
include  it  in  the  loan  provided  the  applicant  had  sufficient  equity  af¬ 
ter  paying  everything  else  connected  with  the  loan  and  the  original 
mortgage  and  interest  to  include  in  the  loan  the  amount  due  for  the  ab¬ 
stract  of  title,  but  that  no  abstract  of  title  was  ever  paid  for  if  the 
loan  was  not  made;  that  the  final  direction  approving  loans  was  made  out 
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of  the  state  office  over  his  signature  and  that  the  district  nonage r  had 
no  final  authority  to  nake  loans;  that  under  the  rules  and  regulations 
no  one  other  than  the  state  manager  and  possibly  the  state  counsel  had 
authority  to  "bind  appellee  by  contracts. 

"The  burden  was  upon  appellants  to  .not  only  prove  that  a  con¬ 
tract  of  the  character  alleged  was  made  and  entered  into,  but  also  that 
the  district  manager  of  appellee  had  authority  to  nake  such  contracts. 


"We  deen  it  unnecessary  to  determine  whether  such  a  contract  was 
entered  into  because  appellants  have  wholly  failed  to  npct  the  burden 
upon  then  to  prove  that  Joe  N.  Martin  had  authority  to  nake  a  contract  to 
pay  for  abstracts  of  title  to  lands  embraced  in  applications  for  loans. 


"Having  failed  to  meet  this  burden  or  to  make  proof  that  Joe  N. 
Martin,  district  manager  of  appellee,  had  authority  to  make  contracts  to 
pay  for  abstracts  furnished  applicants  for  loans,  the  decree  of  the  chan¬ 
cellor  must  be  affirmed." 


COURTS  -  UNITED  SPATES 

(Helms  v.  Emergency  Crop  and  Seed  Loan  Office,  ECA, - N.  C. 

- 5  S.E.  2d  822.) 

The  Emergency  Cron  and  Seed  Loan  Office,  -which  is  supervised 
by  the  ECA,  is  an  "Agency  of  the  United  States  Government", 

and  en.joys  the  immunity  against  suit  in  state  courts  that  at¬ 

tend  the  sovereign  and  can  not  bo  sued  in  a  state  court  where 
acts  under  which  it  was  created  made  no  provision  therefor. 


The  plaintiff  brought  this  suit  against  defendant  to  recover 
damages  for  the  conversion  of  lint  cotton,  upon  which  he  alleged  he  had 
a  rent  lien,  under  the  laws  of  North  Carolina,  superior  to  any  title 
which  the  defendant  night  assert. 


Defendant  filed  no  answer  and  judgment  by  default  was  entered. 
Before  the  issue  as  to  damages  had  been  submitted  defendant's  attorney 
entered  a  special  appearance  and  moved  that  the  judgment  be  vacated  and 
the  cause  dismissed  because  (l)  Emergency  Crop  and  Seed  Loan  Office  is 
an  agency  of  the  ECA,  an  agency  of  the  United  States,  created  by  execu¬ 
tive  order,  and  cannot  be  legally  sued  without  its  consent,  and  that 
plaintiff's  action  is  without  permission  or  authority;  and  (2)  that  the 
suit  was  not  instituted  nor  service  had  in  accordance  with  the  laws  of 
the  United  States. 

Defendant's  motion  was  denied  and  defendant  appealed,  assigning 
as  error  the  refusal  to  allow  the  notion  to  dismiss. 
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The  North  .Carolina  Supreme  Court  in  reversing  the  judgment  of  the 
lower  court  said:  "The  Act  of  Congress  under  which  the  Emergency  Crop  and 
Soed  Loan  Office,  a  branch  of  the  Farm  Credit  Administration,  was  created 
by  presidential  edict,  makes  no  provision  by  which  it  may  bo  sued  in  the 
courts  of  this  state.  It  is,  however,  an  agency  of  the  United  States 
Government  and  enjoys  the  immunity  against  suit  in  the  state  courts  that 
attends  the  Sovereign.  North  Dakota-Montana  Wheat  Growers1  Ass ’n.  v. 
United  States,  8  Cir.,  66  F.  2d  573,  92  A.L.R.  1484;  Buckley  v.  United 
States,  D.C-, ,  196  F.  429,  page  430;  Cohens  v.  Virginia,  6  Wheat,  264, 

266,  5  L.Sd.  257.  If  the  suit  nay  be  brought  at  all,  it  must  be  brought 
in  accordance  with  the  Acts  of  Congress  regulating  such'  suits.  28  U. S.C. 
A.  §§  761,  762,  763.  '  ” 


"The  want  of  reciprocity  in  securing  relief  for  wrongs  committed 
by  an  agency  given  such  wide  power  of  dealing  with  the  citizens  of  the 
state,— -and  almost  certain  to  complicate  the'  rights  of  others,  — is  a  sub¬ 
ject  that  might  appeal  t :  the  law-making  bodies,  but  one  over  which  this 
court  has  no  jurisdiction.  United  States  v.  Wicker sham,  C.C. ,'10  F,  505. 
The  propriety  of  adjustment  of  matters  of  this  kind  through  administrative 
process  or  other  methods  which  the  Government  may  have  seen  fit  to  pro¬ 
vide  is  not  subject  to  criticism  here. 


"This  court  is  without  power  to  aid, the  plaintiff,  and  the  judg¬ 
ment'  of  the  court  below  is  reversed."  : 


(HOLC  v.  Donald  A.  Gordon,  et  al.  District  Court  of  Appeals 
of  California,  Third  Appellate  District.  January  1940.) 

One  who  procures  a  loan  from  HOLC  cannot  question  the  validi- 
tS_  creation.  FHLBB  is  not  a  corporation.  HOLC  is  not 
.a  foreign  corporation  in  California. 


In  a  foreclosure  suit  instituted  by  HOLC  in  a  state  court  in 
California  the  defendant  borrowers  raised  two  questions:  First  that  the 
FHLBB  is  a  corporation  and  was  authorized  by  Congress  to  create  the 
HOLC,  and  by  so  directing,  Congress  was  attempting  to  delegate  authori¬ 
ty  to  one  corporation  to  create  another  corporation;  and  second,  that 
HOLC  could  not  sue  in  a  state  court  in  California  without  complying  with 
the  provisions  of  the  California  Civil  Code,  particularly  sections  405, 
406,  408  and  278  requiring  it  to' file  articles  of  incorporation  with  the 
Secretary  of  State  of  California,  and  having  a  resident  agent  in  said 
state,  as  is  done  by  foreign  corporations  transacting  business  in  Cali¬ 
fornia.  The  trial  court  overruled  both  questions  and  entered  final 
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foreclosure  judgment  from  which  the  defendant  borrowers  appealed  to  the 
District  Court  of  Appeals  of •  the  Third  District.  That  court  affirmed 
the  judgment  of  the  trial  court,  and  in  so  doing  said: 

."An  examination  of  the  acts  of  Congress  creating  the  Federal 
Home  Loan  Bank  Board  (Federal  Home  Loan  Bank  Act,  chap.  11,  secs.  1421 
to  1449,  inclusive,  title  12,  Banks  and  Banking,  U. S.C.A. ,  and  particu¬ 
larly  section  1437,  which  provides  for  the  creation  of  the 'Federal  Homo 
Loan  Bank  Board  with  its  powers  and  duties),  reveals  that  such  board  is 
authorized  to  perform  administrative  duties  only  and  does  not  possess 
any  of  the  attributes  of  a  corporation.  Furthermore,  appellants,  as  ma¬ 
kers  of  the  note  secured  by  the  mortgage,  having  contracted  with  the 
respondent  as  a  corporation  and  received  the  benefits  of  that  contract, 
are  now  estopped  to  deny  as  against  the  corporation,  in  an  action  to  en¬ 
force  such  contract,  that  it  has  been  legally  organized  or  to  assert  in 
any  manner  any  defect  or  irregularity  in  such  organization.  This  role 
is  established  by- a  long  line  of  authorities,  among  others  being 
Grangers*  Business  Assn,  of  California  v.  Clark,  67  Co,l.  634,  8  Pac. 

445;  Bank  of  Shasta  v.  Boyd  et  al. ,  99  Cal.  604,  34  Pac.  337;  McCann  v. 
Children* s  Home  Soc.  of  California,  176  Col.  359,  168  Pac.  357;  Raphael 
Weill  &  Co.  v.  Crittenden,  139  Col.  188,  73  Pac.  238;  Curtin  v.  Salomon, 
80  Cal.  App.  470,  251  Pac.  237;  Gregory  v.-  Hocke,<  73  Cal.  App.  268,  238 
Pac.  787.  "  ' 

"The  answer  further  attempts  to  allege,  upon  information  and 
belief,  that  plaintiff  has  not  complied  with  the  provisions  of  the 
Civil  Code.  This  violates  the  rule  of  pleading.,  which  requires  that 
matters  of  record  must  be  alleged  positively  and  not  upon  information 
and  belief.  This  rule  is  particularly  applicable  to  a  pleading  in 
abatement  which,  being  dilatory  in  its  nature,  is  to  be  strictly  con¬ 
strued  (California  Savings  &  Loan  Society  v.  Harris,  111  Cal.  133). 

In  Purexo  Products  Co.  v.  Yamato,  98  Cal.  App.  65,  defendant  attempted 
to  deny  certain  allegations  on  information  and  belief,  and  the  court 
held  that  at  least  as  to  matters  of  record  in  the  office  of  the  secre¬ 
tary  of  state,  such. a  denial  was  insufficient. 

"To  the  same  effect  are  Brinkley-Douglas  Fruit  Co.  v.  Silman, 

33  Cal.  App.  643;  William  Wilson  Co.  v.  Trainor,  27  Cal,  App.  43;  Art 
Metal  Construction  Co.  v.  A.  F.  Anderson  Co.,  182  Cal.  29;  Smith  v. 
Fidelity  &  Deposit  Co.  of  Maryland  ct  al. ,  130  Cal.  App.  45. 

"Furthermore,  respondent  being  incorporated  under  an  act  of 
Congress  known  as  Public  Act  No.  47-73d.  Congress  title  12,  chapter  12, 
sections  1461-1468,  inclusive,  U.  S.C.A. ,  this  court  will  take  judicial 
notice  of  such  fact.  Fletcher  on  Corporations,  volume  8,  section  4116, 
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states  the  rale  as  follows:  ’The  Federal  Corporations  chartered  by 
special  public  act  of  Congress,  and  their  names ,  are  judicially  noticed 
both  in  the  Federal  and  State  courts. ’ 

"This  doctrine  of  judicial  notice  in  federal  courts  i3  applied 
in  the  case  of  Texas  and  Pacific  Ry.  Co.  v.  Cody,  166  U.S.  606,  and  ih 
Hiatt  v.  United  States,  4  Fed.  (2d)  .374.  In  Young  et  al  v.  Boy  Scouts 
of  America,  9  Cal.  App.  (2d)  760,  the  courts  of  California  took  judicial 
notice  of  the  fact  that  the  Boy  Scouts  of  America  is  incorporated  under 
an  act  of  Congress.  Therefore,  if  the  courts  took  judicial  notice  of 
Home  Owners’  Loan  Corporation  as  a  corporation  created  by  the  federal 
statute  it  need  not  comply  with  the  state  laws  governing  foreign  cor¬ 
porations.  In  Thompson  on  Corporations,  volume  8,  third  edition,  sec¬ 
tion  6592,  the  rule  is  given  as  an  exception  to  the  general  rule  of  un¬ 
limited  state  control  over  foreign  corporations,  and  corporations  engaged 
in  the  business  of  the  federal  government  may  transact  such  business  in 
other  states  without  obtaining  a  license  or  other  permit." 


FIXTURES  '  "  .  ‘  c  I 

(HOLC  v.  James  'Breshia,'  et  al.  Supreme  Court,  Onondaga 
County,  New  York.  Decided  January  5,  1940.) 

Fixtures  installed  in  realty  under  conditional  sales  con¬ 

tract  without  knowledge  or  consent  of  mortgagee  in  -prior 
recorded  mortgage  of  realty  and  which  cannot  be  removed 

without  damage  to  the  realty  are  subject  to  the  lien  of 

the  mortgage  of  the  realty  and  cannot  bo  removed  by  the 

vendor  in  the  conditional  sales  contract • 


.In  an  HOLC  foreclosure  suit  a  controversy  arose  between  it  and 
the  Trustee  in  Bankruptcy  of  National  Radiator  Corporation  with  reference 
to  the  right  of  the  Trustee  to  remove  a  hqt  water  heating  plant  and  cer¬ 
tain  plumbing  fixtures  installed  in  the  premises  about  two  years  after 
the  recording  of  the  HOLC  mortgage  by  one  Anthony  Vescera,  without  the 
knowledge  or  consent* of  HOLC,  under  a  conditional  sales  contract  with  the 
mortgagor  of  the  realty  to  HOLC,  James  Breshia,  which  conditional  sales 
contract  was  recorded  and  then  assigned  to  the  National  Radiator  Corpora¬ 
tion,  The  HOLC  mortgage  contained  the  following,,  namely:  "Together  with 
all  fixtures  and  articles  of  personal  .property,  now  or'  hereafter  attached 
to  or  used  in  connection  with  the  premises,  all  of  which  are  covered  by 
this  mortgage" .  It  also  provided  "that  no  building  fixtures  or  personal 
property  covered  by  this  mortgage  shall  be  removed  or  demolished  without 
the  written  consent  of  the  nortrofl,o°" 


j  f-  -j  <~. 


At  the  time  the  conditional  sales  contract  was  entered  into 
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between  Vescera  and  Brasilia,  there  were  two  furnaces  in  the  prenises. 
They  wore  in  good  condition,  only  two  years  old  and  properly  heated 
the  property  which  at  that  tine  was  divided  into  only  two  apartments. 
Brpshia,  however,  was  remodeling  the  promises  so  as  to  divide  it  into 
five  snail  apartments.  Vescera  removed  the  two  furnaces  and  installed 
the  hot  water  heating  system.  Such  removal  would  have  materially  de¬ 
preciated  the  value  of  the  property  had  not  the  hot  water  heating  system 
been  installed.  Voscera  also  installed  a  tub  and  other  bathroom  fix¬ 
tures.  The  tub  was  built  into  the  side  of  the  wall  of  the  bathroom  and 
the  other  bathroom  fixtures  were  so  fastened  to  the  floor  and  side  walls 
that  they  could  not  be  removed  without  material  injury  to  the  building. 
To  install  the  bathroom  fixtures  and  the  heating  plant  holes  had  to  be 
cut  through  the  floors.  Leader  pipes  from  the  hot  water  heater  were 
carried  up  through  these  holes  from  the  cellar  to  the- first  and  second 
floors  and  radiators  were  installed  upon  each  of  the  floors.  These 
leader  pipes  and  radiators  could  not  be  removed  without  material  damage 
to  the  building.  It  appeared,  however,  that  the  leader  pipes  from  the 
hot  water  heater  could  be  detached  at  the  boiler  and  that  the  boiler 
could  be  taken  down  in  sections  and  removed  without  material  damage  to 
the  building,  but  not  without  some  impairment  of  the  property  as  mort¬ 
gage  security  to  HOLC. 

Under  the  facts  as  hereinbefore  stated,  the  court  denied  the 
right  of  the  trustee  to  remove  any  of  the  property  that  Vescera  had  in¬ 
stalled  under  the  conditional  sales  contract  with  Brasilia  except  that 
he  was  given  the  right  to  remove  the  boiler  by  disconnecting  the  leader 
pipes  close  to  the  boiler,  but  without  interference  with  any  of  the 
other  fixtures. 


HINT  USES  -  BE.iiLTY 

(McDowell  v.  King,  et  al.- - Okla. - ■,  96  Pac.  (2d)  37.) 

In  absence  of  a  sufficient  showing  to  the  contrary,  a _ 

buildinm  located  cn  a  tract  of  land  will  be  presumed  to  be 
•part  of  the  land  and  is  therefore  "realty11.  Where  one  af¬ 
fixes  his  property  to  another1 s  realty  without  an  agreement 
•permitting  him  to  remove  it.  the  property  so  affixed  be- _ 

lenms  to  the  owner  of  the  realty. 

The  facts  of  this  case,  in  brief',  are  that  a  small  two-room 
house  was  built  upon  a  vacant  lot  and  lived,  in  for  about  two  years,  and 
was  in  turn  sold  to  various  persons.  The  owner  of  the  lot  told  the  last 
purchaser  that  he  could  have  it  if  it  was  removed  without  delay.  This 
was  not  done.  The  plaintiff  did  not  offer  any  testimony  that  permission 
had  been  given  to  the  man  who  originally  built  the  house.  On  the  con- 
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trary,  plaintiff* s  counsel  tocik  the  view  that  that  person  was  a  squat— 
ter" . 

Ti;p  court  in  denying  the  plaintiff  in  error1  s  suit  for  replevin 
send  in  purt:  "  .  .  .  Section  11730,  O.S. ,  1931,  60  Ckl.  St.  Ann.  sec. 
334,  provides:  *  When  a  person  affixes  his  property  to  the  land  of 
another  without  an  agreement  permitting  him  to  remove  it,  the  thing  af¬ 
fixed  belongs  to  the  owner  of  the  land,  unless  he  chooses  to  require  or 
permit  the  former  to  remove  it  .  .  . 1 . 

"In  Etchen  v.  Ferguson,  59  Okl.  280,  159  P.  306,  it  was  said: 
,Wlien  a  person  affixes  his  property  to  the  land  of  another  without  an 
agreement  permitting  him  to  remove  it,  the  thing  affixed  belongs  to  the 
owner  of  the  land’. 

"In  the  case  of  Bridges  v.  Thomas,  8  Okl.  620,  58  P.  955,  cited 
by  plaintiff  in  error,  it  was  held:  'In  the  absence  of  a  sufficient 
showing  to  the  contrary,  the  law  will  presume  that  a  building  located 
upon  a  tract  of  land  is  part  of  the  land  it  occupies,  and  is  therefore 
real  property*. 

"Objection  is  made  to  the  instruction  given  the  jury.  We  find 
the  instruction  more  favorable  to  plaintiff  in  error  than  required,  in 
that  an  issue  of  a  gift  of  the  house  in  question  was  submitted,  whereas 
in  brief  and  in  record  the  plaintiff  in  error  did  not  rely  upon  de¬ 
fendant  * s  genero  sity. " 


FIXTURES  -  REALTY 

(Dudzick,  et  al  v.  Lewis,  et  al. - Tonn. - ,  133  S. W. 

496. ) 

Generally  the  controlling  con side rat ion  whether  a  chattel 

annexed  to  realty  becomes  a  part  thereof  and'  the  property 

of  the  lessor  defends  upon  the  intention  of  the  parties  to 

the  lease,  and  not  the  manner  of  annexing  the  chattels  to 

the  realty. 

The  defendant  and* his  wife  leased  an  acre  of  ground  on  a  highway 
for  the  purpose  of  constructing  and  operating  a  tourist  camp  thereon. 

The  lease  was  for  a  term  of  five  years  and  provided  that  the  lessee 
"agrees  to  construct  on  said  lot  one  cabin  within  thirty  days  from  this 
date  and  agrees  also  to  improve  present  buildings  at  lessee* s  expense". 
Shortly  afterwards  defendants  constructed  six  tourist  cabins. 

The  owner  of  the  property  sold  it  to  a  Mr 3.  Sullivan  who  in  turn 
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sold  it  to  complainant s.  Shortly  after  the  lease  expired  the  defendants 
removed  five  of  these  cabins  to  a  lot  across  the  highway  which  they  had 
purchased,  and  the  complainants  instituted  suit  to  compel  defendants  by 
mandatory  injunction  to  replace  said  cabins. 


In  upholding  the  opinion  of  the 


Chancery 


Court  which  had  granted 

the  relief  prayed  for,  the  Tennessee  Supreme  Court  said:  "It  is  now  the 
generally  recognized  rule  that  the  manner  of  annexing  chattels  to  realty 
is  not  the  controlling  consideration  in  determining  whether  or  not  the 
chattels  become  a  j;art  of  the  realty.  The  question  of  the  intention  of 
the  parties  to  a  lease  is  generally  held  to  be  controlling  in  determining 
in  doubtful  cases  whether  or  not  a  chattel  annexed  to  realty  becomes  a 
part  thereof  and  the  property  of  the  lesser. 


"Considering  the  lease  in  question,  there  can  be  no  doubt  it  was 
the  intention  of  the  lessor,  Mr,  Fletcher,  that  the  improvements  placed 
by  the  lessees  upon  these  premises  should  become  a  part  of  the  freehold. 
The  lease  required  the  lessees  to  construct  one  cabin  on  the  premises 
within  thirty  days,  and  specified  that  the  promises  were  to  be  used  in 
operating  a  filling  station,  restaurant,  store,  dwelling  and  tourist 
camp.  The  font  that  the  lease  required  that  one  cabin  should  be  erected 
within  thirty  days  evidenced  the  interest  of  the  lessor  in  having  her 
property  improved  by  buildings  that  would  become  a  part  of  the  freehold, 
and  which  would  revert  to  her  at  the  termination  of  the  lease,  .  .  . 


"Another  rule  adhered  to  by  the  courts  in  deciding  questions  of 
this  character  is  whether  the  removal  of  buildings  or  any  chattels  at¬ 
tached  to'  the  land  would  cause  substantial  damage  to  the  freehold.  If  it 
would,  they  cannot  be  removed.  There  can  be  no  doubt  that  the  removal 
of  these  five  cabins  and  the  shed  caused  substantial  damage  to  the  free¬ 
hold  .  .  •  and  greatly  reduced  its  value.  In  fact,,  by  their  removal  the 
tourist  camp  was  destroyed,  only  one  cabin  being  left, 

"In  Knoxville  Gas  Company  v.  W,  I,  Kirby  &  Sens,  161  Term.  490,, 
496,  32  S.W.  2d  1054,  1055,  this  court  announced  the  applicable  rule  as 
follows:  ’Modern  authorities  all  agree  that  the  most  controlling  test 

of  the  question  whether  property  connected  with  real  estate  is  to  be 
deemed  realty  or  a  mere  chattel,  removable  at  the  pleasure  of  the  owner, 
is  the  intention  and  purpose  of  the  erection.  .  .  .  But  the  intent  .and 
the  nature  of  the  property,  taken  as  a  whole,  as  the  parties  purchased 
it  and  treated  it,  concurred  in  making  it  a  part  of  the  freehold,  and 
stamped  it  as  realty,  and  it  must  so  be  held., 1  .... 

"If  defendants  desired  or  contemplated  retaining  the  right  to 
remove  these  small  cabins  from  the  premises  at  the  termination  of  their 
lease,  they  should  have  so  contracted  in  the  lease.  It  is  worthy  of 
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note  that  the  shed,  attached  to  the  filling  station  which  was  removed  by 
defendants  had  unquestionably  become  apart  of  that  building." 


HOMESTEADS  -  EXEMPTIONS  - 

( Southern ’Pac.  Milling  Co.  v.  Milligan,  et  al.  District 
'  Court  of  Appeal,  Second  District,  Div.  2,  California,  96 

Pac.  (2d)  1010.) 

Exemptions  from  attachment  are  creatures  of  statute  and 

the  courts  are  powerless  to  add  to  or  subtract  from  the 

list  of  exemptions.  Realty  upon  which  a  homestead _ 

declaration  was  f iled-pr ior ■ to  levy  of  attachment  was 

sub.ject  to  attachment,  since  the  entire  tract  was  not 

necessarily  exempt,  and  the  attachment  could  not  possibly 

injure  the  owners.- 

An  action  was  brought  by  plaintiff  against  defendants  on  a  book 
account  for  merchandise,  resulting  in  the  attachment  of  a  farm  and  home 
of  defendants.  After  the  hearing  of  a  motion  to  discharge  the  writ  upon 
the  ground  that  as  a  homestead  it  was  exempt  from  attachment,  the  trial 
court  released  the  levy  and  plaintiff  appealed. 

•  *  The  question  is  whether  realty  upon  which  a  homestead  declara¬ 
tion  has  been  filed  can  be  validly  attached.  In  holding  that  it  can  and 
in  reversing  the  decision  of  the  trial  court  this  court  said:  "Courts 
are  powerless  to  add  to  or  to  subtract  from  the  list  of  exemptions.  In 
re  Estate  of  Brown,  123  Cal.  399,  55  P.  1055,  69  Am.  St.  Rep.  74.  ‘The 
Legislature  will  protect,  by  law,  from  forced  sale  a  certain  portion  of 
the  homestead.*  Const. ,  art.  XVII,  sec.  1.  The  homestead  is  ekempt 
from  execution  or  forced  sale  except  (l)  where  the  declaration  has  not 
been  filed  prior  to  issuance  of  the  execution  (Civ.  Code,  sections  1240, 
1241),  and  (2)  where,  after  receiving  the  report  of  appraisers,  the 
court  orders'  a  sale  in  those  instances  in  which  so  much  of  >the  land 
and  the  residence  cannot  be  set  off  to  the,  claimant  has  will  amount  in 
value  to  the  homestead  exemption*.  Civ.  Code,  sections  '1§53, .  1254. 

But,  because  only  that  property  may  be  attached  under  section' 540  of 
the  Code  of  Civil  Procedure,  which  is  not  exempt  from  execution,  it  is 
contended  by  defendants  that  their  homestead  is  not  subject  to  attach¬ 
ment  because  their  declaration  was  of  record  prior  to  its  attachment. 

"There-  are>  two'  answers  to  these  contentions:  .  (l)  Since  the 
homestead  is  not  exempt  if  the  appraisal  and  partition  proceedings  pro¬ 
vided  for  under  sections  1245 — 1254  are  followed,  it  maybe  said  to 
consist  of  the  debtor*s  legal  homestead  and  the  creditor’s  equity.  If 
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it  can  "be  partitioned  in  such  manner  as  to  have  the  house  and  an  area  of 
ground  north  $5,000  sot  aside  as  a  ‘homestead1,  the  balance  is  subject 
to  levy  and  cade.  If  such  partition  cannot  be  made,  the  entire  property 
must  he  sold,  if  a  hid  in  excess  of  $5,000  he  received  (Civ.  Code,  sec. 
1255),  the  $5,000  paid  to  the  claimant  and  ’the  balance  applied  to  the 
satisfaction  of  the  execution1.  Civ.  Code,  sec.  1256.  The  parcel  de¬ 
tached  from  the  homestead  or  the  excess  of  the  sale  value  over  $5,000 
may  ho  termed  the  creditor1 s  equity.  Since  it  is  subject  to  sale  under 
execution,  it  is  also  subject  to  attachment  as  in  the  case  of  any  other 
nonexempt  property. 

’’Moreover,  no  provision  is  made  for  appraisal  proceedings  and 
order  in  the  case  of  attachment.  The  statute  for  that  remedy  merely  re¬ 
quires  a  sheriff  ‘to  attach  and  safely  keep  all  the  property  of  .  .  . 
defendant  .  .  .  not  exempt  from  execution ‘.  Code  Civ.  Proc.  sec.  540. 
This  is  not  equivalent  to  a  levy  of  an  execution.  It  is  harmless  as  to 
the  debtor,  for  if  the  homestead  can  or  cannot  he  sold  for  a  sum  in  ex¬ 
cess  of  $5,000,  no  possible  injur;/  can  befall  the  claimant.  G$i  the  one 
hand,  he  gets  his  $5,000  or  a  detached  parcel  of  that  valuO*  Sn  the 
other,  he  remains  secure  in  his  undivided  ownership." 


HOUSING  AUTHORITY  ACTS 

(Matthaei  v.  Housing  Authority  of  Baltimore  City.  Maryland 

Ct.  App.  Dec.  21,  1939,  8  L.W.  112.) 

Project  would  be  void  if  it  contemplated  construction  of 

new  housing  for  -persons  other  than  slum  dwellers  for  whom 

new  housing;  is  made  necessary  by  slum  clearance. 

A  particular  project  of  the  Housing  Authority  of  Baltimore  un¬ 
der  the  Maryland  statutes  enacted  in  furtherance  of  the  housing  program 
of  the  Federal  Government  would  be  void  if,  as  contended  in  this  case, 
it  were  not  a  slum-clearance  project  contemplating  the  construction  of 
new  housing  for  so-called  slum  dwellers.  The  housing  program  is  one 
for  slum  clearance  and  the  housing  of  persons  or  families  whose  incomes 
are  so  low  that  they  must  live  in  the  prescribed  conditions.  The  pur¬ 
pose  of  the  program  is  to  relieve  slum  dwelling.  This  appears  from 
both  the  Federal  Act  and  the  state  statutes. 

The  statutes,  if  construed  to  provide  for  housing  for  persons 
other  than  slum  dwellers,  whose  incomes  are  so  low  that  they  cannot 
provide  themselves  with  the  necessary  living  conditions,  would  be  of 
"questionable  constitutionality" . 

The  lower  court  erred  in  sustaining  a  demurrer  of  the  Housing 
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Authority  to  the  complaint  of  a  taxpayer  for  an  injunction  restraining 
the  Authority  from  proceeding  with  the  project  on  the  theory  that  it  is 
not  a  project  such  as  is  contemplated  by  the  statutes.  The  complaint 
states  a  cause  of  action, 

•*  K  *  - 

It  alleges  that  the  project  is  not  one  for  rehousing  slum  dwel¬ 
lers,  hut  on  the  contrary  is  one  for  housing  persons  or  families  in  hot¬ 
ter  conditions;  that  the  housing  is  to  he  constructed  in  the  outskirts 
of  the  city  where  there  is  no  demand  for  additional  housing;  that  the 
rehousing  of  all  persons  to  he  removed  from  slum  dwellings  is  amply  pro¬ 
vided  for  in  other  projects  undertaken  or  planned  hy  the  Authority;  that 
the  Authority  has  not  found  any  overcrowding  in  dwellings  which  would 
demand  relief  hy  the  additional  housing;  and  that  according  to  statement 
of  officials  of  the  Authority  the  housing  contemplated  hy  the  project  is 
intended  for  persons  or  families  with  incomes  up  to  $1,500  a  year, 

"Assuming  that  the  housing  already  projected  is  to  he  availed 
of  as  fully  as  possible,  it  would  follow  from  these  averrancos  that  oc¬ 
cupants  of  the  additional  housing  must  he  found  among  people  living 
elsewhere  and  capable  of  housing  themselves  in  conditions  better  than 
those  to  he  cleaned  out.  The  court  has  come  to  the  conclusion  that 
while  the  averance  might,  perhaps,  he  made  more  explicit,  the  hill  makes 
it  sufficiently  clear  that  what  it  seeks  to  restrain  is  a  departure  from 
the  work  of  eliminating  the  threatening  conditions  which  would  justify 
defensive  action  hy  the  local  government  .  .  . 

"The  statute,  as  the  court  construes  it,  has  the  single  purpose 
of  providing  for  the  removal  of  the  conditions  which  threaten  the  health 
and  safety  of  the  community,  new  housing  being  an  incident  because  re¬ 
moval  of  people  from  those  conditions  requires  rehousing  free  from  those 
conditions  and  to  some  extent  at  least  must  require  rehousing  in  new 
houses, " 


LANDLORD  AND  TENANT  ~  RIGHTS  UNDER  MORTGAGES 

(Kelly  v.  Clement  National  Bank, - Yt, - ,  10  A  2d  201,) 

Fnere,  after  condition  of  mortgage  was  broken,  mortgagee 

notified  tenant  to  nay  rent  to  him  there  was  a  "construc¬ 

tive  eviction"  -which  extinguished  tenant  *s  liability  for 
rent  to  mortgagor,  and  when  tenant  thereafter  raid  rent 

to  mortgagee  he  thereby  "attorned"  to  mortgagee  and  hold 

possession  of  the  'property  under  mortgage. 

In  1934  the  plaintiff  gave  to  defendant  a  mortgage  upon  some 
land.  Upon  default  the  defendant  foreclosed  obtaining  a  decree  in 
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February  1937.  Prior  tc  March  9,  1933-,  the  defendant  had  not  interfered 
with  the  plaintiff’s  possession  of  the  property  or  with  collection  of 
the  rents  from  the  tenant  thereon,  hut  on  that  date  the  defendant  had  a 
certified  copy  of  its  foreclosure  decree  recorded  in  the  city  clerk’s  of¬ 
fice,  and  notified  the  tenant  then  in  possession  to  pay  rent  to  it. 

Pent  for  April  and  May  was  paid  to  defendant.  Rent  for  June,  July,  and 
August  was  paid  to  plaintiff  because  the  decree  of  foreclosure • had  been 
modified  so  as  not  to  expire  until  August  31,  1938.  This  suit  is  for 
recovery  of  the  rents  paid  to  defendant.  The  plaintiff  has  not  redeemed 
the  property. 


The  effect  of  the  modification  of  the  decree  of  foreclosure  was 
o  restore  the  relation  of  the  parties  to  that  of  mortgagor  and  mortgagee. 


"The  condition  of  the  mortgage  was  broken.  After  condition  /is/ 
broken  the  mortgagee  becomes  at  law  the  absolute  owner  of  the  property 
and  is  entitled  to  immediate  possession,  and  may,  without  notice,  enter 
upon  the  property  and  take  possession  thereof,  if  he  con  do  so  peaceably 
and  unresisted.  Crahan  v.  Town  of  Chit tendon  and  Manning,  82  Yt.  410, 
415,  74  A.  86;  Puller  v.  Eddy,  49  Yt.  11;  Lull  v.  Matthews,  19  Vt.  322. 
When  a  lessee  of  the  property  in  such  .case  attorns  to  the  mortgagee  and 
becomes  his  tenant,  as  was  done  in  this  case  when  the  tenant  after  no¬ 
tice  to  do  so  paid  his  rent  to  the  defendant,  there  is  a  constructive 
eviction  which  extinguishes  his  liability  to  the  mortgagor,  and  thereaf¬ 
ter  he  can  only  be  considered  as  holding  possession  of  the  property  for 
the  mortgagee.  Steelman  v.  Gassott,  18  Vt.  346;  Mason  v.  Gray,  36  Vt. 

308;  Trask  v.  Fountain ,  93  Vt.  83;  106  A.  559. 


"Tho  defendant  had  the  same  right  after  the  decree  of  foreclosure, 
as  before,  to  take  possession  of  the  mortgaged  property  and  to  get  the 
plaintiff’s  tenant  to  attorn  to  it,  and  it  was  liable  to  account  to  the 
plaintiff  upon  the  mortgage  debt  for  the  rents  received  before  the  decree 
finally  became  absolute.  Hill  v.  Hill,  59  Vt.  125,  128,  129,  7A, 468. 

But  it  is  not  accountable  at  law  for  such  rents.  Chapman  v.  Smith,  9  Vt. 
153;  Seaver  v.  Durant,  39  Vt.  103;  Hill  v.  Hill,  supra." 


MORTGAGES  -  DEFICIENCY  JUDGMENTS 

(PLB  of  Wichita  v.  Sm:-ct,  et  al.  , - Okl. - ,  95  Pac.  (2d) 

894.) 

A  triad  court  has  no  -power  to  cornu ol  mortgagee  in  foreclo¬ 

sure  to  bid  the  full  amount  of  its  .judgment  or  to  release 
its  deficienc:/'  .judgment  as  a  condition  precedent  to  con¬ 

firmation  of  the  sale  of  the  mortgaged  realty,  where  the 
sale  was  held  in  compliance  with  statutory  requirements-. 
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This  action  tv  as  brought  "by  the  FL3  of  Wichita  against  defendants 
to  foreclose  a  mortgage.  Judgment  =  was  rendered  for  plaintiff  and  the 
sheriff  thereafter  sold  the  property,  leaving  a  deficiency7-.  The  final 
court  refused  to  confirm  the  sale  unless  the  plaintiff  released  the  de¬ 
ficiency  judgment,  notwithstanding  the  fact  that  the  sale  was  regular  and 
in  conformity  with  the  law.  The  plaintiff  appealed  and  the  court,  in  re¬ 
versing  the  decision,  said: 


"The  defendants  in  their  brief  do  not  give  us  any  authorities  to 
support  the  view  taken  by  the  trial  court,  but  choose  to  rely  on  the 
theory  that  there  was  an  emergency  which  justified  the  trial- court  in  re¬ 
fusing  to  confirm  the  sale.  They  call  attention  to  the  fact  that  weather 
conditions  prevented  the  rousing  of  two  crops  and  that  a  general  depres¬ 
sion  in  real  estate  existed,  and  that  such  conditions  justify  a  judicial 
policy  supporting  the  action  of  the  trial  court.  Similar  contentions 
were  considered  in  Local  Building  &  Loan  Association  v.  Marts  et  al.,  174 
Okl.  130,  51  P.  2d  492,  494,  and  it  was  there  said: 


"’However  sympathetic  we  might  be  with  that  numerous  class  of 
persons  who,  in- recent  years,  have  suffered  foreclosures  of  their  prop¬ 
erties  or  homes,  it  is  not  the  function  of  the  court  or  the' trial  courts 
of  the  state  to  attempt  to  establish  such  a  public  policy.  The  right  to 
do  so  is  legislative  not  judicial.  In  re  County/  Commissioners  of  Coun¬ 
ties  Comprising  Seventh  Judicial  District,  22  Okl.  435,  98  P.  557,  558.’ 

t  ’’ 

"We  have  held  in  Local  Building  &  Loan  Association  v.  Compton, 
et  al. , . 177 • Okl.  168,  58  P.  2d  127,  that:  ’Trial  courts  are  without 
authority  or  power  to  compel  a  judgment ’ creditor  in  foreclosure  cases  to 
bid  the  full  amount  of  its  judgment,  or  to  release  its  deficiency  judg¬ 
ment  as  a  condition  precedent  to  confirmation  of  sale  of  real  property, 
where  the  sale  has  been  held  in  compliance  with  statutory  requirements. ’ 

"We  consider  these  cases  controlling  here." 


MORTGAGES  -  EXTENSIONS 

"(Martha  Louise  Pritchard,  et  al  v.  HOLC,  Chancery  Court  of 
Shelby  County,  Tennessee.  Decided  January  1940.) 

Mead  Act  which  extends  time  of  -payment  of  loans  to  HOLC  from 
15  to  25  years,  held  permissive  only  and  not  to  require  HOLC 
to  extend  or  revise  its  loans  contrary  to  discretion  of  its 

officials. 

Mrs.  Pritchard,  a  mortgagor  to  HOLC,  filed  suit  to  enjoin  HOLC 
from  foreclosing  its  mortgage  upon  the  allegation  that  HOLC  had  breached 
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an  alleged  agreement  to  defer  foreclosure  upon  the  payment  of  certain  suns 
which  complainant  had  made.  A  preliminary  injunction  restraining  the 
foreclosure  was  issued  but  was  later  dissolved.  The  foreclosure  was  pro¬ 
ceeded  with  but  before  a  sale  could  be  held  complainant  filed  an  amended 
bill  seeking  to  enjoin  the  sale.  The  court  refused  to  issue  a  preliminary 
injunction  and  a  foreclosure  sale  was  held  at  which  HOLC  bid  in  the  prop¬ 
erty.  Thereafter  complainant,  an  endorser  on  her  note  to  HOLC,  and  two 
of  her  relatives  who  were  willing  to  endorse  her  note,  filed  an  amended 
and  supplemental  bill  and  intervening  petition  seeking  to  prevent  confirma¬ 
tion  of  the  foreclosure  sale  and  to  require  an  extension  and  revision  of 
complainant 1 s  loan  under  the  Mead  Act. 

On  final  hearing  the  court  held  that  HOLC  had  breached  no  agree¬ 
ment  with  Mrs.  Pritchard  to  defer  foreclosure  and  had  done  nothing  to  en¬ 
title  her  to  an  injunction  against  the  foreclosure  of  its  mortgage.  With 
reference  to  the  contention  as  to  the  Mead  Act,  the  court  said: 


"It  further 
sixth  Congress  known 
tory  and  as  requirin' 


appears  to  the  court  that  the  Act  of  the  Seven ty- 
as  the  Mead  Act,  relied  on  by  complainant  as  manda- 
*  the  defendant,  Hone  Owners’  Loan  Corporation,  to 


grant  an  extension 


and 


revision  of  complainant  ’  s  indebtedness  to  said 


defendant,  is  net  mandatory  but  that  said  Act  by 
only  and  vests  in  the  officials  of  the  Homo  Owner 
discretion  and  power  to  'determine  what,  if  any, 
or  revised  and  that  complainant  is  entitled  to  no 


its  terns  is  permissive 
s’  Loan  Corporation  the 
loans  should  be  extended 
relief  under  the  terns 


of  said  diet.’’ 


The  court  then  confirmed  the  foreclosure'  sale  to  HOLC,  dismissed 
the  bills  and  intervening  petition,  awarded  possession  to  HOLC-  and  held 
it  entitled  to  a  judgment  for  damages  and  rent  during  the  tine  it  was  out 
of  possession  as  a  result  of  the  litigation. 


MORTGAGES  -  POLL CLP SURF 

(Wright  v.  Nothnagel ,  et  al. - Ore. - ,  96  Pac.  (2d)  228.) 

The  holder  of  a  -purchase  money  mortgage  who  elected  to  fore¬ 

close  the  mortgage  was  barred  from  obtaining  a  deficiency 
judgment  against  any  of  the  makers  of  the  note  or  mortgage, 

and  could  look  only  to  the  sale  of  the  mortgaged  land  for 

payment  ci‘  the  debt,  since,  by  electing  to  pursue  the  reme¬ 

dy  of  foreclosure ,  the  makers  of  note  and  mortgage  were  re¬ 
leased  from,  personal  liability. 


The  question  presented  in  this  case, 
tails  of  the  facts  submitted,  "is  whether  the 


without  going  into  the  de- 
lower  court  had  any  authority 
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to  enter  a  personal  judgment  against  the  makers  of  a  promissory  note 
given  to  secure  the  balance  of  the  purchase  price  of  land,  in  foreclos¬ 
ing  a  mortgage  given  as  security  therefor,  where  the  court  found  and  it 
was  admitted  in  the  suit  that  the  note  and  mortgage  were  a  purchase  price 
note  and  mortgage,  in  the  face  of  section  6-505,  Oregon  Code  1930,  which 
provides: 

11  ’When  judgment  or  decree  is  given  for  the  foreclosure  of  any 
mortgage,  hereafter  executed,  to  secure  payment  of  the  balance  of  tho 
purchase  price  of  real  property,  such  judgment  or  decree  shall  provido 
for  the  sale  of  the  real  property,  covered  by  such  mortgage,  for  the 
satisfaction  of  the  judgment  or  decree  given  therein,  and  the  mortgagee 
shall  not  be  entitled  to  a  deficiency  judgment  on  account  of  such  mort¬ 
gage  or  note  or  obligation  secured  by  the  same.”1 

The  Supreme  Court  hold  that  the  lower  court  had  no  such  authori¬ 
ty  and  said:  "Before  commencing  her  suit  to  foreclose  her  purchase  price 
mortgage,  the  plaintiff  had  a  choice  of  two  remedies.  She  had  the  right 
to.  elect  whether  to  foreclose  the  mortgage  and  secure  payment  of  tho  debt 
by  a  sale  of  the  mortgaged  land,  or  to  bring  an  action  against  the  par¬ 
ties  personally  liable  for  the  debt.  It  being  a  purchase  price  mortgage, 
she  could  not  do  both.  Having  elected  to  foreclose  the  mortgage,  she  was 
inhibited  by  the  statute  from  ever  obtaining  a  deficiency  judgment  against 
any  of  the  makers  of  the  note  or  mortgage  and  could  look  only  to  tho  sale 
of  the  mortgaged  land  for  the  payment  of  the  debt.  In  electing  to  pursue 
the  remedy  of  foreclosure,  she  thereby  released  the  makers  of  the  note 
and  mortgage  from  any  personal  liability  on  account  of  the  note  or  mort¬ 
gage.  See  Marshall  v.  Middleton,  100  Or.  247,  191  P.  886,  196  P.  830, 

19  A.L.P.  1421;  Wright  v.  Wimberly,  94  Or.  1,  184  P.  740;  and  Lutz  v. 
Blackwell,  128  Or.  39,  273  P.  705. 

"The  fact  that  the  land  described  in  her  mortgage  was  subject 
to  the  prior  liens  of  other  mortgages  does  not  relieve  her  from  the  re¬ 
sults  flowing  from  her  election  to  foreclose  rather  than  to  bring  an  ac¬ 
tion  at  law  against  the  makers  of  the  note.  The  result  of  the  election 
is  the  sane  as  if  there  had  been  no  prior  liens  and,  having  made  such 
election  and  having  thereby  released  the  makers  of  the  note  from  any 
personal  liability  thereon,  the  defendants  are  relieved  from  any  further 
obligation  upon  the  note  and  mortgage  .  ,  . 

"That  the  plaintiff  is  not  entitled  to  equitable  relief  in  this 
suit  is  also  obvious  for  this  reason:  If,  as  she  contends,  the  decree 
of  foreclosure  in  her  suit  had  the  force  and  effect  of  a  personal  judg¬ 
ment  against  the  makers  of  the  note,  she  could  have  no  need  for  equitable 
relief  since  all  she  would  have  to  do  would  be  to  have  execution  issued 
and  a  sale  made  of  the  property,  or  she  could  enforce  the  execution 
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against  any  property  "belonging  to  the.  defendants  in  the  suit,  including 
any  of  the  no rt gaged  property  now  owned  ."by  any  of  said  defendants.  Having 
thus  a  couplet e  and  adequate  remedy  at  law,  there  would  he  no  need  for 


the  interposition  of  a  court  of  equity.  This,  however,  she  cannot  do  be^ 
cause  of  the  force  of  the  statute,  which  .prohibits  her  from  so  doing." 


T.  AX  ATI  PIT  -  EXEMPTION  ON  HOUSING  PROJECTS 

(Laret  Investment  Company  v.  Dickmann,  et  al.  Decided  Decern- 
her  5,  1939.  Supreme  Court  of  Missouri.) 

A  housing  authority  is  a- nunicroal  coruoration  within  defi¬ 
nition  of  tomcat  ion  statute  and  is  exempt  from  being  taxed. 

This  was  a  suit  to  enjoin  the  execution  of  a  cooperative  agree¬ 
ment  between  the  City  of  St.  Louis  and  the  Housing  Authority  of  the  City 
of  St.  Louis-,  on  the  ground  that  said  agreement  attempted,  in  violation 
of  the  Constitution  of  Missouri,  to  exempt  the  property  of  the  housing 
authority  from  taxation.  A  demurrer  to  the  petition  was  sustained  from 
which  an  appeal  was  noted. 


The  sole  question  raised  was  whether  the  property  of  the  hous¬ 
ing  authority  was  exempt  from  taxation.  The  Missouri  Constitution  pro¬ 
vides:  "The  property,  real  and  personal,  of  the  state,  counties,  and 

other  municipal  corporations  .  .  .  shall  be  exempt  from  taxation.  All 
laws  exempting  properties  from  taxation,  other  than  the  property  above 
enumerated,  shall  be  void." 

After  reviewing  the  provisions  of  the  housing  act  of  the  state 
the  court  stated:  "The  Act  does  not  expressly  provide  that  the  property 
of  the  Authority  shall  be  exempt  from  taxation,  but  does  expressly  de¬ 
clare  that  the  Authority  is  a  municipal  corporation  incorporated  for  es¬ 
sential  public  purposes.  Section  9743,  Revised  Statutes  Missouri  1929; 

.  .  .  exempts  from  taxation  ’lands  and  other  property  belonging  to  any 
city,  county  or  other  municipal  corporation  in  the  state’.  However,  the 
absence  of  any  express  exemption  in  the  Act  is  of  no  consequence,  be¬ 
cause  the  constitutional  provision  above  quoted  is  self  enforcing  and 
controlling.  If  the  Housing  Authority  created  under  the  Act  is  a  valu¬ 
able  municipal  corporation,  performing  an  essential  public  function, 
then  the  property  of  the  Authority  is  exempt  from  taxation  without  any 
statutory  declaration  to  that  effect,  and  its  property  would  be  exempt 
even  if  the  Act  had  declared  it  taxable." 


After  pointing  out  that  the  term  "municipal  corporation"  is 
sometimes  used  in  a  strict  sense  and  sometimes  in  a  broad  sense,  the 
court  decided  to  adojjt  the  broader  definition  which  requires  that  a 
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municipal  corporation  is  one  formed  for  the  purpose  of  performing  some 
governmental  function  and  that  since  the  legislature  had  declared  a 
housing  authority  a  municipal  corporation,  such ; finding  was  entitled,  to 
great  weight. 

After  citing  housing  authority  opinions  from  other  jurisdictions 
holding  that  the  property  of  housing  authorities  is  exempt  from  taxation 
because  performing  an  essential  public  function,  the  court  approved  such 
rulings  and  held  the  property  of  housing  authorities  in  the  State  of  Mis¬ 
souri  exempt  from  ad  valorem  or  prepert?/  taxes. 


TAXATION  -  REDEMPTION 

(HOLC  v.  Wilford  Stevens,  et  al.  Supreme  Court  of  Utah. 

Janua ry  1940.) 

In  -publication  of  May  tax  sales  under  'Section  30-10-68 , 

Revised  Statutes  of  Utah  there  must  be  an  elapsed  time 
of  28  dar/s  between  the  firs t  -publication  and  the  day  of 
sale.  Person  receiving  tax  deed  from  county  following 
void  Mpy  sale  takes  title  subject  to  prior  mortgage. 

"In  a  foreclosure  suit  by  HOLC  in  Utah  the  borrowers  made  no  de¬ 
fense  but  one  Peterson  and  his  wife  claimed  title  to  one  parcel  of  the 
realty1  under  foreclosure  free  and  clear  of  the  HOLC  mortgage.  They  held 
a  quitclaim  deed  from  the  borrowers  and  had  also  purchased  the  p.nrcel 
from  Sevier  County,  Utah,  and  had  received  a, tax  deed  therefor.  The 
facts  were  ns  follows: 


The  county  received  a  tax  deed  for  the  parcel  which  had  been 
sold  for  delinquent  taxes;  thereafter  the  Board  of  County  Commissioners 
advertised  the  property  and  a  "May”  sale  was  held,  and  still  later 
Peterson  aid  wife  received  a  deed  from  Sevier  County.  Peterson  aid  wife, 
prior  to  the  "May"  sale,  had  also  received  a  quitclaim  deed  from  the 
mortgagors  to  HOLC. 


HOLC  attacked  the  validity  of  the  "May"  sale  because  it  had  not 
been  advertised  in  accordance  with  Section  80-10-68,  Revised  Statutes  of 
Utah,  1933,  as  amended,  which  required  "May"  sales  to  be  held,  "after 
publication,  once  a  week  for  four  consecutive  weeks  preceding  the  date 
of  sale".  On  this  question  the  court  said: 


to 


"We  construe  Section  80-10-68,  supra,  in  view  cf  the  context, 
prescribe  that  notice  of  the  May  sale  shall  be  given  by  publication 


— — —  —  — CJ>  '  ~  e/  Sr  *  w  ** 

of  such  notice  once  a  week  for  four  consecutive  weeks  and  that  the  four 
weeks  notice  -  that  is,  twenty-eight  days  -  should  be  given,  measured 
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from  the  date  of  first  publication.  •  The  findings  in  this  case  that  the 
first  publication  of  notice  of  the  May  sale  was  made  on  April  30  and 
that  the  sale  was  held  on  May  22,  after  four  weekly  publications,  reveals 
that  only  twenty-two  days  elapsed  between  the  date  of  first  publication 
and  the  date  of  sale.  Under  the  construction  of  the  statute  indicated 
this  was  insufficient  notice." 


Having  hold  the  May  sale  void,  the  court  held  that  Petersons1 
receipt  of  the  deed  from  the  county  put  them  in  tho  same  position  in 
which  they  would  have  been  had  they  received  the  deed  immediately  before 
the  void  May  salo,  i.e.,  a  "redemption"  under  that  part  of  Section  80-10' 
68,  Revised  Statutes  of  Utah  which  provides  that  "the  Board  of  County 
Commissioners  shall  at  any  time  after  the  period  of  redemption  has  ex¬ 
pired  and  before  the  (May)  sale  as  herein  provided,  permit  a  redemption 
from  any  sale  where  the  property  has  been  sold  to  the  county".  Having 
"redeemed"  the  property  and  also  having  received  a  quitclaim  deed  from 
the  mortgagors  to  HOLC,  Poterson  and  wife  were  held  to  have  taken  no 
new  title  but  to  have  taken  the  old  title  subject  to  the  mortgage  of 
HOLC  . 


UNITED  STATES  -  LIMITATION  OP  ACTIONS  AGAINST 

(United  States  v.  Thomas,  ot  al.  Circuit  Court  of  Appeals, 

Fifth  Circuit,  107  F.  2d.  765.) 

The  FCA  is  not  a  commercial  adventure,  but  is  merely  in-  . 
tended  to  lend  aid  and  assistance  to  farmers  who  have  no 
credit  and  no  money  with  which  to  'purchase  feed  for  their 

livestock  and  seeds  for  their  crons.  The  United  States, 
when  asserting  sovereign  or  governmental  rights,  is  not 
subject,  to  either  state  statutes  of  limitations  or  to 

laches. 


The  United  States  filed  suit  in  eight  cases  against  Thomas 
Brothers,  a  partnership,  and  others'.  In  six  of  the  cases  it  sought  to 
recover  against  farmers  who  had  borrowed  money  from  the  FCA,  /She 
loans  hero  involved  wore  those  of  the  Emergency  Crop  and  Feed  Loan  Sec¬ 
tion  of  the  FCA^_/  and  in  each  of  the  eight  cases  it  sought  to  hold 
Thomas  Brothers  liable  in  tort  and  conversion  for  disposing  of  cotton 
which  they  had  purchased  from  these  six  farmers  and  two  others,  and 
upon  which  the  FCA  held  a  chattel  mortgage  lien. 


The  eight  cases  were  consolidated  and  tried  together.  The  de¬ 
fendant  farmers  failed  to  appear  and  judgment  was  entered  against  each 
of  them.  Thomas  Brothers  answered  the  complaints  and  set  up  these  two 
defenses : 
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"1.  That  the  United  States  through  the  conduct  and  acts  of  its 
agents  and  employees,  had  waived  the  cho.ttel  mortgage  lien  on  the  cotton, 

"2.  That  the  suits  were  filed  more  than  two  years  after  the  al¬ 
leged  conversion  and  were,  therefore,  "barred  by  the  Texas  Statute  of 
Limitations. " 

The  court  sustained  the  defenses  and  entered  judgment  for  de¬ 
fendants  and  the  government  then  appealed  from  this  judgment. 

In  reversing  the  judgment  the  Circuit  Court  of  Appeals  said: 

"The  legislation  which  gives  life  to  the  ECA  takes  the  precaution  to 
avoid  competition  with  private  lending  agencies.  Its  purpose  is  to  cre¬ 
ate  an  agency  to  make  loans  to  distressed  farmers.  It  is  expressly  pro¬ 
vided,  among  other  things,  that  loans  shall  not  be  made  to  applicants 
who  can  obtain  credit  elsewhere.  When  these  farmers  sought  loans  they 
were  required  to  furnish  proof  that  they  could  not  procure  loans  from 
any  other  money  lending  agency.  The  government  was  net  seeking  by  this 
legislation  to  enter  business  and  rako  money.  It  was  simply  trying  to 
lend  aid  and  assistance  to  farmers  who  had  no  credit  and  no  money  with 
which  to  purchase  feed  for  their  livestock  and  seeds  for  their  crops. 

We  think  it  clear  that  Earn  Credit  Administration  was  in  no  sense  a 
commercial  advanture.  North  Dakcta-Montana  Wheat  Growers’  Ass’n  v. 

United  States,  8  Cir.  66  E.  2d  573,  92  A.L.P.  1484;  White  v.  United  State 
et  al. ,  270  U. S.  175,  46  S.Ct.  274,  70  L.Ed.  530;  Wilber  Nat.  Bank  v. 
United  States,  2  Cir,,  69  E.  2d  526. 

"When  loans  were  made,  the  government  to  Ac  the  borrower’s  note 
and  a  chattel  mortgage  which  provided  that  the  producer  could  net  dis¬ 
pose  of  his  cotton  without  the  written  consent  of  the  Governor  of  the 
Earn  Credit  Administration.  The  mortgages  here  were  recorded.  Moreover, 
it  is  without  dispute  that  the  government  had  furnished  a  list  -of  all 
borrowers  to  the  defendants’  cotton  buyer.  Agents  or  employees  of  the 
government  had  no  authority  to  waive  the  chattel  mortgage  liens.  Waiver 
was  not  a  good  defense  to  this  suit.  Wilber  Nat.  Bank  v.  United  States, 

2  Cir.,  69  E.  2d.  526;  United  States  v.  Standard  Oil  Co.  et  al. ,  D.  C., 

20  F.  Supp.  427. 

"There  is  no  merit  in  the  contention  that  the  Government  claims 
were  barred  by  the  Texas  Statute  of  Limitations.  Congress  has  mani¬ 
fested  no  intention  to  be  bound  by  such  statutes  and  it  is  "settled  be¬ 
yond  controversy  that  the  United  States  when  asserting  ’sovereign'  or 
governmental  rights  is  not  subject  to  either  state  statutes  of  limita¬ 
tions  or  to  laches."  Chesapeake  &  D.  Canal  Co.  v.  United  States,  250 
U,  S.  123,  39  S.Ct.  407,  408,  63  L.Ed  889;  United  States  v.  Nashville, 

C.  &  St.L.R.Co.,  118  U.S.  120,  6  S.Ct.  1006;  30  L.cd.81;  Phillips  et  al 
v.  Commissioner,  283  U.S.  589,  51  S.Ct.  608,  75  L.ed.  1289." 
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ZONING 

(Philadelph  ia  Fairfax  Corporation  v.  McLaughlin,  et  al. - 

Pa. - ,  9  Atl,  (2d)  533.) 

Whore  chancellor  found  that  neighborhood  was  exclusively  resi¬ 
dential  out  court  in  banc  handed  dorm  an  amended  finding  that 
neighborhood  was  a  nixed  commercial  and  residential  district, 

and  thereupon  dismissed  appeal  from  grant  of  certificate  of  ex¬ 
ception  authorizing  issuance  of  a  use  registration  permit,  the 
Suer one  Court  was  required  to  examine  t ho  entire  record;  and 
after  examining  the  record  it  cane  to  the  conclusion  that  the 
question  as  to  whether  a  particular  locality  is  commercial  or 

residential  in  character  is  a  natter  that  lies  within  the  dis¬ 

cretion  of  the  court  below. 


"The  Zoning  Board  of  Adjustment  of  Philadelphia  granted  a  cer¬ 
tificate  of  exception  authorizing  the  issuance  of  a  use  registration 
permit  to  the  intervening  defendants,  Leewright  and  Black,  for  the  ope¬ 
ration  of  an  open  air  parking  lot  on  the  property  of  the  Divinity  School 
of  the  Protestant  Episcopal  Church  at  the  southeast  corner  of  Forty- 
third  and  Locust  Streets.  At  the  public  hearing,  appellant,  the  owner 
of  a  large  apartment  house  on  the  northeast  corner,  objected  to  the 
granting  of  the  permit  and  appealed  from  the  determination  of  the  Zoning 
Board  to  the  Court  of  Common  Pleas." 


The  chancellor  found  that  the  neighborhood  was  "exclusively 
residential"  in  character,  but  concluded  that  the  proposed  use  would 
not  amount  to  a  nuisance  per  se  or  in  fact  end,  therefore,  it  was  per¬ 
missible  to  operate  a  parking  lot  in  the  locality.  Exceptions  were 
taken  to  these  conclusions  and  the  court  in  banc,  with  concurrence  of 
the  chancellor,  handed  down  an  amended  finding  that  the  neighborhood 
was  a  "nixed  commercial  and  residential  district",  and  dismissed  the  ap¬ 
peal. 


The  Supremo  Court  after  careful  examination  of  the  record,  found 
"that  the  action  of  the  court  in  banc  was  fully  justified  in  amending 
the  finding  of  the  chancellor  that  the  neighborhood  was  a  ’nixed  commer¬ 
cial  and  residential  district’."  The  court  went  on  to  say  further  that: 

"As  we  said  in  Calvary  Presbyterian  Church  v.  Jones,  322  Pa. 

77,  80,  185  A.  267,  268:  ’The  question  as  to  whether  a  particular  lo¬ 
cality  is  commercial  or  residential  in  character,  and  whether  a  pro¬ 
posed  use  of  land  within  it  would  constitute  an  unreasonable  infringe¬ 
ment  upon  property  rights  of  the  inhabitants,  is  a  matter  which  lies 
within  the  sound  discretion  of  the  court  below,  and  its  findings,  when 
supported  by  evidence,  will  not  be  interfered  with  on  appeal  in  the  ab- 
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scnce  of  manifest  abuse  of  discretion*  Duty  v.  Vacuum  Oil 
15,  21,  175  Ae  522;  Nesbit  ve  Hiescnnan,  293  Pa.  475,  437, 
Ladner  v.  Siegel,  293  Pa.  306,  307,  311,  142' A.  272. 1  See 
Old  York  Load  Country  Club,  31S  Pa.  346,  178  A.  3." 


Co . ,  317  Pa. 
148  A.  695; 
also  White  v. 


ZONING 

(Texas  Sup,  Ct.;  West  University  Place  v. 
1940.  8  L.u.  147.) 

Ordinance  -placing  in  residential  di strict 
•practically  worthless  except  for  business 
const! tut io nal  as  to  orener. 


Ellis,  Jan.  3, 

•property  which  is 
•purposes  is  un- 


A  zoning  ordinance  of  a  Texas  city  wlaci: 
dwelling  district"  a  lot  which  is  valuable  only  a 
which  has  but  little,  if  any,  value  as  resident ia 
stitutional  as  to  the  owner  of  the  lot  in  that  it 
property  without  due  process  of  law- 


nr;  in  a  "single-family 
s  business  property  and 
1  property,  is  uncon- 
deprives  him  of  his 


A  residence  on  the  lot  would  be  located  within  a  few  feet  of  a 
drug  store  and  liquor  store,  and  practically  upon  the  brink  of  a  deep 
drainage  ditch  carrying  a  considerable  flow  of  water.  The  lot  faces 
upon  the  principal  street.  Another  street  opens  into  such  street  direct¬ 
ly  across  from  lot.  A  residence  located  on  the  lot  would  be  subjected 
to  all  the  discomforts  and  inconveniences  of  a  constant  stream  of  traf¬ 
fic.  A  business  is  conducted  on  an  adjoining  lot. 


Enforcement  of  the  ordinance  would  make  the  property  practical¬ 
ly  worthless  and  would,  therefore,  constitute  confiscation  of  the 
property  in  violation  of  the  duo  process  clause. 


Although  the  lot  is  on  the 


b  oundary 


between  a  business  district 


and  a  residential  district,  the  ordinance  cannot  be  sustained  on  the 
theory  that-  its  incorporation  in  the  residential  district  was  in  fur¬ 
therance  of  a  general  plan  designed  for  protection  of  the  city  as  a 
whole.  An  ordinance  will  not  bo  sustained  on  such  theory  if  the  at¬ 


tempted  protection  of  the  public  involves  an  oppressive  loss  to 
property  owner. 


the 


Furthermore,  the  placing  of  the  particular  let  in  the  residen¬ 
tial  district  is  not  an  essential  part  of  the  general  scheme,  "and  the 
protection  accorded  to  the  general  public  by  its  inclusion  therein  is 
negligible  compared  to  the  manifest  depreciation  in  the  value  of  said 
let  by  excluding  it  from  the  business  district." 
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ZONING  . . -  • 

(Application  of  King sway  Plumbing  Supply  Co.,  Inc.,  Supreme 
Court,  Appellate  Division,  Second  Department,  15  N.Y.S.  2d 
833.) 

Those  opposing  the  erection  of  a  building  on  the  ground  that 
the  proposed  use  would  be  disturbing;  were  required,  to  show 
that  noise  would  be  so  injurious,  noxious,  or  harmful  to  the 
•people  in  the  community  that  its  continuance  would  undermine 
their  health,  and  that  such  harmful  noise  would  result  from 
proposed  use  of  the  building  which  owner  sought  to  erect. 

This  was  a  proceeding  brought  to  review  tho  determination  of  the 
Board  of  Appeals  of  tho  Village  of  Floral  Park  and  of  the  Village  Build¬ 
ing  Inspector  and  the  Village  Clerk  denying  the  application  of  the  pe¬ 
titioner  for  a  permit  to  erect  an  additional  building  upon  its  premises. 
Tho  permit  was  denied  on  the  ground  that  the  proposed  use  of  the  building 
sought  to  be  erected  would  violate  certain  subdivisions  of  section  16  of 
the  local  zoning  ordinance. 

The  court  held  that  the  proposed  use  did  not  violate  any  of  the 
provisions  of  the  zoning  ordinance.  It.  said:  "T7ith  respect  to  the  al¬ 
leged  violation  of  subdivision  3  (o),  the  only  proof  in  the  record  is  that 
the  noise  created  by  the  use  of  the  existing  building  is  disturbing  to 
the  objectors.  Successfully  to  invoke  this  subdivision  it  was  incumbent 
upon  the  objectors  or  respondents  to  show  (a)  that  the  noise  would  bo  so 
injurious,  noxious  or  harmful  to  the  people  in  the  community  that  its 
continuance  would  undermine  their  health;  and  (b)  that  such  harmful  noise 
would  result  from  the  proposed  use  of  the  building  sought  to  be  erected. 
There  was  no  such  proof." 
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ADMI HI STRAT I VE  ORDERS,  REGULATIONS  and  OPINIONS 


CIVIL  SERVICE  COMMISSION  published  a  notice  of  the  condition  of  the 
apportionment  as  of  the  close  of  business  on  Friday,  December  29,  1939. 
See  5  Fed.  Reg.  65. 

FARM  CREDIT  ADMINISTRATION:  The  President  of  the  FLB  of  Wichita  by 
regulations  filed  January  25,  amended  the  schedule  of  loan  application 
and  reamortization  fees  charged  by  that  bank.  See  5  Fed.  Reg.  299. 


F ARM  SECURITY  ADMINISTRATION:  The  Secretary  of  Agriculture,  by  a 
memorandum  filed  January  29,  amended  the  Rules  and  Regulations  with  re¬ 
gard  to  the  purposes  for  which  loans  may  be  made.  See  5  Fed.  Reg.  337. 


FEDERAL  HOME  LOAN  BANK  BOARD:  The  FELHB,  by  resolutions  filed  De¬ 
cember  29:  (l)  authorized  the  General  Manager  with  the  advice  of  the 
General  Counsel  to  make  extensions,  reamortizations,  etc.;  (2)  autho¬ 
rized  the  setting  up  of  a  Tax  and  Insurance  Account  for  any  home  owner; 
(3)  prescribed  the  organization,  functions  and  duties  of  the  Appraisal 
Section  of  the  Appraisal  and  Reconditioning  Division;  (4)  authorized 
the  Legal  Division  to  control  and  supervise  the  execution  and  contents 
of  extension  agreements;  and  (5)  amended  the  Code  of  Federal  Regulations 
with  regard  to  the  application  of  remittances  received  from  a  home  owner 
and  of  funds  received  from  partial  releases,  insurance  losses,  etc.  See 
5  Fed.  Reg.  2-7. 


The  FHL3S,  by  orders  filed  January  18,  amended  the  Code  of 
Federal  Regulations  (l)  with  regard  to  foreclosure  policy  where  the 
junior  lien  is  being  foreclosed  upon  or  its  foreclosure  is  imminent; 
and  (2)  authorized  the  General  Manager  to  fix  the  fees  to  be  paid  bro¬ 
kers  for  the  sale,  rental  and  management  of  properties  under  the  juris¬ 
diction  of  the  Property  Management  Division.  See  5  Fed.  Reg.  240. 

/The  General  Manager  and  General  Counsel  of  the  HOLC  promulgated 
a  procedure,  filed  January  18,  for  the  fixing  of  fees_in  accordance 
with  the  above  authorization.  See  5  Fed.  Reg.  240- 1../ 

The  FHIiBE ,  by  orders  filed  January  18  (l)  authorized  the 
General  Manager  with  the  advice  of  the  General  Counsel  to  authorize 
and  direct  the  division  of  mortgaged  property  and  the  indebtedness  it 
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socuros;  (2)  placed  property  called  for  foreclosure  within  the  jurisdic¬ 
tion  of  the  Proportv  Management  Division; '  and  (3)  authorized  the  General 
Manager  to  direct  payments  of  water  rents,  sewerage  disposal  charges, 
etc.,  whore  roquirod  to  assure  thc-ir  continuance  and  to  compromise  such 
present  or  futuro  charges  which  are  not  in  the  process  of  litigation* 

Soo  5  Fed.  Reg*  231. 


Federal  Savings  &  Loan  Association:  The  FHLBB,  by  resolution 
filed  January  12,  amended  the  Code  of  Federal  Regulations  with  regard  to 
examinations  of  nowrly- organised  FSLAs .  See  5  Fed 


Reg 


196, 


Hoind~Dimors ’ "Loan  Corporation:  The  General  Manager  and  Gene¬ 
ral  Counsel  by  regulations  filed  December  29,  promulgated  procedures  (l) 
for  the  granting  of  extensions;  (2)  for  the  granting  of  amortizations; 

(3)  for  the  fixing  of  interest  rates  and  insurance  requirements  in  con¬ 
nection  with  (l)  and  (2)  abovo;  (4)  for  the  handling  of  the  Tax  and  In¬ 
surance  Account  of  any  homo  owner;  (5)  for  reamortizations  and  extensions 
in  cases  whore  miscellaneous  credits  have  materially  reduced  the  unna- 
turod  principal.  Soo  5  Fed.  Rog.  2-7. 


The  General  Manager  and  General  Counsel,  by  regulations  filed 
January  18,  (l)  proscribed  that  a  now  note  or  bond  or  new  mortgage  be 
taken  in  cases  whore  full  roloasc  of  the  socurity  is  involved  or  in  cases 
where  Regional  Manager  and  Regional  Counsel  doom  it  advisable  to  take  a 
now  mortgage;  (2)  proscribed  the  conditions  for  the  carrying  of  Workmen’  s 
Compensation  Insurance  by  a  contractor;  (o)  amended  the  Code  of  Federal 
Regulations  with  regard  to  insurance  regulations  on  mortgaged  property, 

(4)  and  on  property  called  for  foreclosure;  (5)  authorized  Regional  Mana¬ 
gers  with  the  advice  of  the  Regional  Counsel  the  compromise  charges  for 
property  sorvicos  in  cases  where  the  claims  are  not  in  litigation;  (6) 
authorized  Regional  Managers  and  certain  other  officers  to  make  collec¬ 
tions  from  present  or  former  tenants  and  to  accept  deposits  from  pros¬ 
pective  tenants  and  purchasers;  (7)  authorized  the  Regional  Manager 
and  certain  other  officers  to  execute  contracts  for  water,  gas.  elec¬ 
tricity,  etc.,  in  behalf  of  the  Corporation  where  such  sorvicos  are 
necessary  and  desirable  in  the  management  of  property  under  the  juris¬ 
diction  of  tho  Proportv  Management  Division  and  where  it  is  the  estab¬ 
lished  local  custom  that  such  sorvicos  bo  furnished  at  tho  oxponso  of 
tho  landlord;  (3)  promulgated  a  procedure  for  tho  handling  of  withdrawn 
foreclosures;..  (9)  amended  the  Code  of  Federal  Regulations'  with  regard 
to  insurance  losses  of  $100  or  loss;  (10)  prescribed  regulations  for  tho 
recording  of  instruments  by  the  foe  attorney;  (11)  proscribed  tho  terms 
for  consenting  to  state  moratoria;  (12)  issuod  regulations  for  tho  ac¬ 
ceptance  of  bonds  as  repayments;  (lo)  authorized  the  Rogional  Manager 
and  othor  designated  officors  to  offoct  month- to-month  rental  agreoaonts, , 
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and,  in  connection  with  the  property  owned  "by  the  Corporation,  a  year’s 
lease  providing  it  vests  in  the  Corporation  the  privilege  to  cancel  on  one 
month’s  notice;  (14)  issued  instructions  for  the  transmittal  of  discharged 
notes  or  mortgages  to  the  "borrower’s  settlement  agent;  and  (15)  prescribed 
the  conditions  for  the  execution  of  options  to  purchase  Corporation  proper¬ 
ty.  See  5  Fed.  Reg,,  228-234. 


RURAL  EhE  CTRIFI  CaT  I  OH  ALMIITI  S’TR  rill  Oil :  The  Administrator,  by  notice 
filed  January  5,  allocated  funds  for  certain  projects  in  Florida,  Indiana, 
Louisiana,  Maryland  and  Mississippi.  See  5  Fed.  Reg.  69. 

The  Administrator,  by  orders  filed  January  12,  allocated  funds 
for  certain  projects  in  Nebraska,  New  York,  Virginia,  Arkansas  and  Georgia, 
See  5  Fed.  Reg.  189. 


The  Administrator,  by  order  filed  January  6,  allocated  funds  for 
a  designated  project  in  South  Carolina.  See  5  Fed.  Reg.  128, 


The  Administrator,  by 
for  certain  designated  projects 
5  Fed.  Reg.  234. 


order  filed  January  18,  allocated  funds 
in  Florida.,  Iowa  and  South  Carolina.  See 


The  Administrator,  by  order  filed  January  22,  allocated  funds  to 
certain  designated  projects  in  .Alabama,  Colorado,  Indiana,  Mississippi, 
Missouri,  Pennsylvania  and  Utah.  See  5  Fed.  Reg.  288. 


The  Administrator,  by  order  filed  January 
certain  designated  projects  in  California,  Indiana, 
Oregon  and  South  Carolina.  See  5  Fed.  Reg.  298. 


22,  allocated  funds  to 
Minnesota,  New  Mexico, 


UNITED  STATES  HOUSING  AUTHORITY:  The 


filed.  January  3. 


Adm  in  i  s  t  rat  0  r , 

■i  T-?  4-- 


by  regulations 


nn  the 


project  on 


most 


discussed  methods  cf  obtaining  utility  services  for  a 

ctors  involved 


the 


fr 


favorable  basis  and  discussed 
making  an  analysis  of  utility  needs.  Sec  5  Fed.  Reg.  47-9. 


in 


TAXATION  -  INCOME 

(I.T.  3341,  Jan.  1,  1940.  '8  U.S.  Law  Week  67.) 


Emplo  ye  os  of  _FLB_s.  are  exempt  from  tax. 


Employees  of  Federal  land  banks  are 


strumentalities  of  the  United  States 
and  208  of  the  Public  Salary  Tax  Act 


within 
of  1939 


employees  of  agencies  or  in- 
the  meaning  of  Sections  207 
(Public  Ho.  32,  76th  Congress, 
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First  Session),  and  therefore  salaries  received  hy  them  prior  to  Jan.  1, 
1939,  are  exempt  from  tax  imposed  by  a  state,  territory,  possession  or 
local  taxing  authority. 

The  FLBs  are  corporate  agencies  or  instrumentalities  of  the 
United  States,  and  salaries  of  employees  are  exempt  from  tax  under  Sec¬ 
tion  207(h)  of  the  Public  Salary  Tax  Act  of  1939,  since  the  power  to 
appoint  or  select  a  majority  of  the  hoard  of  directors  is  exercisable 
on  behalf  of  the  United  States. 

"Under  the  provisions  of  Section  5(a)  of  the  Farm  Credit  Act  of 
1937  (50  Stat.  703),  the  12  districts  theretofore  designated  federal 
land  bank  districts  were  designated  farm  credit  districts.  Section  5(b) 
of  that  Act  provides  for  12  farm  credit  boards  to  function  respectively 
in  the  12  farm  credit  districts.  Each  board  is  composed  of  seven  mem¬ 
bers.  Three  of  the  members  are  known  as  elected  directors,  no  one  of 
whom  is  designated  by  or  on  behalf  of  the  United  States-.  Three  of  the 
remaining  four  members  are  known  as  district  directors  and  the  fourth 
member  is  known  as  director  at  large.  Two  of  the  district  directors 
and  the  director  at  large  are  appointed  by  the  Governor  of  the  Farm 
Credit  Administration,  an  official  of  the  United  States  Government.  The 
third  district  director  is  chosen  in  accordance  with  the  provisions  of 
Section  5(a).  That  section  provides  that  each  third  district  director 
shall  be  selected  from  the  three  persons  having  the  greatest  number  of 
votes  of  national  farm  loan  associat ions  and  borrowers  through  agencies 
in  the  district. 

"The  Governor  of  the  Farm  Credit  Administration,  however,  has 
the  power  of  appointing  from  this  selected  group.,  He,  therefore,  ap¬ 
points  a  majority  of  the  members  of  each  beard.  Section  7(b)  of  that 

directors  of  the  federal  land  bank  located  in  that  district.  The  fed¬ 
eral  land  bank  located  in  each  farm  credit  district  has  seven  directors 
who  are  identical  with  the  members  of  the  farm  credit  board  of  the  dis¬ 
trict  in  which  the  bank  is  located.  Since  the  Governor  of  the  Farm 
Credit  Administration  appoints  a  majority  of  the  members  of  the  farm 
credit  board  of  each  farm  credit  district,  he  appoints  a  majority  of 
the  directors  of  the  federal  land  bank  of  each  district." 


Act  provides  that  the  members  of  the  farm. credit 


credit  district  provided  for  in  Section  5(a)  shall 


u.  of  each  farm 
be  ex  officio  th 


boar^ 


TAXATION  -  INCOME 

(Park  Chamberlain,  41  B.T.A. — No.  3,  Docket  No.  88067,  Jan. 

5,  1940,  8  L. W.  104.) 

Loss  on  surrender  of  mortgaged  property  by  deed  to  coadven¬ 

turer  held  deductible  as  ordinary  loss. 

In  1920  petitioner  and  others  purchased  a  farm  for  cash  and  exe¬ 
cuted  a  purchase  money  mortgage,  contemplating  a  resale  at  a  profit .  In 
1934,  when  foreclosure  was  imminent,  and  after  an  unsuccessful  attempt 
had  been  made  to  deed  the  property  to  the  mortgagee  in  consideration  for 
a  release  of  liability  under  the  mortgage,  petitioner,  being  of  the  opinion 
that  the  property  y/as  not  worth  the  amount  of  the  mortgage  indebtedness, 
surrendered  his  interest  by  quitclaim  deed  to  one  of  his  coadventurers. 
Held,  there  was  no  sale  or  exchange  of  a  capital  asset,  and  the  loss  sus¬ 
tained  is  deductible  as  an  ordinary  loss  under  the  provision  of  Section 
23(e)  of  the  Revenue  Act  of  1934. 
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LEGISLATION 


Federal 


■  Mr*  Reed  Jan*  24,  1940,  to  Comm,  on  Census* 

Provides  for  repeal  of  the  National 

Census  of  Housing  Act,  which  was 
approved  Aug,  11,  1939.  i  -  ■  -  ')- 

ADMINISTRATION: 

■  Mr.  Hope  Jan.  29,  1940,  to  Comm,  on  Agricul¬ 

ture  . 

Would  extend  for  two  additional  years 
the  3-g-  per  cent  interest  rate  on  Federal  Land  Bank  Loans  .and 
would  provide  a  4  per  cent  interest  rate  on  Land  Bank  Com¬ 
missioner’s  loans  until  July  1,  1942u 


Mr.  Peterson  Jan.  25,  1940,  to  Comm,  on  Public 

Lands • 

The  Secretary  of  the  Interior,  through 
the  General  Land  Office,  would  be  authorized  to  purchase  ob¬ 
ligations  secured  by  the  liens  on  farm  lands,  paying  not  more 
than  the  normal,  value  of-' the  lands  plus  the  useful  value  of 
buildings  and  improvements  and  not  more  in  any  event  than  the 
amount  of  the  indebtedness  under  the  lien  at  the  date  of  the 
purchase.  Upon  application  of  the  mortgagor,  the  Secretary 
would  then  release  him  from  his  liability  and  cancel  the  bal¬ 
ance  of  the  indebtedness  .in  consideration  of  a-  conveyance  of 
the  land  to  the  United  States.  The  Secretary  would  als.o  bo 
authorised  to  purchase  fee  simple  title  to  farm  lands  hold  by 
■a  mortgagee  or  lion  holder  under  a  foreclosure  concluded  after 
Jan.  1,  1920  and  prior  to  the  dato  of.  this  Act.  All  those 
lands  would  then  becomo  a  part  of  the  public  domain  to  bo  clas* 
sifiod  according  to  their  adaptability  for  farming  purposes. 
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Lands  classified  as  not  suited  to  farming  would  be  withheld 
from  settlement.  Other  lands  would  bo  divided  into  home¬ 
steads  of  a  size  suited  for  the  support  of  a  family,  con¬ 
sideration  being  given  to  the  fertility  of  the  soil  and  the 
general  farm  conditions  in  the  section  where  the  lands  are 
located.  The  so  homesteads  would  not  be  less  than  fifty 
acres  nor  more  than  one  hundred  and  sixty.  The  cost  of  ac¬ 
quisition  would  bo  allocated  to  each  homestead  and  applicants 
to  whom  tho  homestead  privilege  is  granted,  would  pay  this 
amount  to  tho  Secretary  in  not  more  than  forty  annual  in¬ 
stallments  with  interest  at  a  rate  not  to  exceed  that  at 
which  tho  Federal  Government  may  borrow  money  at  tho  time. 
Homesteaders  would,  so  long  as  any  portion  of  the  purchase 
price  remains  unpaid,  bo  prohibited  from  soiling  or  encum¬ 
bering  tho.  tracts  in  any  way.  In  choosing  settlers,  prefer¬ 
ence  would  be  given  to  farm  families  and  to  mortgagors  living 
on  encumbered  lands  at  tho  time  of  liquidation  of  indebtedness 
as  providod  in  tho  bill. 

. 

- 


Stato 


BANKING 

New  York:  A.  722  Introduced  by  Mr.  Devany,  Jan.  24, 

1940. 

Provides  for  tho  incorporation  of 
mortgage  banks.  In  addition  to  the  powers  conferred  by  the 
general  stock  corporation  laws,  those  banks  would  be  authorized 
to  lend  money  on  tho  security  of  first  mortgages  on  roal  prop¬ 
erty,  including  property  insured  by  tho  Fedora  1  Housing  Adminis¬ 
tration  and  to  issue,  sell  and  redoom  debentures.  Detailed  rules 
and  regulations  are  sot  forth  in  tho  bill  with-  respect  to  organi¬ 
zation  procedure,  election  and  dutios  of  of floors,  mootings  of 
stockholders,  issuance  of  debentures,  making  of  appraisals  and 
the  preparation  of  required  reports  to  Stato  authorities. 

A.  775  Introduced  by  Mr •  Bovany,  Jan.  24, 

1940. 

Would  authorize  tho  incorporation  of 
mortgage  indemnity  companies.  These,  companies  would  be  allowed 
to  execute  mortgage  indemnity  and  mortgage  enforcement  contracts, 
to  sorvi'eo  mortgages  on  real  property,  to  borrow  money  and  to 
carry  on  other  rolatod  activities. 
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DEFICIENCY  JUDGMENTS 

New  York:  A.  9,  343  and  780  Introduced  by  Messrs.  Crews,  Marasco.' 

and  DeVany,  respectively.  See  also 
S.  55. 

The  first  and  last  of  the  above  numbered  bills  propose  to 
extend  the  provisions  of  the  1933  law  (Ch.  794)  relative  to  de¬ 
ficiency  judgments  in  action  to  foreclose  mortgages  from  July  1, 
1940  to  July  1,  1941.  A.  343  would  prolong  the  extension  until 
July  1,  1942. 


HOUSING 

New  York:  A.  151  Introduced  by  Mr.  Hill,  Jan.  9,  1940, 

to  Comm,  on  General  Laws. 

Public  housing.  Would  amend  the  pub¬ 
lic  housing  law  (Ch.  808,  Laws  1939)  so  as  to  authorize  the  con¬ 
struction  in  certain  instances  of  adequate  housing  facilities  for 
employees  of  a  municipal  housing  authority  or  of  a  municipality. 

The  usual  requirement  applying  to  State  housing  projects  that 
occupancy  be  restricted  to  persons  of  low  income  would  not  apply 
to  this  type  of  housing. 

A.  242  Introduced  by  Mr.  Wachtel,  Jan.  10, 

1940,  to  Comm,  on  Banks. 

As  a  means  of  enccur c ging  the  develop¬ 
ment  of  both  public  and  private  housing  facilities,  savings  banka 
will  bo  permitted,  until  December  1,  1943,  to  purchase  land  in 
any  city  having  at  least  300,000  inhabitants,  and  to  erect  on  the 
land  so  acquired,  apartments,  tenaments,  or  other  dwelling  houses, 
not  including  hotels  but  including  accomodations  for  retail  storey 
shops,  offices  and  other  community  services. 

A.  412  Introduced  by  Mr,  Boccia,  Jan.  16,  1940. 

Proposes  the  amendment  of  the  Multiple 
Dwelling  Law  as  it  relates  to  the  re¬ 
covery  of  ront  and  the  maintenance  of  actions  on  premises  occupied 
as • dwellings ,  so  as  to  extend  the  period  of  occupancy  from  Dec.  31, 
1939  to  Doc.  31,  1941. 

A.  728  Introduced  by  Mr*  Goldberg,  Jan, 23, 1940. 

Proposes  the  addition  of  a  now  section 
to  the  Civil  Practice  Act,  designed  to 
protect  occupants  of  low  rent  dwelling  units  from  the  exact-ion  of 
oppressive  rental  agreements  arising  out  of  the  constantly  growing 
shortage  of  available  dwellings. 
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HOUS ING  (contd.) 

New  York:  (contd.) 

S.  22  Proposes  the  amendment  to  the  Multi¬ 

ple  Dwelling  Law  as  it  relates  t.o 
occupancy  of  cellars  and  basements 
for  living  purposes,  by  imposing  more  strict  regulations  on  the 
issuing  of  permits  for  the  occupancy  of  such  cellars  and  base¬ 
ments  . 


S.  572  Introduced  by  Mr.  'Pack,  Jan.  22, 

1940. 

Would  amend  the  Multiple  Dwelling 
Law  so  as  to  require  that  courts  and  shafts  of  multiple 
dwellings,  unless  built  of  a  light  color  brick  or  stone,  be 
thoroughly  whitewashed  or  painted  a  light  color  by  the  owner. 

If  painted,  repainting  would  be  required  at  least  every  three 
years,  and  a  thorough  washing  would  be  required  annually.  It 
would  bo  required  that  whitewash  be  renewed  every  two  years. 
Immediately  after  each  painting  or  whitewashing  the  owner  would 
report  to  the  department  charged  with  the  administration  of  the 
law. 


S.  573  Introduced  by  Mr.  Pack,  Jan.  22, 

1940. 

Would  amend  the  Multiple  Dwelling 
Law,  so  as  to  strengthen  the  requirements  rolativo  to  arti¬ 
ficial  hall  and  stairway  lighting. 


MORTGAGES 

Now  Jersey:  A.  49  Introduced  by  Mr.  Cavicchia,  Jan. 15, 

1940. 

Exocutors,  administrators,  guardians 
•  or  trustees,  having  the  duty  of  loaning  money,  are  authorized 
to  invest  it  in  bonds  secured  by  mortgages  on  real  estate  which 
has  boon  acquired  by  the  owner,  or  prior  owners,  through  a  cer¬ 
tificate  of  tax  sale  foreclosure.  Tho  property  must  bo  worth 
at  least  twico  tho  amount  loaned  and  tho  interest  charged  may  r 
range  from  3  per  cent  to  6  per  cent. 

New  York:  A.  8,  344  and  421  Introduced  by  Messrs.  Crews,  Morasco 

and  Mai Her,  respectively.  See  also 
433. 

Tho  Assembly  Bills  8  and  421  wrould  extend  tho  terms  of  tho 
1933  Mortgage  Moratorium  law  (Ch.  793)  from  Jufyl,  1940  to  July 
1,  1941.  Assembly  Bill  344  proposes  that  tho  emergency  period 
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MORTGAGES  (contd.) 

Now  York:  (contd.) 

A.  8,  344. and  421 

bo  continued  until  July  1,  1942. 

A.  415.  Introduced  by  Mr.  Downey,  Jan.  16, 

1940. 

Would  limit  tho  rato  of  intorost 
on  indobtodnoss  secured  by  a  mortgage  on  real  proporty,  here¬ 
after  executed,  to  4  por  cent  per  annum.  (A.  403,  introduced 
by  Mr.  Schwartz,  would  sot  tho  maximum  rate  at  4^  per  cent.) 

A.  416  Introduced  by  Mr.  Downey,  Jan.  16, 

1940.  See  also'  S.  704. 

Tho  mortgagee  who  forecloses  a 
loan  secured  by  real  proporty,  would  bo  limited  in  his  re¬ 
covery  either  to  tho  mortgaged  property  or  to  the  proceeds 
from  its  sale. 

A.  420  Introduced  by  Mr.  Maillor,  Jan. 

16,  1940.  Seo  also  S.  434. 

•  '  '  Would  permit  any  person  having 

tho  right  to. foreclose  a  mortgage  to  apply  to-  the  court  and 
upon  eight  days’  notice,  to  request  that  tho  last  record 
owner  of  tho  mortgaged  proporty  refinance  tho  loan  in  ivhole 
or  in  part.  Should  the  court  find  that  the  mortgage  held 
by  tho  applicant  could  bo  replaced  or  refinanced  at  a  total 
cost  of  not  more  than  2-g-  per  cent  of  the  principle,  with 
annual  interest  thereon  of  not  more  than  5  por  cent,  and 
that  in  the  event  tho  mortgagor  was  required -to  pay  in¬ 
stallments  on  the  principle,  tho  total  payment  of  principle 
and  intorost  would  not  exceed  7  por  cent  for  any  year,  then 
the  court  would  bo  authorized  to  issue  an  order  directing 
that  tho  mortgage  be  replaced  or  refinanced. 

S.  705  Introduced  by  Mr.  Farrell,  Jan. 

24,  1940. 

Would  permit  tho  owner  of  a  bond 
or  other  obligation  secured  solely  by  a  mortgage,  hereafter 
executed  upon  roal  estate  to  choose  bo  tween  a  -right  of 
action  at  law  upon  tho  bond  or  tho  right  to  foreclose  tho 
mortgage,  but  both  romodies  would  not  bo  granted  in  a  single 
action  and  tho  commencement  of  one  would  constitute  an  ir¬ 
revocable  waiver  of  any  right  under  tho  other. 
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TAXATION 

New  Jersey:  A.  37  Introduced  by  Mr.  Platts,  Jan.  15, 

1940. 

Governing  bodies  of  municipalities 
would  be  allowed  by  resolution,  to  provide  for  the  payment 
of  delinquent  taxes  due  as  of  Jan.  1,  1940,  in ' ins t aliments 
spread  over  a  period  of  not  to  exceed  five  years.  Monthly 
or  quarterly  payments  would  be  permitted  and  the  first  in¬ 
stallment  would  become  duo  on  Aug.  1,  1940.  Interest  would 
■  be  charged  on  the  unpaid  balances  at  the  rate  fixed  by  the 
governing  body  but  in  no  case  exceeding  8  per  cent. 

S.  8  Introduced  by  Mr.  Bowers,  Jan. 15, 

1940. 

*  t  » 

The  penalty  charged  oh  delinquent, 
municipal  taxes  would  be  changed  from  a  straight  8  per 
cent  per  annum  to  a  4  per  cent  rate  for  the  first  year  of 
non-payment  and  a  6  per  cent  rate  for  the  second  and  sub¬ 
sequent  years. 

New  York:  A.  265  Introduced  by  Mr,  Parsons,  Jan. 

15,  1940.  See  also  S.  270. 

Would  give  the  Board  of  Super¬ 
visors  of  any  county,  discretionary  authority  to  provide 
for  the  payment  of  State  and  county  taxes  in  two  equal 
installments  during  the  months  of  January  and  July. 

A.  336  Introduced  by  Mr.  Crews,  Jan.  16, 

1940.  See  also  S.  322. 

Provides  for  the  creation  in  the 
Dept,  of  Taxation  and  I'inanco,  of  a  State  Board  of  Assess¬ 
ment  Review.  The  Board  would  consist  of  nine  gubernatorial 
appointees  and  would  have  jurisdiction  over  the  review  and 
revision  of  real  property  assessments  made  for  the  purpose 
of  taxation.  Review  would  bo  instigated  by  filing  a  peti¬ 
tion  setting  forth  that  an  assessment  is  erroneous  by 
reason  of  over-valuation,  or  inequitable  valuation  when 
compared  to  surrounding  proporty.  (A  somewhat  similar  pro¬ 
posal  was  introduced  as  A.  510  by  Mr.  Mitchell  and  as 
S.  308  by  Mr.  Crawford.) 

TENANCY 

New  York:  A.  96  Introduced  by  Mr.  Bennett,  Jan. 

8,  1940. 

The  effect  of  a  tenant  holding 
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(oontd.) 

A.  96 

over  aftor  the  expiration  of  his  tenancy  if  with  tho  consent 
of  the  landlord,  would  bo  to  give  him  tho  status  of  a  tenant 
from  month  to  month  and  if  without  tho  consent  of  the  land¬ 
lord,  the  latter  would  bo  able  to  chooso  between  an  eject- 
mont  and  tho  holding  of  tho  tenant  on  tho  basis  of  a  month 
to  month  tenancy. 

A*  123  Introduced  by  Mr.  Lawrence,  Jan. 

3,  1940.  See  also  S.  8. 

Proposes  to  amend  the  real  prop¬ 
erty  law  so  that  agreements  for  the  use  and  occupation  of 
property  in  which  no  expiration  date  is  specified,  will  be 
deemed  to  create  a  tenancy  from  month  to  month.  The  present 
law  provides  that  such  an  agreement  will  be  deemed  to  con¬ 
tinue  in  force  until  the  first  day  of  October  following  the 
date  upon  which  possession  was  taken. 
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LEGAL  COMMENT 


FACTS  THE  HOUSING  CENSUS  WILL  SHOW.  Reprinted  from  Insured 
Mortgage  Portfolio.  Vol.  4-No.  7.  January  1940, 

A  general  discussion  of  the  projected  nationwide  census  of  hous¬ 
ing  and  its  significance  to  the  mortgage  lending  field  was  carried  in  Sep¬ 
tember  /v"ol.  4-No.  3*~/,  With  the  recent  completion  by  the  Bureau  of  the 
Census  "of  the  sc he duTe  of  questions  which  will  be  used  if  the  appropria¬ 
tion  for  the  census  is  provided,  it  is  now  possible  to  present  a  more  de¬ 
tailed  statement  concerning  the  housing  market  data  tho  Bureau  intends  its 
120,000  census  enumerators  to  colloct  next  April. 

Study  of  the  subjoined  questions,  which  will  comprise  tho  sched¬ 
ule  for  tho  housing  census,  shows  tho  wide  extent  of  basic  information  con¬ 
cerning  tho; housing  market  which  will  bo  gathered.  For  the  first  time  in 
tho  history  of  the  Unitod  States,  a  complete  count  of  tho  National  esti¬ 
mated  35,000,000  dwellings  is  projoctod,  together  with  an  analysis  of  tho 
characteristics  of  thoso  dwellings  by  type,  size,  price  range,  ago,  con¬ 
dition,  occupancy  or  vacancy,  facilities,  and  equipment. 

Mortgage  Data  to  be  Collected: 

In  addition,  and  of  especial  interest  to  mortgage  lenders,  tho 
data  will  show  facts  as  to  homo  tenure  (whether  ov/nod  or  rented)  and,  in 
connection  with  nonfarm  owner-occupied  dwellings,  such  mortgage  characteris¬ 
tics  as  mortgage  indobtodnoss,  frequency  and  amount  of  mortgage  payments, 
mortgage  interest  rates,  and  typo  of  mortgagee. 

Certain  additional  data  obtained  from  tho  Bureau’s  regular  popu¬ 
lation  schodule  mil  bo  correlated  with  data  obtained  from  this  housing 
schedule.  ‘These  additional  items  will  include  family  incomo  from,  wages 
and  salary,  number  of  roomers  or  lodgors,  family  composition,  and  rolatod 
i  toms  • 


It  is  anticipated  that  a  portion  of  thoso  housing  market  data 
will  be  compiled  by  minor  areas  within  each  city,  so  that  they  may  bo  put 
to  practical  use  by  local  mortgage  lending  institutions  in  determining 
market  characteristics  and  estimating  tho  mortgage  situation  in  their  own 
lending  territories. 
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The  no re  extensive  summaries  which  will  be  presented  on  city¬ 
wide  "bases  will  serve  to-  indicate  the.  quality  of  housing  available  at 
various  rental  levels  v/ithin  those  territories,  while  figures  on  vacan¬ 
cies  in  dwellings  of  various  rental  ranges,  types,  sizes,  and  equipment 
characteristics  will. give  indication  of  the  need  and  demand  for  ad¬ 
ditional  housing.  ’  . .  . .  . . . 

*  ■  *  .  .  •  •  '/«•••<  *. 

Authoritative  market  data  of  this  description  have  not  hereto¬ 
fore  "been,  available  on  a  national  "basis. 

„„  ;  .  Similarly,  the  housing  census  should  produce  mortgage  Gath' 

which  will  serve  to  indicate  for  any  city  or  area  the  relative  "burden  of 
■mortgage  payments  to  home  owners  in  various  economic  levels  and  the  re¬ 
lationship  "between  mortgage  debt  and  the  value  o'f  the"  properties. 


....  .  .  These  data  concerning  the  characteristics 
mortgages  should  assist  individual  mortgage  lenders 
relative  competitive  position  in  the  local  mortgage 


of  outstanding  hone 
in  determining  their 
market . 


Study  of  these  figures  on  a  state  and 
.  b,e  useful  in  determining  .the  market  for  housing 
tial  mortgage  funds  in  various  sections  of  the 


national  basis  also  will 
and  the  need  for  residen- 
country. 


Housing  Census  Widely  Endorsed: 


It  may  be  said  in  conclusion  that... this  housing  census  lias  the 
endorsement  of  numerous  trade  associations  and  research  agencies  in  the 
construction  industry  and  of  government  agencies  concerned  with  housing. 


.  MORTGAGE  ASPECTS  OE  THE  HOUSING  CENSUS.  Reprinted  from 
Federal  Home  Loan  Bank  Review,  Yol.  6-No.  4.  January  1940. 

The  Nation* s  first  census  of  housing  is  scheduled  to  begin  in 
April  of  this  year.  Authorized  by  Congress  in  the  closing  days  of  the 
last  regular  session,  it  is  the  most  important  new  subject  to  be-  covered 
by  the.  Bureau  of  the  Census  during  its  work  for  the  Sixteenth  Decennial 
Census. 

..  » 

The.  home-financing  data  collected  from  all  owner-occupied  non¬ 
farm  homes  contacted  during  the  census  will  represent  the  most  complete 
summary  of  this  type  of  information  ever  obtained  In  this  country.  The 
questions  on  this  part  of  the  housing  study  are  included  in  the  last 
seven  items  of  the  schedule.  They  include  inquiries  as  to  the  value  of 
each  property  and  the  amount  of  outstanding  indebtedness  on  the  first 
aid  second  mortgages.  The  arrangements  for  liquidating  these  mortgages 
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will  “be  studied  through  queries  on  the  frequency  and  amount  of  regular  pay¬ 
ments  and  provisions  for  the  reduction  of  principal  and  for  the  accumula¬ 
tion  cf  funds  to  pay  real  estate  taxes. 

These  facts  will  measure  the  prevalence  of  monthly  payment  loans, 
of  mortgages  requiring  principal  reduction,  and  'of  agreements  with  finan¬ 
cial  institutions  whereby  future  taxes  are  anticipated  through  regular 
monthly  paeon ents.  Tabulations  will  be  made  by  size  of  loan,  type  of  mort¬ 
gage  holder,  and  geographic  area.  Some  light  on  the  relative  burden  of 
hone  ownership  will  be  provided  by  comparisons  of  the  amount  of  mortgage 
payment  with  the  value  of  the  property,  with  the  estimated  rental,  and  with 
the  wage  or  salary  income  of  the  home  owner. 

Answers  which  are  obtained  from  the  question  on  interest  rates 
will,  of  course,  have  to  be  interpreted  in  the  light-  of  other  charges 
levied  against  the  home  owners  by  the  various  types  of  mortgage  lenders. 
Nevertheless,  these  figures  will  serve  as  a  partial  guide  in  interpreting 
existing  data  on  the  cost  of  financing  home'  ownership. 

The  relative  importance  of  the  various  types  of  mortgage  holders 
in  the  hone-f  inane  ing  field  will  be 'indicated  by  summaries  cf  the  amount 
of  outstanding  indebtedness  on  first  mortgages  held  by  each  class  of  mort¬ 
gagee.  This  information,  together  with  data  on  payment  plans  and  interest 
rates,  ’Till  provide  the  basis  for  a  comparison  of  varied  ions  in  the  •  lend¬ 
ing  practices  of  different  mortgagees.  An  analysis'  of  these  data  for 
cities  and  other  local  areas  should  be  of  assistance  to  -home-financing  in¬ 
stitutions  in  evaluating  their  competitive  position  in  the  local  mortgage 
market . 


In  addition  to  the  data  relating  particularly  to  home  finance, 
the  housing  schedule  will  include  an  extended  list  of  questions  on  the 
characteristics  of  all  residential  structures  and  dwelling  units,  as  well 
as  the  conveniences  and  equipment  avcilablo  in  these  units.  The  compila¬ 
tion  of  these  data  for  the  different  census  subdivisions  in  each  city  will 
help  mortgage  lenders  tc  determine  the  mortgage  stability  in  the  various 
sections  of  the  communities  which  they  serve. 

By  correlating  data  on  'the  age,  physical  condition,  and  equip¬ 
ment  of  dwellings  in  a  community,  or  in  specific  neighborhoods ,  it  will 
be  possible  to  obtain  complete  information  on  existing  housing  conditions. 
This  knowledge  will  also  provide  clues  to  the  location  of  opportunities 
for  lending  for  reconditioning  and  modernization. 

Included  in  the  census  will  be  the  first  Nation-wide  summary  of 
residential  vacancies.  These  vacancy  data  will  be  analyzed  according  to 
estimated  rental  value  of  the  dwelling  unit  and  other  characteristics. 
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4*  indication  cf  the  influence  of  price  in  the  demand  for  housing  Trill  be 
given  by  summaries  whi ch  present  the  characteristics  of  the  unoccupied 
houses  available  at  various  rental  levels. 

Numerous  trade  associations  and  research  agencies  in  the  real 
estate,  hone-financing,  and  construction  industries,  together  with  the 
government  agencies  interested  in  housing,  have  emphasized  the  value  of 
this  type  of  census  and  have  urged  its  initiation. 


CENSUS  OF  HOUSING,  1940  —  PRELIMINARY  LIST  OF  INQUIRIES. 

Characteristics  of  structure  in  which  dwelling  unit  is  located 

A.  Type  of  structure:  1- family  detached,  1-family  attached,  2-family 
side-by-side,  other  2-family,  3-or-more  family  structures  and  struc¬ 
tures  with  business  by  number  of  dwelling  units 

B.  Structure  originally  built  as:  Residential  structure  with  same  num¬ 
ber  of  dwelling  units,  with  different  number  of  dwelling  units; 
nonresident ini  structure 

C.  Exterior  material:  Wood,  brick,  stucco,  other 

D.  Is  this  structure  in  need  of  major  repairs?  Yes  or  No 

S.  Year  structure  was  originally  built 

F.  Located  on  a  farm?  Yes  or  no 


Characteristics  of  dwelling  unit 

G.  Number  of  rooms 


H. 

I. 

J. 

E. 

L. 

M. 


Water  supply:  In  dwelling  unit— running  water,  hand  pump ;  within 
50  feet  of  dwelling  unit — running  water,  other 

Toilet  facilities:  In  structure — flush  toilet  for  exclusive  use, 
shared  flush  toilet,  other;  outside  toilet  or  privy 
Bathtub  or  shower  with  running  water  in  structure:  For  exclusive 
use;  shared  with  other  households 

Lighting  equipment:  Electric,  gas,  kerosene  or  gasoline,  other 
Estimated  rental  value  of  owner-occupied  or  vacant  nenfarn  dwelling 
Occupancy  status  of  vacant  dwelling;  for  sale  or  rent — ordinary 
dwelling,  seasonal  dwelling;  held  for  absent  household- — ordinary 
dwelling,  seasonal  dwelling 


Characteristics  of  occupied  dwelling  unit 

N.  Home  tenure: .Owned,  rented 

O.  Color  or  race  of  head  of  household 

P.  Total  number  of  persons  in  household 

Q. .  Refrigeration  equipment:  Mechanical,  ice,  other 

R.  Is  there  a  radio  in  this  dwelling?  Yes  or  No 

S.  Heating  equipment:  Central  steam  or  hot  water,  piped  warm  air,  pipe- 
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less  warn  air,  heating  stove 

T.  Fuel  for  heating:  Gas,  coal  or  coke,  wood,  fuel  oil,  kerosene  or 

gasoline,  other  5 

U.  Fuel  for  cooking:  Electricity,  gas,  coal  or  coke,  wood,  kerosene 
or  gasoline,  other 

V.  Monthly  rental  of  renter-occupied  dwelling 

W.  Bental  value  without  furniture  of  renter-occupied  nonfarm  dwelling 
with  use  of  furniture  included  in  rent 

X.  Cost  of  utilities  and  fuel  paid  for  by  nonfarm  renter  in  addition 
to  monthly  rental 

Y.  Value  of  owner-occupied  home 

Z.  If  owner-occupied  nonfarm,  is  property  mortgaged?  Yes  or  no 

Mortgage  characteristics  of  owner-occupied  nonfarm  1-  to  4-family  struc¬ 
ture 

Aa.  Present  amount  of  outstanding  indebtedness  on  first  mortgage  or 
land  contract;  on  junior  liens 

Bb.  Frequency  and  amount  of  regular  payments  on  first  mortgage  or  land 
contract 

Cc.  Do  ’these  regular  payments  include  principal  reduction?  Yes  or  No.  . 
Beal  estate  taxes?  Yes  or  No 

Dd.  Interest  rate  on  first  mortgage  or  land  contract 

Ee.  Type  of  holder  of  first  mortgage  or  land  contract:  Building  and 
.  loan  association,  commercial  bank,  savings  bank,  life  insurance 
company,  mortgage  company,  HGLC,  individual,  other 


THE  LAW  OF  PUBLIC  HOUSING.  William  Ebenstein,  Member,  National 
Association  of  Housing  Officials.,  23  Minn.  Law  Beview,  June  1939. 
Beported  in  CGH  Legal  Periodical  Digest,  1939,  p.  3567.  (Be- 
printed  by  permission  of  Commerce  Clearing  House,  Inc.) 

The  lower  income  groups  of  the  American  people  not  only  live  in 
inadequate  housing  conditions  to  a  very  appreciable  degree,  but  they  also 
pay  an  excessive  .amount  of  their  income  toward  rent.  The  inability  of 
private  industry  to  meet  the  nation’s  housing  needs  cannot  be  emphasized 
too  strongly. 

The  costs  of  under-housing  are  manifold.  Studies  undertaken  in 
various  countries,  including  the  United  States,  have  clearly  brought  out 
the  correlation  between  bad  housing  and  crime.  Bad  housing  as  a  direct 
cause  of  increased  morbidity  and  morality  has  long  been  established  as  an 
unchallengeable  fact.  The  financial  liabilities  of  the  substandard  hous¬ 
ing  areas  to  the  community  supply  another  argument  for  the  attack  on 
defective  and  dangerous  housing  conditions.  In  a  study  taken  in 
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Indianapolis,  it  was  found  that  thirty  per  cent  of  the  city  hospital  ser¬ 
vice,  twenty-six  per  cent  of  taxes  spent  for  police,  fire,  health,  snni- 
tary  services,  more  than  thirty-three  per  cent  of  the  public  relief,  and 
thirty-six  per  cent  of  the  city  expenditures  for  arrests,  trials  and  im¬ 
prisonments  went  into  the  substandard  areas  containing  only  ten  per  cent 
of  the  population.  Similar  data  were  found  in  the  other  cities  where  in¬ 
vestigations  of  the  sane  typo  were  undertaken. 

The  depth  of  the  depression  had  to  he  reached  for  large-scale 
government  building  of  homes  to  come  into  its  own.  The  Housing  Division 
of  the  PWA,  established  under  the  NIEAct  in  1933,  started  out  with  a 
policy  of  lending  primarily  financial  assistance  to  new  housing  construc¬ 
tions.  The  Division  was  undertaken  by  the  USHA  in  November  1937,  its 
record  having  been  much  criticized  on  the  grounds  of  excessive  costs,  ex¬ 
cessive  centralization,  indifference  to  the  wishes  of  local  authorities, 
and  -unfair  and  ruinous  competition  with  private  enterprise.  An  important 
feature  in  the  four  years’  life  history  of  the  Housing  Division  was  its 
standardizing  influence  on  the  housing  legislation  of  the  states.  Today, 
thirty  states,  the  District  of  Columbia,  Hawaii,  and  Puerto  Pico  have 
housing  authority  laws.  /Subsequently  enacted  in  eight  ^ore  states. 

Ed.  B./  All  these  states  except  one  have  granted  the  right  of  eminent 
domain  to  housing  authorities,  but  a  number  of  states  do  not  exempt  the 
property  of  the  housing  authorities  from  taxation. 

Federal  participation  in  housing  has  found  a  comprehensive  or¬ 
ganization  in  the  United  States  Housing  Act  of  1937,  popularly  known  as 
the  Wagner-Stegall  Act.  The  main  objective  of  the  Housing  Authority  is 
to  give  financial  aid  to  state  and  local  housing  authorities  to  provide 
decent,  sanitary  and  safe  dwellings  for  families  of  low  income.  Only 
those  families  are  eligible  whose  income  is  loss  than  five  times  tho  ren¬ 
tal,  including  tho  cost  of  heat,  light,  wator  and  cooking  fuol.  Tho 
Unitod  States  Housing  Authority  will  undertake  only  financial  transactions 
of  tho  tupo  described,  and  will  not  engage  in  any  demonstration  projects 
or  make  loans  to  limited- dividend  or  cooperative  housing  associations, 
as  did  the  Housing  Division  of  tho  Public  Works  Administration.  Tho 
Authority  no  longer  engages  in  tho  construction  of  dwellings  itsolf, 
and  tho  projects  which  it  took  ovor  from  the  Housing  Division  are  grad¬ 
ually  turned  ovor  to  local  housing  agoncios.  Section  12(b)  of  tho  Act 
requiring  tho  Authority  to  divest  itsolf  of  these  federal  projects  ’’as 
soon  as  practicable.”  This  is  another  stop  to  insuro  that  tho  Authority 
shall  bo  a  financing  agency  and  shall  leave  tho  responsibility  for  op¬ 
erating  slum- clearance  and  low-ront  projects  to  local  agoncios.  Tho 
importance  of  the  Unitod  States  Housing  Act  of  1937  lies  in  tho  fact 
that  it  has  made  federal  and  state  participation  in  solving  the  housing 
problem  a  permanent  governmental  activity. 
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The  first  and  only  loading  ease  in  which  tho  question  of 
low-ront  housing  and  slum-cloaranco  as  fodoral  public  usos  was  tho 
contral  issuo,  was  United  States  v.  Certain  Lands  in  tho  City  of 
Louisville,  78F.  (2d)  684,  where  tho  issuo  before  tho  court  was 
whether  the  Fodoral  Government  had  the  power  to  exorcise  eminent 
domain  for  purposes  of  slum-cloaranco  and  low-cost  housing.  Tho 
Circuit  Court  of  Appeals  pointed  out  that  most  of  the  cases  cited 
in  support  of  housing  as  a  public  use  wore  instituted  under  state 
statutes,  and  therefore  did  not  apply  to  the  Federal  Government. 

What  might  bo  a  public  use  under  one  sovereign  might  not  bo  a  pub¬ 
lic  use  under  another.  In  tho  exercise  of  its  polico  powor,  a 
state  may  do  things  which  bonof'it  the  health,  morals  and  welfare 
of  its  people.  The  Federal  Government,  however,  has  no  such  power 
within  the  states.  The  court  thus  did  not  dony  tho  character  of 
slum-clearance,  and  low-cost  housing  as  a  public  use  in  all  in¬ 
stances,  but  introduced  the  significant  distinction  between  the 
constitutional  implications  of  federal  and  state  housing.  Tho 
court  did  not  deny  that  the  housing  scheme  would  increase  em¬ 
ployment  and  benefit  nany  residents  of  tho  community.  However, 
tho  vision  of  slum-clearance  as  a  direct  stop  to  state  Communism 
played  a  decisive  part  in  shaping  tho  attitude  of  the  Circuit  Court 
of  Appeals,  just  as  it  had  in  the  trial  court,  and  it  was  held  that 
tho  Federal  Government  could  not  constitutionally  exorcise  tho  power 
of  eminent  domain  for  a  low-cost  housing  and  slum- clearance  project. 
The  United  States  appealed  from  the  decision,  but  subsequently  moved 
to  dismiss  tho  case,  and  the  motion  was  granted. 

Oklahoma  City  v.  Sanders,  94  F.  (2d)  323,  is  tho  most  re¬ 
cent  case  involving  tho  issue  whether  slum- clearance  and  low-cost 
housing  are  federal  public  uses.  The  court  answered  tho  question  in 
tho  affirmative,  refusing  to  adopt  the  ruling  of  the  Louisville  case. 

Under  tho  United  States  Housing  Act  of  1937,  federal  hous¬ 
ing  activities  are  now  restricted  to  financial  operations,  so  that 
the  main  legal  issue  that  may  still  bo  determined  in  court  is  tho 
constitutionality  of  employing  tho  sponding  powor  of  Congress  for 
housing.  Under  Massachusetts  v.  Mellon,  262  U.  S.  447,  neither  a 
state  nor  an  individual  is  recognized  to  have  a  sufficient  intorest 
to  contest  tho  sponding  power  of  Congress.  The  first  major  inroad  in 
to  this  doctrine  was  United  States  v.  Butlor,  297  U.  S.  1,  which  ad¬ 
mitted  an  exception  from  tho  general  doctrine  of  Massachusetts  v. 
Mellon  in  those  cases,  whore  a  specific  excise  or  tax  is  challenged, 
the  proceeds  of  which  would  bo  used  for  an  illegal  purpose.  Since 
the  Fodoral  Government,  under  tho  United  States  Housing  Act  of  1937, 
lovies  no  specific  taxes  or  excise  to  finance  its  housing  program, 
only  the  sponding  power  is  involved,  for  which  the  rule  of  Massachu¬ 
setts  v.  Mellon  still  stands. 
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That  Congress  may  spend  money  in  aid  of  the  ’’general  wel¬ 
fare”  is  no  longer  open  to  dispute*  In  the  Butler  case,  however,  in 
determining  whether  the  Federal  Government,  under  its  spending  power, 
could  appropriate  money  for  the  farmers  upon  the  condition  that  they 
restrict  production,  the  Court  did  not  go  into  the  question  of  whether 
these  appropriations  were  for  the  general  welfare,  and  thus  the  exer¬ 
cise  of  an  independent,  substantive  power.  The  Social  Security  Act 
cases,  301  U»  S.  619,  brought  some  clarification  on  the  points  which 
the  Butler  case  had  left-  obscure.  In  Eelvering  v.  Davis,  301  U. S. 
619,  the  Court  recognized  the  difficulties  of  satisfactorily  defining 
the  extent-  of  tho  spending  powers,  and  said;  •  ”The  line  must  still  bo 
drawn  between  one  welfare  and  another,  botwoen  particular  and  goner al. 
Whore  this  shall  be  placed  cannot  bo  placed  through  a  formula  in  ad¬ 
vance  of  the'  event.  e  •  .  The  discretion,  however,  is  not  confided 
to  the  courts*  Tho  discretion  belongs  to  Congress,  unless  tho  choice 
is  clearly  wrong.  .  . 

It  is  submitted  that  tho  United  States  Housing  Act  of  1937 
would  bo  hold  constitutional  oven  wiuliin  tho  limitations  of  tho 
Butler  case,  and  certainly  if  the  rulings  of  tho  Social  Security  Act 
case  should  be  adopted.  In  Alabama  Power  Co.  v.  Ickes,  302  U.  S. 

464,  and  Duke  Power  Co.  v.  Greenwood  County,  302  U.  S.  485,  tho  Su¬ 
preme  Court  uphold  the  right  of  the  Federal  Government  to  lend  funds 
and  make  grants  to  local  agencies  for  tho  production  and  distribu¬ 
tion  of  electricity.  These  federal  loans  and  grants  are  very  similar 
to./ the  loans  and  grants  made  by  tho  United  States  Housing  Authority 
to  local  government  agencies  for  slum-clearance  and  low-cost  housing 
pr  o jocts • 

Public  housing  as  a  municipal  activity  of  clearing  slums 
and  erecting  planned  low-rent  projects  is  a  novel  issue  in  American 
law.  The  two  main  issues  involved  are  tho  power  of  eminent  domain 
and  tho  power  of  taxation.  Tho  first  tost  caso  to  dofino  tho  powders 
of  a  municipal  housing  authority  was  New  York  City  Housing  Authority 
v.  Muller,  27D  N*  Y»  333,  whore  tho  housing  authority  sought  to  ac¬ 
quire  twro  old  tenements  which  separated  two  largo  areas  of  tho 
planned  project,  and  the  owners  refused  to  sell  at  tho  prices  offered 
to  them.  Tho  Now  York  Court  of  Appeals  held  that  tho  condemnation 
did  -not  constitute  a  taking  of  private  property  for  private  use  in 
violation  of  tho  state  constitution  and  of  tho  Fourteenth  Amendment 
to  tho  Federal  Constitution.  By  upholding  tho  constitutionality  of 
the  Municipal  Housing  Authorities  Law,  the  court  established  the 
following  propositions:  slum-clearance  and  low-cost  housing  are 
public  purposes;  the  power  of  eminent  domain  may  bo  employed  for 
acquiring  property  for  these  purposes;  public  moneys  may  bo  used; 
tho  housing  authority  may  own,  oporato  and  control  the  projects; 
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housing  authorities  sorvo  tho  protoction,  safety  and  general  welfare  of 
tho  people;  the  bonds  of  housing  authorities  are  legal  obligations,  and 
tax  exemptions  on  projects  and  bonds  were  established.  In  Spahn  v, 
Stewart,  268  Ky.,  97,  the  court,  closely  following  the  Muller  decision 
sustained  tho  constitutionality  of  the  Municipal  Housing  Commission  Law 
of  Kentucky. 

The  question  of  the  necessity  for  tho  exercise  of  tho  power  of 
eminent  domain  is  addressed  to  the  legislature,  while  tho  question  of 
whether  or  not  the  use  to  which  tho  proposed  condemned  property  is  to  bo 
put  is  one  to  be  determined  bv  tho  judiciary.  Slum-clearance  without  tho 
power  of  condemnation  is  an  impossible  task. 

Since  the  passage  of  tho  United  States  Housing  Authority  Act, 
three  important  cases  have  all  uphold  tho  rulings  of  Now  York  City  Hous¬ 
ing  Authority  v.  Muller,  supra,  and  Spahn  v.  Stewart,  supra.  In  Wells 
v.  Housing  Authority  of  the  City  of  Wi  lining  ton,  213  N.C.  744,  State  ex. 
rel.  For tor is  v.  Housing  Authority  of  Now  Orleans,  190  La.  710,  and 
Dorman  v*  Philadelphia  Housing  Authority,  331  Pa.  St.  209,  tho  problems 
of  eminent  domain,  expenditure  of  public  moneys,  tax  exemption  of  prop¬ 
erty  held  by  housing  authorities,  have  been  favorably  decided. 

Tho  first  efforts  to  combat  slums  took  tho  form  of  state  and 
municipal  statutes  and  ordinances  authorising  tho  demolition  of  faulty, 
dangerous  or  insanitary  structures*  Tho  constitutionality  of  using  tho 
police  power  in  this  direction  is  now  well  established.  Another  pro¬ 
cedure  of  regulating  housing  under  tho  police  power  is  tho  control  of 
building  linos  and  tho  protection  of  future  street  reservations. 

Zoning  and  planning  have  established  thomsolvos  as  two  other  methods 
under  tho  police  power  of  regulating  public  interests,  which  also  vital¬ 
ly  affect  housing  conditions. 

What  is  tho  position  with  rogard  to  the  taxing  powor  of  tho 
statos?  This  question,  just  as  that  of  the  powor  of  eminent  domain, 
refers  to  the  right  of  the  statos  not  only  to  eliminate  evils  and 
abuses  by  control  and  regulation,  as  under  tho  police  powor,  but  by 
directly  entering  tho  housing  fiold  in  tho  form  of  slum-clearanco 
and  low-cost  housing.  Tho  constitutional  issue  is  whother  expendi¬ 
tures  for  public  housing  as  a  method  of  actual  provision  of  housing 
facilities  by  local  government  agoncios  are  expenditures  for  a  pub¬ 
lic  purpose  within  tho  meaning  of  tho  law.  Tho  leading  case  on 
this  issue  is  Green  v.  Frazier,  253  U.  S.  233,  in  which  the  Supreme 
Court  sustained  tho  right  of  the  State  of  North  Dakota  to  exorciso 
tho  power  of  taxation  for  public  housing.  In  Veterans’  Welfare 
Board  v.  Jordan,  89  Cal.  124,  in  which  Green  v.  Frazier  was  accepted 
as  ruling  procodent,  tho  court  distinguished  between  a  single  man 
scheme  and  a  collective  land  settlement  scheme,  holding  the  fermor 
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unconstitutional.  Public  housing,  to  fall  under  the  concept  of  public 
purpose  within  the  moaning  of'  the  law,  can  only  refer  to  collective 
groups  whoso  housing  problem  affects  the  entire  community  and  can  be 
solved  only  on  a  collective  basis.  The  quality  of  this  as  poet  of  the 
housing  problem  as  a  public  purpose  is  not  impaired  by  the  fact  that 
the  individual  tenants  who  are  rehoused  derive  a  benefit  from  this  type 
of  scheme.  Some  state  courts,  like  those  o'f  New  York,  are  willing  to 
recognize  slum-clearance  and  low-cost  housing  as  public  purposes,  even 
when,  the  projects  are  owned  and  operated  by  private  companies,  pro¬ 
vided  they  maintain  limited  dividends  ahd  are  subject  co  the  control  and 
supervision  of  the  State  Housing  Board.  The  conclusion  is  legitimate 
that  tax  exemption  disputes  concerning  municipal  housing  authorities 
will  be  decided  favorably,  since  tax  exemption  for  private,  limited 
dividend  cor por ations- has  been  uphold,  Massachusetts  is  the  only  state 
in  which  decisions  hostile  to  public  housing'  have  boon  rendered,  but 
the  only  Massachusetts  case  which  resembles  our  contemporary  housing 
problem  is  In  re  Opinion  cf  the  Justices  (1912;,  211  Mass.  624,  in' 
which  the  court  declared  unconstitutional  a  proposed  bill  to  enable  a 
state  agency  financed  by  the  state  to  buy,  rent  and  sell  real  ostato 
for  the  purpose  of  providing  homos  for  mechanics,  laborers  or  other 
wage  earners.  ./Superseded:  see  page  also  65  HLD  1.  Ed. 3^/ 


The  police  power  and  the  power  of  taxation  of  the  states  in 
slum-^loar ancc  and  low-cost  housing  .are  supported  by  a  great  number  of 
decisions.  The  question  of  eminent  domain  in  this  connection  is  some¬ 
what  lo.ss'.  settled.-  So  far  only  a  few  cases,  previously  discussed,  have 
dealt  with  the.  specific  issuo  of  the  exercise  of  the  pc wer  of  eminent 
domain  for  slum- clearance  and  low-cost  housing,  and  in  all  instances  the 
power  of  the  states  was  sustained.  No  unfavorable  decision  has  been 
handed  down  so  far,  and  it  seems  very  unlikely  t hat  there  will  bo  any  in 
the  future.  If  public  housing  has  been  sustained  as  a  public  purpose 
in  taxing  and  police  power  cases,  it  is  reasonable  to  predict  that  the 
use  of  the  power  of  eminent  domain  by  the  states -will  be  admitted  by  the 
courts  when  housing  projects  cannot  bo  achieved  in  any  other  way.  As 
the  law  stands  today,  federal  action  for  tho  general  welfare  seems  to  bo 
limited  to  appr opr i ations ■ of  money,  although  certain  minimum  standards 
for  its  use  may  bo  attached.  This  limitation  of  tho  power  to  provide  for 
tho  general  welfare  does  not  oxist  in  the  case  of  tho  states;  tho  state 
can  use  for  the  general  welfare  any  of  its  sovereign  powers,  with  tho  re¬ 
striction  under  duo  process  that  tho  power  employed  must  boar  a  reason¬ 
able  relation  to  bho  evil  bo  be.  remedied.. 
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AMERICAN  BAR  ASSOCIATION.  Proceedings  of  tho  Sixty-second 
Annual  Mooting.  San  Francisco,  California.  July  10-14, 
1939. 


Matters  of  gonoral  intorost  to  attornoys  in  tho  mombor  agen¬ 
cies  of  tho  Central  Housing  Committee  which  appear  in  tho  Report  of  tho 
Annual  Proceedings  of  tho  American  Bar  Association  follow: 

The  American  Bar  Association's  bill  S.  915,  II.  R.  4236,  76th 
Congress,  on  administrative  law  was  reported  favorably  and  amendod 
(page  518)  to  authorize  the  Supreme  Court  of  tho  United  States  to  pro¬ 
scribe  rules  in  practico  and  procedure  for  tho  hearing  of  all  claims 
and  controversies  between  the  United  States  or  its  governmental  agen¬ 
cies  and  any  other  person.  Tho  bill,  as  amended,  appears  on  page  587 
of  tho  Annual  Report. 

Tho  roport  of  the  section  nil  Roal  Property  Probate  and  Trust 
Law  oontains  tho  following  paragraph: 

’’UNIFORM  MORTGAGE  ACT.  This  committee  has  had  a  number  of 
mootings  and  has  boon  making  a  study  of  a  draft  prepared 
by  tho  Sub-committoo  on  Law  and  Legislation  of  tho  Central 
Housing  Committoe.  It  is  tho  suggestion  of  this  committee 
that  it  continue  its  work  but  in  cooperation  with  tho  Na¬ 
tional  Conference  on  Uniform  State  Laws." 

Tho  section  on  Roal  Property  Probate  and  Trust  Law  is  also 
carrying  on  studios  on  tho  following  subjects:  Standards  for  Title 
Opinions,  Standards  for  Title  Insurance,  Federal  Tax  Lions,  Improve¬ 
ment  of  Land  Records.  Tho  roport  of  this  section  appears  on  pages 
472  to  476,  inclusive,  of  the  Annual  Roport. 

In  a  table  ontitlod  ’’Uniform  Acts  Drafted  and  Adopted  by  tho 
National  Conference  of  Commissioners  on  Uniform  State  Laws  and  Approved 
by  tho  American  Bar  Association”  it  appears  that  the  Uniform  Mechanic's 
Lion  Act  which  was  approved  by  tho  American  Bar  Association  in  1932  has 
been  enacted  in  only  one  jurisdiction. 

Tho  House  of  Dologates  of  tho  American  Bar  Association 
adopted  tho  following  resolution: 

’’Resolved,  That  tho  Association  approves  in  principal  an 
act  permitting  the  United  Status  to  bo  sued  in  tort  in 
rospoct  of  claims  for  property  damago  or  personal  injur¬ 
ies  duo  to  the  negligence  of  Government  officers  and  em¬ 
ployees  in  the  performance  of  their  duties.” 
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Tho  Report  of  the  Standing  Committee  on  Jurisprudence  and  Law  Reform 
contains  some  discussion  of  this  resolution  on  page  211  of  the  Annual 
Report# 

Tho  samo  committee  presented  a  draft  of  a  bill  to  amend  sec¬ 
tions  81,  82  and  83  of  Chapter  9  of  tho  Bankruptcy  Act  to  permit  tho 
adjustment  of  special  assessment  bonds  or  securities  of  any  kind  which 
are  secured- by  special  assessment  or  special  taxes.  The  draft  was 
approved  by  the  House  of  Delegates  and  tho  Committee  was  authorized  to 
urge  its  adoption  by  tho  Congress. 

Tho  Committee  on  Resolutions  offered  a  resolution  which  was 
summarized  by  tho  Committee  as  follows: 

.  .  many  positions  in  governmental  service  now  occupied 
by  laymen  might,  in  tho  public  interest,  bo  hotter  filled 
by  lawyers#  It  /the  resolution/  calls  for  tho  appoint¬ 
ment  of  a  committee  to  make  such  positions  available  to 
lawyers  to  tho  end,  among  other  things,  of  reducing  eco- 
n  omi  c  h  ar  d  s  h  i  p  s  am  ong  1  awy  o  r  s  *  n 

Tho  association  r oc ommondod  that  a  special  committee  on  tho  Economic 
Condition  of  tho  Bar  bo  requested  to  study  this  subject  and  a  motion 
to  that  effect  was  adoptod. 

LEAGUE  OF  NATIONS  EUROPEAN  CONFERENCE  ON  RURAL  LIFE, 

1939.  Report  on  Rural  Housing  and  Planning  by  the 
Health  Committee. 


In  1939  the  European  Conference  on  Rural  Life  was  held  at 
Geneva#  Prominence  was  given  to  a  study  of  improvements  in  the 
planning  of  rural  houses,  the  planning  of  dwellings  grouped  together 
into  villages,  and  the  planning  of  the  areas  in  which  such  houses  or 
villages  are  built.  The  countries  included  in  this  study  were:  Bel¬ 
gium,  France,  Latvia,  Netherlands,  Poland,  Svreden,  Czecho-Slovakia 
and  Yugoslavia. 


The  study  disclosed  the  fact  that  administrative  organi¬ 
zations  have  boon  set  up  in  tho  different  countries  to  deal  with  the 
improvement  of  rural  houses  and  their  outbuildings.  In  consoquonco 
of  their  economic,  social  and  political  circumstances,  different  coun¬ 
tries  nocossarily  followed  different  internal  policies  to  achieve 
their  purpose.  Spooial  stress  has  boon  laid  on  collaboration  between 
Government  Departments  and  private  cultural  or  occupational  bodies. 

Tho  latter  find  it  easier  to  penetrate  the  rural  environment  from 
which  they  come  and  whose  confidence  they  possess. 
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Tho  general  measures  taken  to  improve  rural  housing  arc  more 
or  less  developed  according  to  their  naturo.  They  consist  as  a  rule 
of  advico  (plans,  estimates,  specifications,  instructions  for  the  exe¬ 
cution  of  work)  non-roc over able  grants  who tho r  in  money  or  material, 
long-term,’  sometimes  even  vory  long-term,  loans  at  low  rates  of  inter¬ 
est  or  oven  free  of  interest,  with  a  bonus  in  tho  form  of  tho  remission 
of  a  certain  proportion  of  tho  debt  when  tho  work  is  properly  executed. 

In  connection  with  advice  given  in  tho  form  of  standard.’ plans 
or  models,  some  countries  point  out  that  if  these  are  givon  to  peasants 
and  handed  ovor  by  them  to  craftsmen  or  small  building  contractors,  it 
is  difficult  to  carry  them  out.  Accordingly,  when  such  plans  are  pre¬ 
pared,  they  are  intended  not  to  be  givon  direct  to  tho  parties  thom- 
solvos,  but  to  be  passed  to  tho  technical  services  who  advise  those 
parties  on  the  spot  in  tho  light  of  oach  peasant’ s  special  circum¬ 
stances,  or  to  supply  them  with  plans  adapted  to  those  circumstances. 

In  different  countries,  those  technical  experts  may  bo  central  or  pro¬ 
vincial  government  officials  or  private  architects  and  engineers,  whose 
schomes  will,  before  being  put  into  effect,  bo  referred  to  the  depart¬ 
ments  vrhich  have  to  decide  about  tho  loans  or  grants. 

The  problem  of  housing  tho  agricultural  worker  is  somewhat 
complex;  its  solution  lies,  not  only  in  getting  rid  of  overcrowding, 
but  also  in  fitting  up  tho  house  so  as  to  make  it  healthy  and  comfort¬ 
able  (water,  heating,  lighting,  etc.). 

During  tho  past  twenty  yoars  in  most  couri trios,  and  nearly 
fifty  years  in  some,  legislation  has  been  introduced  to  promote  the 
building  of  choap  houses  or  tho  purchase  of  small  holdings  with  a 
cottago  attached.  As  in  the  caso  of  housing  regulations,  the  chief 
object  of  such  legislation  is  to  supply  urban  dwellings,  choap, 
healthy  and  as  comfortable  as  possible,  for  the  working  class  and 
persons  of  modest  income  who  live  chiefly  on  their  earnings. 

Such  houses  aro  built  by  private  companies,  or  provincial 
or  communal  administrations,  and  are  oithor  rented  to  the  occupiers 
or  sold  to  them,  the  price  being  paid  off  in  comparatively  small 
annual  installments. 


Extended  research  on  housing  is  being  conducted  in  tho 
various  countries  to  find  typos  of  buildings  suitable  both  from  tho 
health  and  from  the  practical  farming  standpoint  and  economical  cost. 
Now  materials,  tho  way  to  use  them,  and  standar dized  materials  and 
parts  ready  to  bo  assembled  on  the  spot,  aro  also  studied.  Research 
work  of  this  kind  is  going  on  continually  and,  as  a  result,  stan¬ 
dard  appliances,  for  ventilation  and  economical  boating,  for  in¬ 
stance,  are  being  introduced.  Economical  heating  has  boon  specially 
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studied  in  such  countries  as  Poland.  It  is  a  useful  way  of  preventing 
the  overcrowding  caused  by  the-  tenants’  occupying  the  same  room  day 
and  nij^ht  during  the  winter. 

In  regard  to  sanitary  laxvs  and  regulations  on  housing,  all 
countries  now  have  their  housing  laws  and  by-laws.  Those  lay  down  the 
health  conditions  which  must  bo  observed  in  houses,  and  aim  at  the  abo¬ 
lition  of  slums-.  Some  of  those  laws  and  regulations  contain  only  a  few 
clauses  applicable  to  the  rural  house  or  its  outbuildings  and  to  tho  san¬ 
itary  arrangements,  but  tho  more  recent  housing  regulations  are  taking 
into  consideration  the  characteristic  features  of  tho  countrysido. 

In  planning  rural  communities ,  the  object  is  to  provide  their 
inhabitants  with  such  common  services  as  they  cannot,  or  cannot  ade-' 
quately  provide  for  themselves  on  farms.  Those  services  consist  of 
administrative  buildings,  places  of  worship,  health  buildings  and  prom¬ 
ises  ,. communal  contors  where  all  kinds  of  sporting,  cultural  and  artis¬ 
tic  societies  and  associations  hold  their  mootings,  sports  grounds, 
promonados  and  public  gardens  for  tho  leisure  and  recreation  of  the  in¬ 
habitants,  and  public  and  communal  services  such  as  fair- grounds, 
covered  markets,  etc. 

In  regard  to  the  systems  for  public  supply  and  : distribution 
of  drinking-water,  tho  thickly  populated  countries  or  districts  aro 
well  dovolopod  or  in  course  of  rapid  development.  As  the  amount  of 
water  required  is  generally  considerable,  extensive  or  deep  reservoirs 
have  to  bo  built  in  places  suitablo  by  their  natural  configuration. 

In  rural  areas  with  widely  scattered  farms  or  vory  small  cen¬ 
ters  of  population,  on  the  other  hand,  the  amount  of  water  required  is 
relatively  limited;  hence  adjacent  local  supplios  generally  prove  suf¬ 
ficient. 

Tho  question  arose  as  to  whether  wrater- supply  systems  aro  to 
bo  undertaken  on  a  district  basis  or  on  a  small  group  of  villages.  Tho 
advantages  of  a  large-scale  system  aro  obvious  from  the  standpoint  of 
the  efficiency  and  offectivo  supervision  of  tho  undertakings  and  in¬ 
stallations;  this  typo  of  system  has  been  largely  omployed  in  Belgium 
and  the  Netherlands,  whore  tho  density  of  tho  population  is  high  and 
rural  communities  aro  close  to  one  another.  But  it  appears  to  be  much 
less  advantageous  in  countrios  with  a  scattered  population  and  small, 
widely  separated  communities — except  whore  there  are  no  local  supplies 
of  drinking-water,  as  in  tho  Carso  province  of  Yugoslavia.  In  France, 
whore  districts  vary  greatly  as  regards  density  of  rural  population 
and  distance  between  villages,  both  regional  and  local  systems  aro 
applied,  according  to  tho  particular  circumstances. 
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The  stage  of  rural  electrification  reached  in  different  coun¬ 
tries  varies  greatly.  It  is  well  advanced  in  Belgium,  France,  Nether¬ 
lands  and  Sweden,  subject  to  the  reservation  that,  even  where  the  cen¬ 
ter  of  the  group  has  been  electrified,  outlying  areas  aro  not  always 
linked  to  the  system;  the  obstacles  to  complete  electrification,  in 
such  cases,  diminish  as  the  donsity  of  the  population  increases  and  the 
distanco  separating  outlying  areas  from  the  center  of  the  group,  or  the 
main  power-line,  dwindlos. 

In  other  countries,  electrification  has  proceeded  inoro  slowly 
on  account  of  the  distanco  between  farms  and  tho.  scattered  character 
and  small  numbers  of  the  population  of  rural  communities.  The  construc¬ 
tion  of  central  power-stations,  recently  completed  or  now  in  progress, 
to  supply  towns  and  industrial  centers,  will  alio w  country  areas  to  be 
supplied  in  the  future  in  varying  proportions. 

Tho  need  for  propaganda  for  tho  improvement  of  hoalth  and  so¬ 
cial  standards  among  rural  populations  has  boon  considered.  This  propa¬ 
ganda  has  takon  many  and  varied  forms  in  tho  several  countries;  its  ob¬ 
ject  is  to  reach  agriculturists  on  tho  spot,  and  to  make  thorn  understand 
or  appreciate  more  fully  the  advantages  offered  by  these  fundamental  im¬ 
provements  in  tho  conditions  of  rural  existence. 
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(The  following  list  of  current  references,  while  by  no 
means  exhaustive,  indicates  the  'availability  of  material 
concerning  legal  problems  regarding  housing  and  related 
documents.) 

t  .  . 

BANKRUPTCY  (Also  see  Reorganization) 

Assignment  of  Accounts  Receivable  as  affected  by  the  Chandler  Act  by 
Ralph  R.  Neuhoff,  34  Illinois  Law  Review  538-548.  (January,  1940) . 


constitutional: LAW  .  . 

Current  Constitutional  Fashions  by  E.  F.  Albortsworth,  34  Illinois 
Law  Review  519-537.  (January,  1940). 


CONTRACTS 

-Strike  Clause  Held  to  Impose  no  Obligation  on  Seller  to  Remedy  Prior 
Strike  -  Clause  t)of icioncios,  note  on  I) ant  cc  Russe'll,  Inc.  v.  Grays 

Harbor  Exportation  Co.  106F.  (2d)  911  (C.C.A.  9th  1939)  in  53  Harv.L.B. 
489-90.  (January,  1940). 

-The  Doctrine  of  the  Proper  Law  of  the  Contract  in  the  English  Conflict 
of  Laws  by  M.  Schmitthoff,  28  Georgetown  Law  Journal  447-463.  (January, 

1940).  " 


HOUSING 

-Connecticut 

An  Act  Establishing  the  Connecticut  Development  Commission.  Laws, 
Statutes ,  Etc.  Connecticut  (1939).  6p. 

-Foreign 

Soviet  Housing  Law  by  John  N.  Hazard,  1939.  Now  Haven:  Yale  Uni¬ 
versity  Press;  London:  Humphrey  Milford,  Oxford  University  Press 
(Pp  vi,  178)  roviowed  by  Arthur  M.  Brown  in  26  A.  B.  A.  Journal' 
188.  (February,  1940). 


CHC  6011 


No.  67 


February  1940 


65 


HOUSING  LEGAL  DIGEST 


HOUS ING  (contd.) 

-Foreign  (contd.) 

-Housing  Laws  of.  tho  Nothor lands. . .  .the  original  housing  law  with 
amendments  and  supplemental  provisions. . .New  York  City  Housing  Author¬ 
ity,  1939.  U.  S.  Federal  Works  Agency.  Work  Projects  Administra- 
\tLon  for  the  City  of  New  i-rork.  Division  of  Foreign  Housing  Studies. 
I38p.  mimeo.,  30cm.  (Legislative  series  II,  issue  No.  l). 

-General 

An  Index  of  Major  Issues  in  State'  Decisions  on  Housing  Authorities 
Laws.  Report  of  the  Legal  Committee  of  the  National  Association  of 
Housing  Officials.  The  Association,  1313  E.  60th  St.,  Chicago. 
November,  1939.  Pub.  No.  Nlll.  Chart,  13  pp.  25/. 

Rent  Control  in  War  and  Peace;  a  study  prepared  under  the  auspices  of 
the  Laws  and  Administration  Committee  of  the  Citizens’  Housing  Coun¬ 
cil  of  New  York.  Edith  Berger  Drellich  and  Andree  Emery.  N.Y.,  Na¬ 
tional  Municipal  League,  1939.  124p.,  tables,  charts,  25cm. 


LAND 

Summary  of  Outstanding  Laws  Affecting  Rural  Lard  Use  Enacted  during 

1939.  Compiled  by  Kenneth  Wfernimont.  Land  Ec o aerie s  Div. ,  Bur.  of 
Agri.  Economics,  Dept,  of  Agri.  Bull.  51.  iv  /  99  pp.  index.  January, 

1940. 


MORTGAGES 

-Foreclosure 

Pennsylvania  Statute  Permitting  Acceptance  of  Deeds  by  Fiduciaries 
In"  Lieu  of  Foreclosure  and '’Administration  of  Land  So  Acquired  as 
Personalty,  53  Harv.  L.  R.  502-3.  (January,  1940) . 

-General 

Georgia  Statute  Allowing  Mortgages  Full  Recovery  for  Converted  Trees, 
53  Harv.  L.  R.  503-5 •  (January,  1940 ) . 


PROPERTY 

Registration  of  the  Title  to  Land  in  tho  State  of  New  York  with 
Sup  elements  as  to  Experience  Elsewhere  -  prepared  by  Richard  R. 
Powell  for  the  New  York  Law  Socioty  under  a  grant  from  Tho  Carnegie 
Corporation  1938.  Reviewed  by  Nathan  William  MacChesnoy,  26 
Amoriean  Bar  Ass’n.  Journal,  158-9.  (February,  1940). 
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REORGANIZATION  (Also  sco  Bankruptcy) 

- Jurisdiction  over  claims  against  Indenture  Trustee  for  Collusive 
Breach  -  Note  onTJoirEral'  Hanover  '  Bank”&  Trust  Co",  v.  President  and 
Directors  of  the  Manhattan  Co.,  105  F.  (2d)  130  (Ce  C.  A  .-  2d  1939) 
in  53  Harvard  L.  R,  483-4.  (January,  1940). 

-Plan  Including  Noncoutr ibuting  Stockholders  held  not  ’’Fair  and  Equi¬ 
table"  under  77B  -  Note  on  Case  v.  Los  Angeles  Lumber  Products  Co. 
Ltd.  60  Sup.  Ct.  I  (Nov.  6,  1939)  in  53  Harv.  L.  R.  485-6.  (January, 
1940). 

-Reorganization  -  Tho  Last  Chance  by  Homer  F.  Carey  and  Joseph  B. 
Higgs,  34  Ill.  L,  R.  549-556.  ("January,  1940) » 

-’’Fair  and  Equitable”  Plans  of  Reorganization  -  Comment  in  34  Ill. 

L.  R.  5 89-7T96 .  ((January,  1940j. 


SURETYSHIP 

Surety  on  Fidelity  Bond  Held  Not  Liable  For  Principal’s  Failure  to 
Account  Caused  by  Defalcation  Before  Effective  Date  of  Bond  -  Note 
on  Fidelity  &-  Deposit  Co.  of  Md®  v.  Port  of  Seattle,  106  F.  (2d) 

777  (C.’.C.  Ac  9th,  1939)  in  53 'Harvard  L.  R.  495-6.  (January,  1940). 


ZONING 
Miss  our i 

An  Act  authorizing  county  courts  of  counties .. .to  provide  for 
oountry  planning  and  zoning..  .Missouri,  (1939).  Laws,  Statutes, 
Etc.  14p.  (Senate  Bill  No.  12,  60th  General  Assembly.) 
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"It  has  not  been  long  since  most  home  owners  were  owners  in  only  a 
technical  sense,  staggering  under  a  mortgage  burden,  that  allowed  few 
ever  to  possess  their  properties  debt- free.  Short-Term,  straight  mort¬ 
gages  were  carried  for  only  a  few  years  and  were  renewable  only  at 
heavy  fees;  on  top  of  these  were  second  and  third  mortgages  bearing 
extortionate  charges.  But  under  the  leadership  of  this  Administration 
there  has  been  developed  a  new  program  of  home  ownership  based  on 
long-term,  amortized,  direct-reduction  loans  bearing  the  lowest  inter¬ 
est  rates  in  the  Nation's  history, —  a  program  which  swept  away  second 
and  third  mortgages  and  saved  home  buyers  hundreds  of  millions  of  dol¬ 
lars  i  1  interest  alone.  Not  only  were  financing  charges  on  homes  re¬ 
duced,  but  the  standards  set  by  Government-sponsored  programs  began  to 
give  American  home  seekers  the  kind  of  home  they  deserve." 

Honorable  William  B.  Bankhead, 
Speaker  of  the  House  of  Representatives. 


(From  an  address  before  the  Central  Housing  Committee.) 
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DECISIONS 


BANKRUPTCY  -  FRAZIER- LENKE  ACT 

(in  re  Lysinger,  Feb.  7,  I9I+O ,  U.S.D.C.,  S.  Iowa.  8  U.  S.  Lew 
Week  3ll+. ) 

After  commencement  of  -proceeding  under  Frazier -Lem3.ee  Act,  court 
is  not  required  as  a  matter  of  law  to  stay  foreclosure  proceed¬ 
ings  » 

The  commoncemant  of  proceedings  under  the  Frazior-Lemke  Act  does 
not  require  the  court,  as  a  matter  of  law,  to  stay  the  prosecution  of  fore¬ 
closure  proceedings.  The  court  has  oowor  after  the  commencement  of  the 
proceedings  to  permit  a  continuance  of  a  foreclosure  action  on  a  finding 
that  the  mortgaged  property  is  burdensome  to  the  estate. 

In  the  instant  case,  the  commissioner  erred  in  holding  otherwise 
on  the  theory  that  under  the  recent  decision  of  the  Supreme  Court  of  the 
United  States  in  John  Hancock  Mutual  Life  Insurance  Co.  v.  Bartels  (7  LW 
663),  there  can  be  no  release  of  the  real  estate  when  proceedings  have 
been  commenced  since  the  statute  has  to  do  with  administration  end  not 
with  liquidation. 

”  I  am  satisfied  that  the  recently  decided  Bertels  case  does  not 
go  as  far  as  the  commissioner’s  interpretation  thereof,  as  the  court  ex¬ 
pressly  said:  ’We  are  not  here  concerned  with  questions  Which  may  arise 
in  the  course  of  the  administration  under  the  statute,  but  merely  with  the 
duty  to  follow  the  procedure  which  the  statute  defines  and.  the  District 
Court  failed  to  observe.’  And.  the  Supreme  Court  in  the  Wright  v.  Vinton 
Branch,  ^>00  U.S.  l+OO,  case  indicated,  that  in  the  due  course  of  the  ad¬ 
ministration  of  the  Act  there  was  some  latitude  in  the  administration  where 
it  appears  that  to  carry  out  the  exact  provisions  of  Subsection( s ) .would 
substantially  affect  the  security  of  the  secured  creditors." 

However,  the  commissioner  is  not  warranted  in  releasing  the 
property  as  burdensome  to  the  estate  by  the  mere  feet  that  the  value  of 
the  real  estate  is  less  than  the  security.  Nor  is  inability  to  pay  in 
full  the  entire  debt  structure  at  the  end  of  the  three  year  period  alone 
sufficient.  In  the  instant  case,  the  action -of  the  commissioner  is  sus¬ 
tained  since  the  court  can  find  no  reason  to  interfere  rath  the  commis¬ 
sioner’s  conclusion  .that  the  land  should  not  be  released  from  administration. 
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BANKRUPT CY  -  ORDERS  OF  COURT 

(in  the  Matter  of  D.  I*  Cooper,  Bankrupt,  District  Court  of 
the  United  States  for  the  Eastern  District  of  Oklahoma.  De¬ 
cided  February  l6,  I9I4O  • ) 

In  a  proceeding  under  Section  7  5  of  the  J3nn]<epuptj3y  Act ,  on 
order  s ustai n i ng  a  mo t i on  an d  dismiss ing  the  p r o c 0 o d ing  as 
to  mo rtgago d  realty  and  aut hor i  zj.  nr  the  mor tga gee  to  pr o 
coed  with  foreclosure  in  a  stato  court  is  such  an  order  as 
may  be  appealed  from,  and  if  not  appealed  from,  becomes  fi¬ 
nal  and  binding  whether  right  or  wrong . 

D.  I.  Cooper,  a  mortgagor  to  TIOLC,  filed  a  proceeding  as  a  far¬ 
mer  under  Section  75  of  the  Bankruptcy  Act.  He  urns  adjudged  a  bankrupt 
under  the  provisions  of  subsect ion( s ) ,  Thereafter,  KOLC  filed  a  motion 
to  dismiss  the  proceeding  on  the  grounds  that  it  had  not  been  filed  in 
good  faith,  no  bona  fide  plan  or  offer  of  composition  or  extension  had 
been  submitted,  and  there  was  no  reasonable  probability  of  eventual  debt 
liquidation,  the  real  estate  not  being  worth  the  amount  of  the  debt  and 
there  being  no  hope  of  rehabilitation,  O11  September  6,  1939,  the  court 
sustained  the  motion  of  HOLC  and  entered  an  order  dismissing  the  pro¬ 
ceeding  in  so  far  as  it  affected  the  realty  mortgaged  to  HOLC  and  autho¬ 
rizing  HOLC  to  proceed  with  the  foreclosure  of  its  mortgage  in  the  state- 
court,  which  it  did. 

After  the  decision  of  the  Supreme  Court  of  the  United  States  on 
December  iq,  1939*  in  the  case  of  John  Hancock  Mutual  Life  Insurance  Co, 
v,  Benno  Bartels,  Cooper  filed  a  motion  to  vacate  the  order  of  September 
6,  1939*  and  to  reinstate  the  proceeding,  the  basis  of  the  motion  being 
that ’ the  court  was  without  authority  to  enter  the  order  of  September  6, 
1939 i  and  that  said  order  was  void.  The  court  held  that  the  order  of 
September  6,  1939*  was  not  void  but  was  such  an  order  as  could  have  been 
appealed  from  had  an  appeal  been  taken  at  the  proper  time;  that  the  time 
for  appealing  had  expired,  and  that  said  order  had  therefore  become  final, 
whether  right  or  wrong.  The  court,  relying  on  McWilliams  v.  Bla.ckard,  96 
Fed.  (2d)  [4.3  and  Morey  v.  Miller,  95  Nod.  (2d)  oil,  denied  Cooper's  motion 
to  set  asido  the  order  of  September  6,  1939,  and  refused  to  reinstate  the 
proceeding. 


BUILDING  TRADES  PROBE  _BY  THE  DEPART!  *E  AT  OF  JUSTJCE 
/mother  conviction  against  violation  of  the  Sherman  Anti¬ 
trust  Act  in  the  building  industry  has  boon  obtained  by 
the  Department  of  Justice, 


The  Southern  Pinos  Association  of  New  Orleans,  et  al . ,  on 
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February  23,  1940,  entered  a  plea  of  Nolle  Contendre  and  was  fined  $10,000, 
Two  other  defendants  were  fined  $1,000  each. 

In  this  case,  the  Department  of  Justice  obtained  prosecution  on 
the  following  violations  of  Section  I  of  the  act:  a)  unlawfully  fixing 
uniform,  arbitrary  and  non-competitive  prices  in  Southern  Fine  territory; 

b)  curtailing  and  restricting  the  amount  of  Southern  pine  lumber  produce; 

c)  maintaining  and  enforcing  an  agreed  policy  on  distribution,  thereby 
controlling  channels  through  which  said  lumber  was  and  is  distributed  to 
the  consuming  public;  d)  maintaining  and  enforcing  certain  practices  and 
rules,  together  with  promotion  activities  that  have  unjustly  excluded 
others  from  engaging  in  said  -trade  and  commerce. 


CONSTITUTIONAL  LAW  -  HOUSING  AUTHORITIES  ACT 

(State  of  Ohio,  ex  rel  Ellis,  etc.  v.  Sherrill,  etc.  (Decided 
February  28,  1940.) 

If  p.  plan  as  formulated  by  a  local  housing  authority  comes 
within  the  purview  of  the  housirg  act  andmeets  the  approval 

of  the  USEA,  whereby  the  latter  is  willing  to  lend  Federal 

funds  in  furtherance  of  th e  local  plan,  a  court  may  not  in¬ 
terfere  . 

This  case  involved  a  writ  of  mandamus  to  compel  the  city  mana¬ 
ger  of  Cincinnati  to  sign  and  execute  a  contract  (cooperation  and  equi¬ 
valent  elimination  agreement)  with  the  Cincinnati  Housing  Authority  for 
the  purpose  of  aiding  and  facilitating  the  execution  of  a  low-rent 
housing  program.  The  city  manager  had  been  authorized  and  directed  to 
sign  the  contract  under  a  city  ordinance.  He  refused  because  of  an  ex¬ 
pressed  doubt  as  to  the  validity  of  the  action  of  the  city  council  and 
of  the  constitutionality  of  the  state  housing  enabling  acts. 

An  answer  consisting  of  seven  defenses  was  filed.  A  demurrer 
thereto  was  sustained  as  to  all  defenses  except  the  third  (Docket  No. 
27410,  Court  Journal  35,  p.  441,  Jan.  Term,  Supreme  Court  of  Ohio;  De¬ 
ported  in  64  HLD  5)  which  stated,  in  substance,  that  the  money  to  be 
lent  by  the  USHA  to  the  Cincinnati  Housing  Authority  for  the  construc¬ 
tion  of  low-rent  housing  projects  on  vacant  land  would  not,  as  planned, 
constitute  (a)  "low-rent  housing",  or  (b)  "slum  clearance"  as  contem¬ 
plated  by  the  USHAct;  and  that  the  proposed  loan,  being  neither  for 
low-rent  housing  nor  for  slum  clearance  was  unauthorized  by  the  USHAct. 

Testimony  by  deposition  was  taken  on  the  issues  joined  and 
this  decision  is  confined  to  such  issues,  the  constitutionality  of  the 
Ohio  Housing  Authority  Law  having  been  previously  upheld.  In  granting 


CHC  6052 


No.  68 


HOUSING' IEGAL  DIGEST 


March  1940 


4 


the  writ,  the  Supreme  Court  of  Ohio  stated: 

"An  examination  of  the  evidence  presented  in  the  pending  case 
shows  on  the  whole  a  car  of  lly  conceived  and  "balanced  plan  to  abolish 
selected  slum  areas  in  the  city  of  Cincinnati  and  to  provide  low-rent 
dwelling  units  within  the  municipal  limits  for  families  of  low  incomes, 
in  general  conformity  with  the  purpose  and  design  of  the  controlling 
legislation. 

"If  a,  plan  as  formulated  "by  a  local  authority  comes  within  the 
purview  of  the  housing  act  and  meets  the  approval  of  the  National  Hous¬ 
ing  Authority,  whereby  it  is  willing  to  lend  Federal  funds  in  furtherance 
thereof,  a  court  may  not  interfere. 

"As  we  view  the  situation,  no  valid  or  sufficient  reason  exists 
for  the  refusal  of  the  respondent  to  sign  the  contract  as  directed  by  the 
city  ordinance." 


CONSTITUTIONAL  LAW  -  POLICE  POWER 

(City  of  Rochester  v.  Olcott,  et  al. ,  City  Court  of 
Rochester,  Criminal  Branch,  Monroe  County,  16  N.Y.Supp. 
2d  256. ) 

The  owner  of  a  trailer,  having  complied  with  all  sani¬ 

tary  requirements  under  municipal  ordinance,  cannot  be 
subjected  to  the  requirement  of  procuring  a  permit  to 

occupy  trailer  as  a  residence,  since,  like  the  owner  of 
a  dwelling,  owner of  a  trailer  may  be  required  to  con¬ 

form  to  sanitary  provisions,  but,  having  compli ed  there¬ 
with,  he  may  then  occupy  without  a  permit.  The  use  of 
structures  for  dwellings  may  lawfully  be  interf ored  with 
by  the  state  or  an  authorized  subdivision  through  sani¬ 
tary  requirements,  building  codes  and  by  zoning  restric- 
t ions. 


The  defendants  are  husband  and  wife.  They  were  charged  with 
unlawfully  using  a  trailer  as  a  residence  for  more  than  a  year  without 
having  a  permit  therefor  issued  by  the  Commissioner  of  Public  Safety, 
in  violation  of  the  Penal  Ordinance  of  the  City  of  Rochester  relating 
to  trailers.  Violation  is  punishable  by  imprisonment  or  a  fine,  or 
both. 


The  defendants  challenged  the  const itutionality  of  this  ordi¬ 
nance  which  provides  as  follows: 
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"(1)  That  no  trailer  shall  he  used  for  a  residence  for  more 
than  forty  eight  hours  without  a  permit  hy  the  Commissioner  of  Public 
Safety;  (2)  That  no  permit  shall  he  issued  unless  the  trailer  shall  he 
provided  with  certain  specified  sanitary  equipment  connected  with  the 
City  sanitary  sewer;  and  (3)  that  such  permit  may  he  revoked  at  any 
time  hy  the  Commissioner  of  Public  Safety  or  the  Council  of  the  City  of 
Rochester. " 

It  was  urged  hy  the  city  that  the  ordinance  was  a  proper  ex¬ 
ercise  of  the  police  power  and  that  the  power  is  "exercised  to  promote 
the  health,  comfort,  safety  and  welfare  of  society".  But  the  applica¬ 
tion  of  the  power  is  not  always  simple  or  easy.  The  general  welfare 
of  the  people  is  to  he  Considered,  and  even  under  such  circumstances 
private  property  cap not  ho  taken  for  a  public  purpose  without  just 
compensation. 

The  court  said  that  "that  part  of  the  ordinance  requiring 
specified  sanitary  equipment,  pertains  to  and is  intended  to  promote 
the  health  of  those  occupying  the  trailer  and  the  comfort  and  welfare 
of  those  in  the  neighborhood  .  .  . 

"If  a  s  true  tier  e  does  not  menace  the  health  or  welfare  of  the 
person  or  family  living  it,  nor  of  the  neighborhood  around  it,  then 
may  a  permit  he  required  of  its  owner  before  he  may  legally  occupy  his 
property  for  the  very  purpose  for  which  it  is  lawfully  equipped?" 

The  court  held  that  the  city  could  not  require  the  defendant 
to  obtain  a  permit  to  live  in  his  house.  It  said;  "Authority  to  per¬ 
mit  implies  power  to  refuse.  A  permit  is  not  a  contract.  It  is  not 
property.  It  may  he  revoked.  People  ex  rel.  Lodes  v.  Department  of 
Health,  189  N.Y.  187,  192,  82  N.3.  187,  13  L.R.A.,  N.S.  894;  Fuller  v. 
Schwab,  124  Mi. sc .  659,  280  N.Y-S.  239.  If  a  permit  may  he  required  of 
the  owner  to  occupy  a  fit  structure,  he  then  holds  his  shelter  at  the 
whim  of  a  dictator. 

"The  use  of  structures  for  dwellings  may  lawfully  he  inter¬ 
fered  with  hy  the  state  or  an  authorized  subdivision  thereof,  through 
three  recognized  methods;  (l)  Through  sanitary  requirements ,  (2)  hy 
building  codes,  and  (3)  hy  zoning  restrictions.  The  test  'of  legality 
of  "tile  requirement,,  t-he  regulation  or  the  r estr  iction  is;  is  it  re¬ 
lated  to  and  aimed  at  promoting  the  health,  the  comfort,-  the  safety  or 
the  welfare  of  the  community? 

":  .  .  .  The  owner  of  a  trailer,  having  complied  with  all 
sanitary  requirements  applicable  to  dwellings  for  single  families,  may 
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no  more  he  subjected,  to  the  requirement  of  procuring  a  permit  to  occupy 
it  as  a  residence,  than  may  the  owner  of  a  newly  constructed  or  altered 
single  dwelling  be  required  to  obtain  a  permit  to  occupy  it.  He,  like 
the  owner  of  a  dwelling,  may  be  required  to  conform  to  sanitary  pro¬ 
visions.  But  having  complied,  he  may  then  occupy  .  .  . 

H It  is  well  settled  that  a  municipality  may  grant  or  refuse 
permits  to  conduct  any  business  affecting-  the  health,  comfort  or  safety 
of  its  inhabitants.  Fuller  v.  Schwab,  124  Misc  .  659,  280  N.Y.S.  289, 
290.  To  accomplish  these  objectives,  the  state  or  municipality  may 
regulate  such  businesses  provided  the  regulation  is  not  unreasonable. 
City  of  Rochester  v.  Macauley-Fien  Co.,  199  N.Y.  207,  92  N.E.  641,  32 
LEANS. ,  554;  City  of  New  York  v.  Williams  &  Frice,  15  N.Y.  502.  But 
using  a  trailer  as  a  residence  is  not  conducting  a  business.  Shelter 
is  a  condition  precedent  to  life  itself. 

,fIn  troubled  times  like  these,  when,  owing  to  the  economic 
maladjustment,  when  the  amount  of  unemployment  is  almost  unparalleled, 
when  the  demands  of  social  and  economic  welfare  of  our  citizens  chal¬ 
lenge  to  the  utmost,  the  capacity  of  the  state  to  meet  and  satisfy 
them,  it  would  seem  that  a  married  couple,  who  are  willing  to  accept 
the  modest  accommodations  of  a  trailer  for  more  than  a  year,  should  be 
commended,  rather  than  they  should  be  driven  from  its  sheltering  walls 
out  into  the  street!  This  ordinance  which  demands  a  permit,  before  a 
trailer  which  offends  no  zoning  restriction,  no  building  requirement, 
may  lawfully  be  used  as  a  residence,  however  complete  its  sanitary 
equipment,  a  permit  that  is  summarily  revocable  without  just  cause, 
fails  to  meet  the  test,  by  which  -the  exercise  of  police  power  must  stand 
or  fall.  It  is  not  related  to  the  health,  comfort,  safety  or  welfare 
of  the  community.  It  deprives  the  owner  of  a  property  right  guaranteed 
by  the  Constitution,  the  right  to  occupy  his  trailer  lawfully  equipped, 
as  a  residence.  It  is  invalid.  The  information  is  dismissed. v 


COVENANTS  -  DEEDS 

(Moore  et  al  v.  Kimball  et  al.  - Mich. - ,  289  N.W. 

213.) 

A  building  restriction,  unless  perpetual,  terminates  with 

expiration  of  the  time  limited  for  its  duration.  The  sup¬ 
posed  intention  of  jar ties  to  a  deed  cannot  overcome  their 
expressed  agreements. 

The  plaintiffs,  home  owners  in  a  subdivision  in  Detroit,  filed 
suit  to  restrain  defendant  from  erecting  a  building  to  be  used  for 
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dental  and  medical  offices  on  a  vacant  lot  which  he  had  purchased  in  the 
subdivision.  When  the  plat  of  the  subdivision  was  recorded  on  December 
23,  1913,  in  the  office  of  the  register  of  deeds,  and.  the  sale  of  the 
lots  therein  commenced,  the  owners  of  the  subdivision  included  in  each 
of  the  deeds  to  lots  purchased  restrictive  covenants  providing  that  no 
stores,  etc.,  be  built  thereon  and  that  nothing  but  one  dwelling  houses 
and  necessary  outbuildings  be  erected  thereon.  It  further  provided  that 
the  "restrictions  shall  run  with  the  land  and  shall  continue  in  force 
for  a  period  of  25  years  from  the  date  of  the  subdivision  of  said  land". 
Over  250  homes  have  been  built  on  the  land  since  its  subdivision. 

The  defendant  purchased  his  lot  in  December  1937  and  the  25- 
year  restriction  expired  in  1938.  Thereafter  the  defendant  sought  to 
erect  the  building  in  question,  riaintiffs  claimed  that  the  lot  of  de¬ 
fendant  is  burdened  with  a  reciprocal  negative  easement,  restricting 
the  owner  of  such  property  to  compliance  with  the  conditions  set  forth 
in  the  deeds,  but  defendant  contended  that  the  restrictions  expired  at 
the  end  of  the  25-year  period  and  that  his  lot  is  no  longer  subject  to 
them.  The  trial  court  found  for  plaintiffs  and  defendant  appealed. 

Upon  appeal  the  decree  of  the  circuit  court  was  vacated.  The  plaintiffs 
claimed  that  the  subdivision  had  become  a  residential  district  in  con¬ 
formance  with  the  plan  of  development  for  this  district,  and  claimed 
that  because  of -notice  on  the  part  of  defendant,  his  property  was  sub¬ 
ject  to  a  reciprocal  negative  easement,  restricting  the  land  thereafter 
to  conformity  with  the  plan. 

In  regard  to  reciprocal  negative  easements  the  court  said: 
"Reciprocal  negative  easements  are  discussed  in  14  Am.  Jur.  p.  612,  as 
follows:  1 Under  certain  circumstances  a  restrictive  agreement  is  im¬ 

plied.  The  vi ew  has  been  taken  that  where  the  owner  of  two  or  more 
lots  situated  near  one  another  conveys  one  of  the  lots  with  express 
building  restrictions  applying  thereto  in  favor  of  the  land  retained 
by  the  grantor,  the  servitude  becomes  mutual,  and  during  the  period  of 
restraint,  the  owner  of  the  lots  retained  may  do  nothing  that  is  for¬ 
bidden  to  the  owner  of  the  lot  sold.  Such  an  .implied  covenant  arises 
where  the  deed  of  conveyance  provides  that  the  conditions  are  for  the 
benefit  of  all  present  and  of  future  owners  of  lots  in  the  subdivision. 
Such  a  restriction  is  said  to  create  a  reciprocal  negative  easement, 
which  is  enforceable  against  the  grantor  or  a  subsequent  purchaser  of 
the  lot  from  him  with  notice,  actual  or  constructive.  The  general 
view,  however,  is  that  in  the  absence  of  a  permanent  building  scheme 
there  are  no  implied  restrictions  upon  the  remaining  lots  .  .  .  §199. 

'Where  a  permanent  building  scheme  is  established  for  the 
benefit  of  the  purchasers  of  various  lots  in  the  tract, the  parts  of  the 
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tract  remaining  in  the  hands  of  the  vendor  or  subsequently  sold  arc  bound 

to  the  observance  of  the  restrictive  covenant ST . It  is  not  necessary, 

where  there  is  a  general  building  plan  or  scheme  covering  a  tract  of  land, 
that  the  restriction  be  contained  in  the  deed  to  each  lot.  If  the  gene¬ 
ral  plan  has  boon  maintained  from  its  inception,  has  been  understood*  ac¬ 
cepted,  relied  on,  and  acted  upon  by  all  in  interest,  it  is  binding  and 
enforceable  on  all  inter  se. *  §  200  ...” 

Then  the  court  went  on  to  say  in  overruling  the  lower 1  courts 
decision:  ”...  It  is  claimed  that  the  parties  intended  that  the  ex¬ 

pression  of  the  25-year  period  of  restriction  was  for  the  purpose  of 
building  up  a  residential  neighborhood;  that  the  period  was  defined 
merely  in  order  to  terminate  the  responsibility  of  the  subdividers  1  in 
protecting  the  proper  development  of  the  street  in  the  way  it  was  origi¬ 
nally  laid  out1;  that  it  was  contemplated  that  there  would  be  no  changes 
after  such  period,  and  that  the  1  general  common  plan  was  to  keep  it  as  a 
residence  street  permanently*. 

”The.  supposed  intention  of  the  parties  cannot  overcome  their 
express  agreement,  18  C.J.  p.  254;  and  a  restriction  will  not  be  en¬ 
larged  or  extended  by  construct  ion  even  to  accomplish  what  it  may  be 
thought  the  parties  may  have  desired,  had  a  situation,  which  later  de¬ 
veloped,  been  foreseen  by  them  at  the  timo  the  restriction  was  written. 
Davidson  v.  Sohier,  220  Mass.  270,  107  N.E.  958.  Where  the  language 
of  the  restriction  is  clear,  the  parties  will  be  confined  to  the 
language  which  they  employed.  A  building  restriction,  unless  perpetual, 
terminates  with  the  expiration  of  the  time  limited  for  its  duration. 

Welch  v.  Austin,  187  Mass.  256,  72  N.E.  972,  68  L.H.A.  189;  Eckhart  v. 
Irons,  18  Ill.  App.  173. 

”It  is  the  general  rulethat  restrictions  will  be  construed 
strictly  against  those  claiming  to  enforce  them,  and  all  doubts  re¬ 
solved  in  favor  of  the  free  use  of  the  property  .  .  . 

"Upon  a  review  of  the  record  we  are  of  the  opinion  that  the 
restrictions  were  clear  and  unambiguous.  They  terminated  upon  expira¬ 
tion  of  the  time  provided  for  their  duration.  They  cannot  be  enlarged 
beyond  their  plain  language  to  encompass  that  which  was  not  expressed; 
and  they  cannot  be  extended  by  evidence  of  what  the  parties  intended  by 
such  restrictions;  but  are  conclv-sive  on  their  face.  As  ?/as  said  in  a 
similar  instance  in  Boston  Baptist  Social  Union  v.  Eoston  University, 

183  Mass.  202,  66  N.E.  714,  715,  *  If  it  had  been  the  intention  of  the 
grantor  to  put  a  restriction  upon  the  land  for  all  time,  it  would  have 
been  easy  to  say  so*;  and  in  Tabern  v.  Gates,  231  Mich.  581,  204  N.W. 

698,  699,  in  a  controversy  involving  building  restrictions,  the  court 
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remarked,  in  answer  to  one  of  the  contentions  made,  that  ’it  would  have 
been  sufficient  to  have  inserted  a  general  restriction  for  residential 
uses’.  The  supposed  intention  of  parties  cannot  overcome  the  express 
language  of  the  restrictions  in  this  case. 

"From  the  foregoing,  it  is  our  conclusion  that  no  claimed  re¬ 
striction  is  enforceable  against  defendant,  since  the  restrictive  period 
has  expired  and  no  negative  reciprocal  easement  runs  against  defendant’s 
premises  after  such  time." 


MORTGAGES  -  EG RE CIO SURE  -  SALE  PRICE 

(HOLC  v.  James  P.  K.  Callahan,  et  ux. - Wash. - .  Opinion 

given  February  9,  1940.) 

Refusal  of  trial  court  to  confirm  foreclosure  sale  because  of 
mere  inadequacy  of  price  unattended  by  any  irregularities  or 
unfair  conduct  or  ad  van  tag  e  talc  on,  hel  d  to  constitute  an  abuse 
of  discret ion. 

I 

In  an  HOLC  foreclosure  suit  in  the  Superior  Court  of  Grays  Har- 
bdr  County,  Washington,  its  judgment  on  its  note  was  for  $6,031.42,  plus 
interest,  attorney’s  fees  and  some  other  items.  At  the  foreclosure  sale 
HOLC  bid  in  the  property  for  $5,600,  leaving  a  deficiency  of  $669.09.  At 
the  date  of  sale,  the  property  was  subject  to  unpaid  taxes  and  assess¬ 
ments  amounting  to  approximately  $600.  The  mortgagor-judgment  debtors, 
Callahan  and  wife,  filed  objections  to  confirmation  of  the  sale  and  upon 
the  hearing  thereof  the  trial  court  entered  an  order  denying  confirmation 
of  the  sale,  and  directing  that  the  property  be  resold.  From  this  order, 
HOLC  appealed  to  the  Supreme  Court  of  the  State  of  Washington.  The  fur¬ 
ther  facts  appear  from  the  following  quotation  from  the  opinion  of  the 
Supreme  Court: 

"The  order  appealed  from  recites  that  the  amount  bid  for  the 
property  by  the  plaintiff  (HOLC)  was  wholly  inadequate,  for  the  reason 
that  the  actual  value  of  the  ;  property  at  the.  time  of  sale  was  far  in 
excess  of  the  amount  of  plaintiff’s  judgment  and  the  amount  bid  by 
plaintiff.  The  order  also  recites  that  an  appraiser  employed  by  plain¬ 
tiff,  ’consulted  the  defendant,  Callahan,  as  to  the  rental  value,  and 
said  defendant  f  ixod  this  value  at  $5C  per  month,  which  would  make  a  to¬ 
tal  for  the  year  of  redemption  of  $600;  that  this  appears  to  the  court 
as  an  attempt  on  the  part  of  the  plaintiff  to  deprive  the  defendants  of 
the  value  of  the  right  of  possession  during  the  period  of  redemption’. 

"The  evidence  introduced  on  behalf  of  appellant  (HOLC)  is  to 
the  effect  that  the  reasonable  market  value  of  the  property  at  the  time 
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of  the  sale  did  not  exceed  the  amount  hid.  Several  witnesses,  testify¬ 
ing  on  behalf  of  respondents,  valued  the  property  at  from  $7,800  to 
$8,500.  From  the  record,  it  appears  that,  while  the  house  should  have 
a  rental  value  of  fifty  dollars  per  month,  it  would  probably  be  diffi¬ 
cult  to  obtain  a  tenant  who  would  pay  that  amount  for  it. 

"It  is  admitted  that  the  notice  of.  sale  required  by  law  was 
given,  and  no  objection  to  the  sale  is  urged,  save  the  alleged  inade¬ 
quacy  of  the  price  bid.  Respondent  James  F.  H.  Callahan  deposed  that 
the  purchase  price  of  the  property  in  1928  was  slightly  over  nine 
thousand  dollars;  that  immediately  after  purchasing  the  property,  he 
expended  four  thousand  dollars  in  improving  the  house,  and  one  thousand 
dollars  in  improving  the  yard,  making  an  entire  investment  of  approxi¬ 
mately  fourteen  thousand  dollars;  and  that  thereafter  he  expended 
another  thousand  dollars  in  betterments.  Mr.  Callahan,  pdfter  allowing 
for  depreciation  and  taking  into  consideration  the  decreased  value  of 
property,  stated  that,  in  his  opinion,  the  house  had  a  fair  market 
value  of  $8,500,  against  which  he  charged  the  unpaid  taxes  and  assess¬ 
ments  in  the  s^im  of  six  hundred  dollars,  giving  the  property,  in  his 
opinion,  a  net  value  of  $7,900. 

"Rem.  Rev.  Stat.,  Sec.  591,  provides  for  the  confirmation  of 
sales  of  real  estate  under  judicial  process,  paragraph  (2)  thereof 
reading  as  follows: 

" 1  If  such  objections  be  filed  the  court  shall,  notwithstand¬ 
ing,  allow  the  order  confirming  the  sale,  unless  on  the  hearing  of  the 
motion,  it  shall  satisfactorily  appear  that  there  were  substantial  ir¬ 
regularities  in  the  proceedings  concerning  the  sale,  to  the  probable 
loss  or  injury  of  the  party  objecting.  In  the  latter  case,  the  court 
shall  disallow  the  motion  and  direct  that  the  property  be  resold,  in 
whole  or  in  part,  as  the  case  may  be  as  upon  an  execution  received  of 
that  date* . 

"The  section  of  the  statute  quoted  vests  in  the  court,  in 
the  exercise  of  its  authority  to  confirm  sales  of  land  under  execution, 
a  reasonable  discretion,  in  the  exercise  of  which  the  court  may  refuse 
to  confirm  a  sale,  if  convinced  that  a  contrary  ruling  would  be  unjust. 
Mellen  v.  Edwards,  179  Wash.  272,  37  p  (2d)  203. 

"Mr.  Callahan  valued  his  property  at  $7,900  net,  while  ap¬ 
pellant’s  bid  was  in  the  amount  of  $5,600,  or  $2,300  less  than  re¬ 
spondent’s  personal  opinion  as  to  the  value  of  his  property. 

"The  trial  court,  in  the  portion  of  the  order  refusing 
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confirmation  of  the  sale,  stated  that  it  seemed  probable  that  appellant 
was  endeavoring  to  deprive  respondents  of  the  value  of  their  right  to 
possession  of  the  property,  during  the  year  of  redemption,  Mr.  Callahan 
having  stated  that  in  his  opinion  the  rental  value  of  the  property 
should  be  fifty  dollars  per  month.  It  might  be  urged  with  equal  force 
that  appellant  took  into  considerat ion  the  accrued  taxes  and  assess¬ 
ments,  which  also  amounted  to  approximately  six  hundred  dollars." 

Having  thus  stated  the  case,  the  court  reviewed  its  numerous 
prior  decisions  in  similar  cases,  including  cases  holding  that  mere  in¬ 
adequacy  of  price,  unaccompanied  by  any  irregularities  or  unfair  con¬ 
duct  or  advantage,  is  not  sufficient  to  justify  the  setting  aside  of  a 
judicial  sale,  disposed  of  the  case  as  follows: 

"The  trial  court  did  not  base  the  order  refusing  confirmation 
of  the  sale  upon  the  ground  that  there  was  reasonable  probability  that 
a  higher  price  could  be  obtained  at  a  resale;  indeed,  the  record  af¬ 
fords  no  ground  for  such  a  holding.  We  are  convinced  that  the  trial 
court  erred  in  refusing  to  confirm  the  sale.  The  amount  bid  is  almost 
five-sevenths  of  the  highest  estimate  of  the  value  of  the  property. 

Our  decisions  hereinabove  referred  to  afford  no  basis  for  the  court* s 
refusal  to'  enter  an  order  of  confirmation,  and  while,  as  we  have  stated, 
the  court  has  a  wide  discretion  in  passing  upon  such  matters,  the  order 
appealed  from  transcends  such  discretion.  The  order  appealed  from  is 
reversed,'  with  instructions  to  the  trial  court  to  enter  an  order  con¬ 
firming  the  sale," 


MORTGAGES  -  MORATORIUM 

(Holt,  et  ux  v.  Birmingham  Nat.  Bank, - Mich. - ,289  N. 

W.  176.) 

The  provision  in  the  1933  Michigan  mortgage  moratorium 

statute,  that  such  statute  should  not  apply  to  any  mort¬ 

gage  executed  after  1933,  was  not  repealed  by  the  1938 
statute  r est ri c t ing  moratorium  legislation  to  -homesteads 
but  no t  referring  to  date  o_f  execution  of  mortgage. 

"Defendant  instituted  proceedings  to  foreclose  a  mortgage 
dated  December  12,  1936,  covering  property  owned  by  plaintiffs  in  the 
City  of  Birmingham.  A  commissioner’s  deed  was  executed  on  December 
19,  1938,  placing  the  expiration  of  the  redemption  period  on  June  14, 
1939. 


"On  June  9,  1939,  plaintiffs  filed  their  bill  of  complaint 


CHC  6052 


No.  68 


HOUSING  IS  GAL  DIGEST 


March  1940 


12 


herein,  praying  for  relief  under  the  provisions  of  the  moratorium  stat¬ 
utes  .  .  .  Defendant  moved  to  dismiss  on  the  ground  that  the  court  had 
no  jurisdiction  to  grant  the  relief  sought  inasmuch  as  the  mortgage  was 
executed  subsequent  to  February  14,  1933.  Plaintiffs  appeal  from'  the 
order  of  the  trial  court  dismissing  the  bill,  claiming  that  the  follow¬ 
ing  provision  found  in  section  8  of  Act  No.  98,  Fub.  Acts  1933,  has  been 
repealed  by  subsequent  amendatory  acts.  1  This  act  shall  not  apply  to 
any  mortgage  executed  subsequent  to  February  fourteen  /l4 7,  nineteen 
hundred  thirty- three  /19337’  . 

"The  original  statute  granted  moratorium  relief  without  regard 
to  the  manner  in  which  the  real  estate  covered  by  the  mortgage  was  held 
by  the  party  seeking  relief.  Section  14  of  Act  no.  7,  Fub.  Acts  1938 
(Ex.  Sess.),  restricted  the  application  of  the  legislation  to  homesteads 


"The  foregoing  provision  was  re-enacted  by  section  14  of  Act 
No.  316,  Fub.  Acts  1939,  Stat.  Ann.  Supp,  Tamph.  Sec.  27.1333  (l). 
Plaintiffs  argue  that  the  phrase  ’owned  and  occupied  as  a  home  or  legal¬ 
ly  claimed  as  a  homestead  at  any  time  from  and  after  February  fourteen, 
nineteen  hundred  thirty  three’,  read  in  conjunction  with  section  4  of 
the  amendatory  acts  of  1938  and  1939,  providing  that  the  chancery  fore-1 
closure  must  have  been  pending  on  or  commenced  subsequent  to  June  2, 
1933,  indicates  a  legislative  intent  to  extend  the  relief  to  all  home¬ 
steads,  regardless  of  the  date  -  of  the  execution  of  the  mortgage  under 
f oreclosure.  Thus,  they  contend  that  section  8  of  Act  No.  98,  Fub. 

Acts  1933,  quoted  supra,  expressly  limiting  the  application  of  the  re¬ 
lief  to  mortgages  executed  subsequent  to  February  14,  1933,  has  been 
repealed  by  implication. 

"The  language  of  the  various  sections  does  not  indicate  to 
us  a  change  in  legislative  intent  which  plaintiffs  are  apparently  able 
to  find.  Section  eight  of  the  original  act  has  not  been  expressly  re¬ 
pealed.’  .  Although  it'  was  not  reenacted  by  any  of  the  subsequent 
amendatory  acts,  failure  to  re-enact  does  not  give  rise  to  an  implied 
repeal.  Sambor  v.  Home  Owners’  Loan  Corp. ,  283  Mich.  529,  278  N.W. 

574.  Furthermore,  we  fail  to  discern  any  inconsistency  or  .repugnancy 
between  said  section  8  and  the  sections  of  the  later  statutes  relied 
upon  by  plaintiffs  as  the  source  of  the  claimed  repeal  thereof. 

"The  requirement  of  section  4  of  Act  No.  7,  Fub.  Acts  1938 
(Ex.Sess.)  and  Act  No.  316,  Fub.  Acts  1939  that  the  foreclosure  must 
have  been  pending  on  or  commenced  after  June  12,  1933,  is  plain  and 
self-explanatory.  The  same  is  to  be  said  of  section  -14  of  the  two 
statutes  last  mentioned.  The  legislature  desired  the  relief  to.  be 
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extended  only  in  cases  where  the  claim  of  homestead  was  asserted  subse¬ 
quent  to  February  14,  1933.  This  feature  has  nothing  to  do  with  the 
date  of  execution  of the  mortgage,  and  the  provisions  of  section  8  of  the 
original  act  are  still  applicable." 


MORTGAGES  -  SECOND  MORTGAGES 

(Max  Markowitz  v.  Rosa  Berg,  New  Jersey  Court  of  Errors 
and  Appeals.  Decided  January  25,  1940.) 

Second  mortgage  taken  without  knowledge  or  co nsent  of 
HQLC  and  in  violation  of  its  rules  and  regulations  is 

unenforceable  and  void. 


Frior  to  the  making  of  a  loan  by  HOLC  there  was  an  outstand¬ 
ing  judgment  in  the  sum  of  $782.44  which  was  a  lien  on  the  realty  to 
be  mortgaged  to  HOLC.  The  holder  of  the  judgment  agreed  to  and  did  re¬ 
ceive  from  HOLC  $200  in  consideration  for  which  he  released  the  lien  of 
his  judgment.  Then,  without  the  knowledge  or  consent  of  HOLC,  he  took 
from  the  mortgagor  to  HOLC  a  second  mortgage  in  the  sum  of  $250.  When 
he  sought  to  foreclose  the  second  mortgage  the  Court  of  Chancery  of 
New  Jersey  dismissed  his  suit  and  cancelled  his  second  mortgage  because 
taken  in  violation  of  the  rules  and  regulations  of  HOLC.  On  appeal  to 
the  New  Jersey  Court  of  Errors  and  Appeals,  the  opinion  was  as  follows: 

"We  adopt  without  reservation  the  views  of  the  learned  Vice 
Chancellor  (a)  that  the  mortgage  in  suit,  if  made  without  the  knowledge 
of  the  Home  Owners1  Loan  Corporation,  contravenes  the  fundamental 
policy  of  the  Home  Owners*  Loan  Act  (12  USCA  sec.  1461,  et  seq.)  and 
the  rules  and  regulations  formulated  in  pursuance  of  the  authority 
thereby  granted  (it  seems  to  be  conceded  that  these  rules  and  regula¬ 
tions  have  the  force  of  law),  and  is  therefore  void,  and  (b)  that  such 
knowledge  as  Epstein,  the  *fee  attorney*,  had  of  the  existence  of  the 
mortgage,  or  of  the  intention  of  the  home  owner  thus  to  assume  pay¬ 
ment  of  part  of  the  judgment  debt  so  agreed  to  be  cancelled,  is  not 
imputable  to  the  Corporation. 

"But  these  conclusions  proceed  from  the  hypothesis  that  the 
judgment  creditor  had  bound  himself  to  accept  the  Corporation* s  bonds 
in  the  aggregate  sum  of  $200,  in  full  satisfaction  of  his  claim 
against  the  home  owner  under  the  judgment,  and  to  release  the  lands 
from  the  lien  thereof,  and  to  enter  into  a  covenant  not  to  'proceed  on 
the  judgment  as  against  the  home  owner*  ,  and  this  question  is  not  dis¬ 
cussed  in  the  opinion. 

"There  is  no  occasion  to  determine  whether  the  attorney  upon 
the  record  of  the  judgment  was  vested  with  authority,  on  the  judgment 
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creditor's  "behalf,  to  enter  into  the  agreement  to  settle'  the  judgment 
debt  upon  the  stated  terms.  He  presumed  to  do  this  "by  letter  dated  De¬ 
cember  29,  1934;  and  the  evidence  tends  to  show  that,  although  the 
judgment  creditor  learned  of  his  action  some  time  during  the  following 
month,  and  repudiated  it,  notice  of  such  repudiation  was  not  given  to 
the  Home  Owners1  Loan  Corporation  (it  is  frankly  conceded  that  this 
course  was  not  pursued  because  it  was  not  deemed  necessary) ,  and  the 
Corporation  consummated  the  loan  on  January  2,  1935,  unaware  of  the 
judgment  creditor's  repudiation  of  the  agreement  thus  made  with  it  on 
his  behalf  by  his  .attorney  of  record,  and  of  his  exaction  of  the  mort¬ 
gage  in  suit  in  payment  of  a  portion  of  the  judgment  debt  so  agreed  to 
be  cancelled. 


"In  such  circumstances,  appellant  is  precluded  by  estoppel 
in  pais  from  now  asserting  the  validity  of  the  mortgage  taken  in  vio¬ 
lation  of  the  policy  of  the  Homo  Owners'  Loan  Act.  It  is  a  corollary 
of  the  considerations  of  public  policy  adverted  to  that  he  was  under  a 
duty  to  advise  the  Home  Owners'  Loan  Corporation  of  his  repudiation  of 
the  agreement  thus  presumed  to  have  boon  made  on  his  behalf  with  the 
Corporation.  He  knew  that,  in  the  absence  of  such  notice,  the  Cor¬ 
poration  would  consummate  the  loan  on  the  suppos  it  ion  that  the  judgment 
debt  wTould  be  in  fact  deemed  satisfied  in  accordance  with  the  agreement, 
and  that  no  part  of  the  balance  would  continue  as  a  lien  against  the 
lands  in  the  form  cf  a  subsequent  mortgage.  His  ignorance  of  his  obli¬ 
gation  doos  not  serve  to  excuse  him  from  the  consequences  of  his  inac¬ 
tion. 

"In  this  situation,  there  is  an  estoppel  to  deny  agency, 

2  C.J.S.  p.  1063,  et  seq.  While  the  silence  of  a  purported  principal 
may  not  indica.te  his  affirmance,  his  failure  to  manifest  a  repudia¬ 
tion  may  subject  him  to  liability  to  one  who,  as  he  knows,  is  acting 
in  the  belief  that  there  has  been  authorization  or  ratification.  If  a 
person  knows  or  has  reason  to  know  that  another  has  been  deceived  by 
the  act  of  the  purported  agent,  and  is  likely  to  act  upon  his 
erroneous  belief,  he  must,  to  avoid  liability,  take  such  steps  to  un¬ 
deceive  the  third  person  as  v/ould  be  taken  by  a  reasonable  person 
having  ordinary  regard  for  the  interests  of  others.  A.L.I.,  Agency, 
sections  94d. ,  103c.  See,  also,  Drank  v.  Board  of  Education  of  Jersey 
City,  90  N.J.L.  273.  Decree  affirmed." 
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MUNICIPAL  CORPORATIONS  -  SALE  OF  HEAL  ESTATE.-  BROKERS  FEES 

(Cody  Realty  &  Mortgage  Co.  v.  City  of  Winston-Salem, - 

N.  C. - ,  6  S.E.  2d  501.  ) 

A  city  has  authority  to  employ  a  broker  on  a  commission 
“basis  to  secure  a  responsible  bidder  at  a  public  sale  of 

tax  forfeited  realty. 

The  question  presented  in  this  case  is  whether  a  city  had  power, 
under  its  charter  and  the  general  statutes,  to  enter  into  a  contract  with 
a  broker  (plaintiff  herein)  and  to  pay  for  services  rendered  in  selling 
at  public  auction  land  acquired  by  the  city. 

The  court  held  that  the  city  did  have  such  power  and  in  holding 
for  the  plaintiff,  for  the  recovery  of  its  services  on  the  contract, 
said: 


"It  is  an  established  principle  of  law  that  a  municipal  corpo¬ 
ration  has  only  such  powers  as  are  granted  to  it  by  the  General  Assembly 
in  its  charter  or  by  the  general  statutes  applicable  to  all  municipal 
corporations,  and  that  it  can  exercise  only  the  powers  expressly  granted 
and  those  necessarily  implied  in  or  incident  to  those  expressly  granted. 

*  But  it  is  also  true  that  a  municipal  corporation  may  exercise  all  the 
powers  within  the  fair  intent  and  purpose  of  its  creation  which  are 
reasonably  necessary  to  give  effect  to  the  powers  expressly  granted,  and 
in  doing  this  it  may  exercise  discretion  as  to  the  means  to  the  end. 
Smith  v.  Newbern,  70  N.C.  14,  16  Am.  Rep.  766;  1  McQqillin  Municipal 
Corp. ,  sec.  3671  .  Riddle  v.  Ledbetter,  216  N.C.  491,  5  S.E.  2d  542; 
Kennerly  v.  Dallas,  215  N.C.  352,  2  S.E.  2d  538. 

"Doth  by  the  statutes  relating  to  municipal  corporations  (C. 

S.  §§  2688,  2787(2),  and  by  the  charter  of  the  city  of  Winston-Salem 
(Chapter  232,  Frivate  Laws  1927)  power  is  given  to  the  city  to  sell  at 
public  auction  real  property  which  it  may  own  (Asheville  v.  Herbert, 

190  N.C.  732,  130  S.E.  861),  and  to  appropriate  the  proceeds  to  public 
purposes  not  inconsistent  with  its  granted  powers.  Adams  v.  Durham, 

189  N.C.  232,  126  S.E.  611. 

"Applying  these  principles  to  the  facts  in  the  instant  case, 
we  conclude  that,  as  incident  to  the  power  of  the  city  to  sell  the 
property  in  question  at  public  outcry,  in  order  to  secure  liquidation 
of  real  estate  holdings  acquired  for  the  protection  of  its  revenues, 
the  city  was  vested  with  discretion  as  to  the  method  of  effectuating 
that  purpose  in  the  public  interest  within  the  limits  of  its  powers, 
and  that  the  employment  of  the  services  of  an  experienced  real  estate 
broker,  like  that  of  an  auctioneer,  was  an  expense  incident  to  the  sale 
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which  it  was' not  "beyond,  the  power  of  the  city  to. contract , .  The  neces¬ 
sity  of  securing  qualified  assistance  in  making  the  sale  flowed  from  the 
evident  fact  that  on  previous  auction  sale  or  sales  ’no  responsible  hid 
in  an  an omit  sufficient  to  reimburse  the  city  for  its  taxes  and  costs  of 
sale  had  been  obtained."  .... 


TAXATION  ~  COLLECTION  PHOCEDUBE 

(Housing  Authority  of  City  of  Butte  v.  Bjork, - Mont. - 

98  P.  (3d)  324,) 

A  local  housing;  authority  nay  enjoin  a  county  from  selling 
property  for  delinquent  taxes  after  the  county  has  received 

the  fair  market  value  thereof  under  condemnation  proceed¬ 

ings,  the  amount  received  being  less  than  that  due  for  de¬ 
linquent  taxes . 


This  was 

County  of  Silver  B 
certain  lot  in  the 
the  authority  was 


a  suit  by  the  housing  authority  against  Bjork,  the 
ox,  and  others  to  enjoin  the  county  from  selling  a 
city  of  Butte  for  delinquent  taxes.  A  judgment  for 
affirmed  on  appeal. 


The  particular  property  in  question  had  been  condemned  in 
eminent  domain  proceedings  in  connection  with  the  construction  of  a 
low-rent  housing  project.  It  had  been  owned  by  one  Erb  who  had  been 
per sonally  served  in  the :condemnat ion  proceedings,  but  made  no  ap¬ 
pearance  at  the  hearing.  The  lot  was  appraised  at  $100  fair  market 
value.  At  the  tine  delinquent  county  taxes  against  the  lot  amounted 
to  $210.64.  The  county  received  the  $100.00  and  then  threatened  to 
sell  the  lot  at  a  tax  sale  for  the  unpaid  balance. 


The  Supreme  Court  of  Montana  stated  the  general .rule  applic¬ 
able  to  the  .question  to,  be:  "’Where  land  is  taken  under  eminent  do¬ 
main  by  a  municipality  or  a  like  entity,  a  lien  for  taxes  is 
ext  i.ngu  i  shed.  ’  " 

In  other  words,  the  lien  for  taxes  follows  the  funds  fixed 
as  compensation  for  the  property. 

The  decision  points  out,  however,  that  while  the  county  may 
not  sell  the  property  for  delincment  taxes  so  far  as  Erb’s  interest 
was  concerned,  the  authority  acauired  only  the  interest  of  those  per¬ 
sons  who  were  served  with  summons,  either  personally  or  by  publication; 
that  if  any  persons  with  interests  therein  were  not  served,  they  may 
still  assert  their  rights  and  the  county’s  lien  for  taxes  against  their 
interest  would  be  unaffected  by  the  condemnation  proceedings. 
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TAXATION  -  EOU  S ING  C  0  RPO  HAT  IONS  -  FEES  AND  CHARGES 

(people  v.  Brooklyn  Garden  Apartments,  Inc.,  Supreme  Court, 

Appellate  Division,  First  Department ,  15  N.Y.S.  2d  890.) 

The  statutory  charge  against  limited  div idend  corporations 

created  under  New  York  State  housing  law  for  expenses  of 

inspection,  supervision,  and  auditing  hy  state  hoard  of 

housing  is  a  ’’tax11  or  ’’fee11  within  statute  exempting  such 

corporations  from  taxes  and  fees,  as  applied  to  a  housing 

project  completed  prior  to  adoption  of  amendment  to  the 

state  housing  law  authorizing  charge  for  supervision  ex¬ 

penses  of  the  state  hoard  of  housing. 

Defendant  is  a  private  limited  housing  corporation  organized  in 
1928  under  the  provisions  of  the  New  York  State  Housing  Law.  In  1933  the 
statute  was  amended  to  -provide  that  the  State  Housing  Board  could  f  ix  a 
rate  of  charges  to  he  made  against  limited  dividend  housing  companies  for 
expenses  incurred  hy  the  Board  for  inspection,  supervision  and  auditing. 
Defendant  claims  exemption  under  the  following  provision  which  has  not 
been  amended:  "Any  public  limited  dividend  housing  company  formed  here¬ 
under  shall  he  exempt  from  the  payment  of  any  and  all  franchise,  organi¬ 
zation,  income,  mortgage  recording  and  other  taxes  to  the  state  and  all 
fees  to  the  state  or  its  officer.” 

In  a  decision  hy  the  New  York  Supreme  Court  (58  HLD  2)  it  held 
that  the  charges  imposed  for  inspection,  supervision  and  auditing  were 
not  a  fee  or  tax.  However,  the  appellate  division  has  reversed  that  de¬ 
cision  and  now  it  is  held  that  the  charges  are  a  tax  or  fee.  The  appel¬ 
late  division  said: 

11  ...  We  think  that  plaintiff's  view  is  untenable  so  far  as 
it  pertains  to  defendant's  projects  which  were  completed  prior  to  the 
adoption  of  the  1933  amendment  to  Section  16  of  the  State  Hous ing  Law 
authorizing  the  charge  for  supervision  expenses. 

”...  no  case  has  been  called  to  our  attention  which  has 
held  that  a  charge  exacted  hy  a  public  hoard  or  officer  to  represent 
the  cost  of  supervision  or  inspection  is  not  a  fee.  On  the  contrary, 
charges  imposed  upon  companies  to  reimburse  the  government  or  any  of 
its  agencies  for  expenses  of  regulation  or  inspection  have  almost  uni¬ 
formly  been  described  by  courts  as  'taxes'  and  'fees'.  Great  Northern 
Hailway  Co.  v.  Washington,  300  .  U.S.  154,  156,  170,  171,  57  S.Ct.  397, 

31  L.Ed.  573;  D.  E.  Foote  &  Co.  v..  Stanley,  Comptrollerof  State  of 
Maryland,  232  U.S.  494,  504,  505,  34  S.Ct.  377,  58  L.Ed.  698;  Washing¬ 
ton  Hy.  &  Electric  Co.  v.  District  of  Columbia,  64  App.  D.C.  243,  77  F. 

2d  366.  Likewise,  the  statutes  of  many  states,  in  providing  for  the 
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exaction  of  charges  for  regulation  and  investigation  for  public  utili¬ 
ties,  describe  the  charge  as  a  ‘fee1.  .  .  . 

"It  is  a  familiar  rale  of  statutory  construction  that  in  in¬ 
terpreting  a  law,  that  sense  should  be  adopted  which  promotes  in  the 
fullest  manner  the  apparent  policy  and  object  of  the  Legislature  .  .  . 

An  examination  of  the  original  housing  law  discloses  the  legislative 
plan.  In  order  to  provide  low  cost  housing  for  its  needy  citizens  and 
to  improve  conditions  which  the  statute  itself,  .  .  .  declared  to  be 
•a  menace  to  the  health,  safety,  morals,  welfare  and  reasonable  comfort 
of  the  citizens  of  the  state1,  the  Legislature,  among  other  thirds,  in¬ 
cluded  the  exemption  provision  in  the  State  Housing  Law  to  induce  people 
to  invest  in  such  building  operations.  .  .  .  These  provisions  are  all 
made  to  apply  to  private  limited  dividend  housing  companies  by  Section 
51  of  the  Act.  Obviously  it  was  not  the  intention  of  the  Legislature 
to  limit  the  exemption  provision  in  such  a  way  that  the  investor  would 
find  the  enterprise  in  which  he  risked  his  money  for  a  limited  return 
was  not  exempted  from  payment  of  any  and  all  taxes  to  the  state  and  all 
fees  to  the  state  or  its  officers,  but  might  still  be  subject  to  some 
fee  or  charge  of  a  character  not  then  in  existence  and  not  contemplated 
by  the  statute  itself  but  subsequently  imposed  after  the  lapse  of  seven 
years."  .... 

"We  do  not  say  that  the  amendment  of  1933  is  inapplicable  to 
housing  projects  executed  after  the  adoption  of  the  amendment.  If  de¬ 
fendant  or  any  other  corporation  chose  to  undertake  a  now  building 
subsequent  to  the  adoption  of  the  amendment,  it  would  do  so  with  full 
knowledge  that  the  exemption  provided  by  Section  39,  Unconsol.  Laws, 

§  2289,  had  been  limited  by  the  provisions  of  Sections  14  and  16  as 
amended  by  the  act  of  1933,  Unconsol.  Laws,  §§  2264,  2267.  This  de¬ 
fendant,  however,  was  induced  to  organize  and  to  complete  its  opera¬ 
tions  in  reliance  upon  the  exemption  tendered  to  it  under  the  original 
housing  law.  When  defendant's  projects  were  planned  and  completed, 
Section  16  and  Section  39  of  the  Housing  Law,  read  together,  gave  not 
the  slightest  indication  that  the  necessary  expenses  of  its  enterprise 
would  include  *a  charge  to  be  fixed  by  the  board  to  reimburse  it  in 
whole  or  in  part  for  its  expenses  of  inspection,  supervision  and  audit¬ 
ing*  . 

"To  attempt  to  read  into  the  original  Housing  Law  a  curtail¬ 
ment  of  the  sweeping  tax  exemptions  therein  enacted,  by  giving  retro¬ 
active  effect  to  the  1933  amendment,  would  be  inequitable  and  unjust  to 
those  who  before  1933  invested  in  reliance  upon  such  exemptions.  'When 
the  state  through  its  Legislature  grants  a  franchise,  privilege,  or  ex¬ 
emption  to  a  corporation,  either  in  the  act  of  incorporating  it  or  by 


CHC  6052 


No.  68 


HOUSING  LEGAL  DIGEST 


March  1940 


19 


other  legislation,  followed  by  action  of  the  corporation  under  or  in  re¬ 
liance  upon  the  grant  so  mde,  it  constitutes  a  contract,  based  on  a 
valuable  consideration,  the  obligation  of  which  cannot  be  impaired  by 
subsequent  legislat  ion*  .  .  .  • 11 


TAXATION  -  LIEN  -  FQ  HE  CLOSURE 

(KOLC  v.  James  Sprat ta,  et  al,  Court  of  Common  Fleas, 

District  of  Waterbury,  Conn.  Decided  in  February,  1940.) 

A  tax  certificate  filed  in  the  town  clerk* s  office  giv¬ 
ing  the  name  of  the  owners  as  "Joseph  Sprat ta  et  al"  did 
not  fix  a  valid  lien  as  agains t  a  subsequent  mortgagee 

on  property  of  "Janes  Sprat  ta  et  al"  although  it  proper¬ 

ly  described  the  property  of  James  Sprat  ta  and,  was  other¬ 
wise  in  compliance  with  the  statute. 

In  an  HOLC  foreclosure  suit  in  Connecticut  the  opinion  of  the 
court  was  as  foil s: 

"The  sole  controversy  in  this  suit  arises  from  the  attempt  of 
the  plaintiff,  which  is  foreclosing  a  mortgage,  to  have  declared  invalid 
a  claimed  lien  for  a  tax  owed  to  the  City  of  Waterbury  and  the  claim  of 
the  City  of  Waterbury  that  such  claimed  lien  be  f  ound  to  be  valid  and 
thus  to-  compel  the  payment  of  the  tax  due  before  the  plaintiff  or  other 
party  to  the  suit  can  secure  complete  title  to  and  possession  of  the 
real  estate  described  in  the  complaint. 

"The  property  stood  in  the  name  of  James  and  Ella  Sprat ta 
when  the  tax  was  laid  and  still  stands  in  their  names  on  the  land  records. 
They  are  still  in  possession  and  the  title  has  remained  in  them  at  all 
times  since  the  tax  was  laid  up  to  the  present  time. 

"On  September  30,  1933,  within  the  period  provided  by  law  af¬ 
fecting  tax  liens  in  Waterbury,  the  city  filed  in  the  town  clerk’s  of¬ 
fice  in  Waterbury  a  certificate  having  for  its  purpose  the  continuation 
of  the  statutory  tax  lien  for  a  tax  due  and  payable  in  1932.  In  such 
certificate  the  property  was  properly  described,  the  amount  of  tax  due, 
$145.95,  was  correctly  stated,  and  the  date  when  the  tax  became  due  was 
also  given.  Thus  three  of  the  requirements  of  the  statute  (General 
Statutes  1235,  as  amended)  were  met.  The  names  of the  persons  against 
whose  names  such  tax  appeared  in  the  rate  bill,  however,  were  given  as 
’Joseph  Spratta  et  al*.  Thus  the  name  of  James  Spratta,  one  of  the 
owners,  whose  name  did  appear  in  the  rate  bill,  did  not  appear  on  the 
certificate,  nor  did  the  name  of  Ellen  Spratta  appear  on  the  certificate. 
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The  statute,  as  amended,  in  1931,  required  that  the  name  of  tho  person  as 
above  indicated  appear. 

"Tho  city  claims  that  the  use  of  the  name  Joseph  instead  of 
James  in  the  certificate  is  at  most  only  a  ’clerical  error1  and  that 
since  there  was  a  compliance  with  the  other  requirements  of  the  statute 
its  lien  should  he  held  valid.  The  plaintiff,  on  the  other  hand,  claims 
that  the  error  is  so  substantial  as  to  make  the  alleged  lien  of  no 
avail,  basing  its  claim  primarily  on  noncompliance  with  the  terns  of 
the  statute,  but  stressing  also  the  inequity  of  compelling  it  to  pay  a 
tax  when,  in  1934,  it  took  the  mortgage  now  in  suit  without  knowledge 
of  the  fact  that  the  certificate  containing  ’Joseph  Spratta  et  ad’  was 
really  meant  to  be  ’Janes  Spratta  et  al’.  Thus  it  seeks  the  applica¬ 
tion  of  the  equity  powers  of  the  court  to  have  the  alleged  lien  removed 
as  an  instrument.  It  is  conceded  that  the  plaintiff  employed  a 
competent  title  searcher  to  examine  the  land  records.  The  searcher 
failed  to  note  the  claimed  lien,  as  the  true  name  of  Janos  Spratta  did 
not  appear  and  he  did  not  search  the  property  one  of  whose  owners  ap¬ 
peared  to  be  Joseph  Spratta. 

"Owing  to  the  long  settled  policy  of  our  state,  as  reflected 
in  the  statutes  and  our  Supreme  Court  reports,  that  the  title  to  real 
estate  should,  as  far  as  practicable,  appear  of  record  (Bush  v.  Golden, 
17  Conn.  594,  601),  the  plaintiff  and  its  title  examiner  cannot  be 
charged  with  any  duty  to  examine  real  estate  in  the  name  of  ’Joseph’ 
Spratta  when  dealing  with  land  owned  by  James  Spratta.  As  a  direct  re¬ 
sult  of  this  ’clerical  error’  the  plaintiff  failed  to  discover  the 
claimed  incumbrance  and  loaned  the  mortgage  money  in  the  belief  that 
the  real  estate  mortgaged  was  free  and  clear,  as  nowhere  on  the  land 
records  did  a  claim  for  the  alleged  tax  lien  here  involved  appear 
against  property  in  the  names  of  James  Spratta  and  Ellen  Spratta,  or 
either  of  them. 


"In  Myer  v.  Trubee,  59  Conn.  422,  at  page  426,  it  is  de¬ 
clared  to  be  a  long  accepted  principle  that  ’as  the  power  of  taxation 
is  derived  exclusively  from  statutory  provisions,  the  requirements  of 
the  law  must  be  strictly  complied  with’;  adding,  'The  taxing  body 
must  be  careful  to  discharge  its  duty  with  strict  accuracy  in  laying 
taxes  if  it  would  hold  individuals  to  tho  legal  duty  of  paying  them’ . 
While  that  case  involved  a  claim  of  error  in  the  assessors'  records, 
in  that  the  real  estate  was  listed  in  the  name  of  an  alleged  agent 
rather  than  in  the  names  of  the  real  owners  of  the  property,  the  rule 
laid  down  should  apply  likewise  to  a  situation  such  as  exists  here, 
where  the  error  appears  on  the  land  records  and  would  have  the  natural 
tendency  to  mislead  any  title  searcher  relying  on  the  requirement  that 
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there  must  appear  in  the  certificate  filed  the  name  of  the  person 
against  whose  name  such  tax  appears  in  the  rate  hill. 

11  The  claimed  lien  is  therefore  found  to  he  invalid,  void  and 
of  no  effect,  not  a  valid  incumbrance,  and  not  to  affect  the  right  of 
the  plaintiff  or  any  of  the  other  parties  to  this  suit  to  take  complete 
title  to  and  possession  of  the  real  estate  insofar  as  the  claimed  lien 
is  concerned,  in  accordance  with  the  provisions  of  the  judgment  to  he 
rendered  herein." 


TAXAT ION  -  MORTGAGE  STAMPS 

(Charlestown  Five  Cents  Sav.  Sank  v.  White,  District  Court, 

E.  Mass.,  30  Fed.  Supp.  416.) 

A  deed  to  real  estate  given  by  a  mortgagee  to  itself  as 

purchaser  at  a  foreclosure  sale  pursuant  to  Massachusetts 

law,  under  a  power  of  sale  in  mortgage,  is  subject  to  the 

Federal  stamp  tax.  A  mortgagee,  in  Massachusetts,  may 

purchase  property  mortgaged  to  it  at  a  foreclosure  sale 

and  the  transaction  is  of  the  same  character  and  legal 

effect  as  in  the  purchase  by  a  stranger. 

This  suit  was  brought  to  recover  stamp  taxes  amounting  to 
$89.50,  with  interest,  and  the  quest  ion  presented  is  whether  a  deed  to 
real  estate  given  by  a  mortgagee  to  itself  as  purchaser  at  a  fore¬ 
closure  sale  is  taxable  under  the  provisions  of  Section  725  of  the 
Revenue  Act  of  1932. 

The  plaintiff  was  the  mortgagee  of  premises  in  Boston,  Mass. 
The  mortgage  in  question  was  given  to  the  plaintiff  upon  the  condition 
that  for  any  breach  thereof  the  mortgagee  had  the  Statutory  Power  of 
Sale.  For  breach  of  condition  the  plaintiff-mortgagee  made  a  peace¬ 
able  entry  upon  the  premises  for  the  purpose  of  foreclosing  the  mort¬ 
gage  under  the  provisions  of  the  General  Laws  o f  Massachusetts ,  and 
also  duly  advertised  the  premises  for  sale  at  public  auction  under  the 
statutory  power  an.d  sold  the  promises  to  itself,  which  it  was  empower¬ 
ed  to  do  under  the  General  Laws  of  Massachusetts.  The  treasurer  of 
the  plaintiff  executed  the  statutory  form  of  foreclosure  deed  and  af¬ 
fixed  thereon  internal  revenue  stamps  to  the  amount  of  $89.50,  which 
is  sought  to  bo  recovered  in  this  suit. 

The  plaintiff  admitted,  in  its  argument,  that  if  the  above 
premises  were  sold  to  a  third  party  at  the  foreclosure  sale  the  deed 
acquired  by  the  stranger  would  be  subject  to  the  tax  provided  for  in 
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Section  725  of  the  Revenue  Act  of  1932,  yet. it  contended  that  whore  the 
foreclosure  deed  is  acquired  hy  the  mortgagee  under  a  valid  execution 
of  the  power  of  sale,  the  effect,  is  merely  to,  cut  off  the  .mortgagor's 
right  of  redemption  and'  consequently-  no  sale  -had  taken  place.  It  main¬ 
tained,  in  support  of  this  contention,  that  inasmuch  as  ’under  Massa¬ 
chusetts  la w  the  mortgagee  takes  title  to  the  property  conveyed,  de¬ 
feasible  only  upon  the  performance  of  certain  conditions  hy  the 
mortgagor,  a  foreclosure  deed  to  the  mortgagee  itself  does  not  transfer 
or  convey  any  lands,  tenements,  or  other  realty  sold,  within  the  moan¬ 
ing  of  Section  725  of  the  Revenue  Code. 

The  court  held  that  there  was  a  sal o- and.  that  the  plaintiff 
was  subject  to  the  stamp  taxes.  It  said:  "Under  the  language  of  the 
Massachusetts  statutes  cited  above  and  of  the  mortgage  deed  in  ques¬ 
tion,  it  is  very  difficult  in  any  way  to  agree  with  the'  contention  made 
by  the  plaintiff.  Certainly,  under  the  terms  of  the  mortgage,  the 
plaintiff  was  given  the  power  to  sell  the  premises  upon  breach  of  con¬ 
ditions;  all-  the  provisions  of  the  Massachusetts  statutes  were  followed 
in  making  a  sale ;  the  plaintiff  was  authorized,  by  the  statutes  to  pur¬ 
chase  at  the  foreclosure  sale  and  under  the  provisions  of  Section  14 
of  Chapter  244,  Massachusetts  General  Laws,  Ter.  Ed.,  providing  for 
procedure  in  foreclosure  under  a  power  of  sale,  the  premises  are  deemed 
to  have  been  sold  and  the  deed  thereunder  to  have  conveyed  the  premises. 

"Further,  the  Massachusetts  Supreme  Court  in  the  case  of  Har¬ 
low  Realty  Co.  v.  Cotter,  284  Mass.  68,  at  page  69,  187  N.E.  118,  119, 
said:  ’The  law  of  this  commonwealth  has  long  been  settled  that  a  mort¬ 

gage  of  real  estate  as  between  the  mortgagor  and  the  mortgagee  is  re¬ 
garded  as  a  conveyance  in  fee  in  order -to  give  to  the  mortgagee 
effectual  security  for  his  debt  or  the  performance  of  some  other  obli¬ 
gation  due  to  him.  It  is  a  conveyance-  of  real  estate,  or  of  some 
interest  therein,  defeasible  upon  the  performance  of  a  stated  condition. 
The  mortgagee  is  the  holder  of  the  paramount  title  ...  1 

"And  the  case  goes  on  to  say  that:  1  .  .  .  The  mortgagee  .  . 

by  selling  the  same  under  the  power  of  sale  was  exercising  his  title 
/pr q v i ou sly/  ac qu ir e d  ...  1  (italics  supplied.).  .  . 

"The  effect  of  the  exercise  of  .the  power  of  sale  was  to'  termi¬ 
nate  the  estate  of  the  mortgagor  by  forever  barring  him  and  those  claim¬ 
ing  under  him  from  all  right  and  interest  in  the  mortgaged  premises, 
which  he  had  before  the  sale,  and, transferring  an  .absolute  estate  to  the 
mortgagee.  The  mortgagee  could  .purchase  at  the  sale  and  the  transaction 
is  of  the  same  character  and  legal  effect  as  in  the  case  of  purchase  by 
a  stranger. 
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"The  precise  point  raised  here  by  the  plaintiff  was  decided  ad¬ 
versely  to  its  contention  in  this  case,  in  a  case  involving  the  construc¬ 
tion  of  the  word  *  sale*  in  an  insurance  policy,  Boston  Co-Operative  Bank 
v.  American  Central  Ins.  Co.  201  Mass.  350,  351,  8?  IT. 2.  594,  23  L.H.A. , 
N.S.,  1147.  See  also,  Schanherg  v.  Automobile  Ins.  Co.  of  Hartford,  285 
Mass  *  316,  318,  319,  189  N.2.  105. 

"That  the  transfer  to  the  plaintiff  is  for  consideration  of 
value  cannot  be  denied.  When  the  plaintiff  bought  at  the  foreclosure 
sale  and  gave  deed  to  itself,  it  ended  the  equity  of  redemption  of  the 
mortgagor,  and  became  responsible  for  the  application  of  the  purchase 
price  as  though  it  had  received,  it  upon  a  foreclosure  sale  to  a  stranger, 
and  it  was  bound  to  apply  it  to  the  payment  of  the  mortgage  debt.  Hel¬ 
vering  v.  Midland  Mut. .Life  Ins.  Co.  300  U.S.  216,  57  S.Ct.  423,  31  L. 

Ed.  612,  108  L.H.A.  436;  Rogers  v.  Commissioner  of  Internal  Revenue, 

9  Cir.,  103  E.  2d  790;  Barry  v.  Dudley,  282  Mass.  258,  184  N.E.  815." 


UNITED  STATES  -  CORPORATIONS 

(Sam  Bezat  et  ui,  v.  HOLC,  - - Ariz. - .  Opinion  February 

5,  1940.) 

The  HOLC  is  not  a  foreign  corpor a t ion  within  m can ing  of  Ari¬ 
zona.  statutes.  Constitution  of  Arizona  only  prohibits  cor¬ 
porations  organized  outs ide  of _ the  limits  of  that  state  from 

tr ansae t i ng  bus i no s s  in  Arizona  upon  moro  favorable  con- _ 

ditions  than  are  prescribed  by  law  for  similar  corporations 
o r gan i z e d  un der  t ho  laws  of  Arizona. 

In  an  HOLC  foreclosure  case  the  borrowers  contended  that  HOLC 
is  a  "foreign"  corporation  within  the  meaning  of  the  Arizona  statutes 
and  that  it  could  not  enforce  its  mortgages  in  that  state  because  it  had 
not  complied  with  the  Arizona  statutes  requiring  "foreign"  corporations 
to  file  certified  copies  of  their  charters,  etc.  .Since  the  statutes  ap¬ 
peared  to  define  "foreign"  corporations  as  corporations  "incorporated 
under  the  laws  of  any  other  state,  territory,  or  any  foreign  country", 
the  court  hold  that  HOLC  (which  had  been  incorporated  under  an  Act  of 
Congress)  is  not  a  "foreign"  corporation  within  the  meaning  of  the  Ari¬ 
zona  statutes.  The  court  held  that  HOLC  is  a  corporation  "organized 
outside  of  the  limits  of  this  state" ,  within  the  meaning  of  the  Consti¬ 
tution  of  Arizona,. but  that  since  the  Constitution  only  prohibits  such 
corporations  from  transacting  business  in  Arizona  upon  more  favorable 
conditions  than  the  conditions  prescribed  by  law  for  similar  corpora¬ 
tions  organized  under  the  laws  of  Arizona*  which  HOLC  has  never  done, 
there  is  nothing  to  prevent  it  from  foreclosing  its  mortgages  in  Arizona. 
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UNITED  STATES  -  GARNISHMENT 

(ERA  v.  Burrs, - U.S. — — ,  Vol.  84,  No.  8,  Law  Ed.  Advance 

Opinions,  pa go  427.) 

The  EEA  is  subject  to  garnishment  proceedings .  The  words 
'sue  and  he  sued1,  as  employed  in  a  statute  conferring  au¬ 
thority  on  a  Ecdoral  instrumentality  to  suo  and  he  sued,  in 
thoir  normal  connotation  embrace  all  c ivil  process  incident 
to  tlio  common  cement  or  continuance  of  legal  proceedings,  in- 

c  ludi  n  g  gam  is  hmo  nt . 

The  question; -presented  in  this  case  is  whether  the  EHA  is  sub¬ 
ject  to  garnishment  for  moneys  due  to  an  employee.  The  United  States 
Supreme  Court  in  affirming  the  decision  of  the  Michigan  Supreme  Court 
holding  that  such  moneys  could  he  garnisheed  said: 

"...  Since  consent  to-  1  suo  and  he  sued:1  has  been  given  by 
Congress,  the  problem  here  merely  involves  a  determination  of  whether 
or  not  garnishment  comes  within  the  scope  of  that  authorization.  No 
question  as  to  the  power  of  Congress  to  waive  the  governmental  immunity 
is  present.  Eor  there  can  be  no  doubt  that  Congress  has  full  power  to 
endow  the  Federal  Housing  Administration  with  the  government's  immunity 
from  suit  or  to  determine  the  extent  to  which  it  may  be  subjected  to 
the  judicial  process.  Federal  Land  Bank  v.  Friddy,  295  U.S.  229; 

Keifer  &  Keifer  v.  Reconstruction  Finance  Corporation,'  306  LT.S.  381  . 

"Clearly  the  words  'sue  and  be  suod'  in  their  normal  connota¬ 
tion  embrace  all  civil  process  incident  to  the  commencement  or  continu¬ 
ance  of  legal  proceedings.  Garnishment  and  attachment  commonly  are 
part  and  parcel  of  the  process,  provided  by  statute,  for  the  collection 
of  debts.  In  Michigan  a  writ  of  garnishment  is  a  civil  process  at  law, 
in  the  nature  of  an  equitable  attachment.  See  Fosselius  v.  First 
National  Bank,  264  Mich.  687.  But  however  it  nay  be  denominated, 
whether  legal  or  equitable,  and  whenever  it  may  be  available,  whether 
prior  to  or  after  final  judgment,  garnishment  is  a  well-known  remedy 
available  to  suitors.  To  say  that  Congress  did  not  intend  to  include 
such  civil  process  in  the  words  'sue  and  be  sued'  would  in  general  de¬ 
prive  suits  of  some  of  their  efficacy.  Hence,  in  the  absence  of 
special  circumstances,  we  assume  that  7/hen  Congress  authorized  federal 
instrumentalities  of  the  type  here  involved  to  'sue  and  be  sued'  it 
used  those  v/ords  in  their  usual  and  ordinary  sense . 

"Our  conclusion  is  strengthened  by  the  legislative  history  of 
the  many  recently  created  governmental  agencies  or  corporations.  It 
shows  that  in  but  few  instances  was  a  proviso  added  to  the  'sue  and  be 
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oued’  clause  prohibiting  garnishment  or  attachment.  The  fact  that  in  the 
run  of  recent  statutes  no  such  exceptions  were  made  and  that  in  only  a 
few  of  them  were  any  special  prohibitions  included  adds  corroborative 
weight  to  our  conclusion  that  such  civil  process  was  intended  .  ..  . 

•’Petitioner  claims  that  execution  should  not  'nave  been  allowed 
under  the  judgment.  The  Act  permits  the  Administrator  ’to  sue  and  be 
sued  in  any  court  of  competent  jurisdiction,  State  or  Federal’.  Whether 
by  Michigan  law  execution  under  such  a  judgment  may  be  had  is,  like  the 
availability  of  garnishment,  Federal  Land  Bank  v.  Priddy ,  supra,  a  state 
question.  And  so  far  as  the  federal  statute  is  concerned,  execution  is 
not  barred,  for  it  would  seem  to  be  part  of  the  civil  process  embraced 
within  the  ’sue  and  be  sued1  clause.  That  does  not,  of  course,  mean  that 
any  funds  or  property  of  the  United  States  can  be  held  responsible  for 
this  judgment .  Claims  against  a  corporation  are  normally  collectible 
only  from  corporate  assets.  This  is  true  here.  Congress  has  specifical¬ 
ly  directed  thatall  such  claims  against  the  Federal  Housing  Administra¬ 
tion  of  the  type  hero  involved  ’shall  bo  paid  out  of  funds,  made  available 
by  this  Act’.  S  1.  Hence  those  funds ,  and  only  those,  are  subject  to 
execution.  The  result  is  that  only  those  funds  which  have  been  paid 
over  to  the  Federal  Housing  Administration  in  accordance  with  §  1  and 
which  are  in  its  possession,  severed  from  Treasury  funds  and  Treasury 
control,  are  subject  to  execution.  Since  no  consent  to  reach  government 
funds  has  been  given,  execution  thereon  would  run  counter  to  Buchanan  v. 
Alexander,  supra.  To  conclude  otherwise  would  be  to  allow  proceedings 
against  the  United  States  where  it  had  not  waived  its  immunity.  This 
restriction  on  execution  may  as  a  practical  matter  deprive  it  of  utili¬ 
ty,  since  funds  of  petitioner  appear  to  be  deposited  with  the  Treasurer 
of  the  United  States  and  payments  and  other  obligations  are  made  through 
the  Chief  Disbursing  Officer  of  the  Treasury.  But  that  is  an  inherent 
limitation,  under  this  statutory  scheme,  on  the  legal  remedies  which 
Congress  has  provided.  And  since  respondent  obtains  its  right  to  sue 
from  Congress,  it  necessarily  must  take  it  subject  to  such  restrictions 
as  have  been  imposed.  The  fact  that  execution  may  prove  futile  is  one 
of  the  notorious  incidents  of  litigation,  as  in  the  fact  that  execution 
is  not  an  indispensable  adjunct  of  the  judicial  process." 
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ZONING 

(Brookdale  Hones,  Inc.  v.  Johnson,  et  al , - N.J. - ,  10 

A.  2.1  477.) 

An  ordinance  under  the  Zo ning  Act  must  hear  a  reasonable 
relation  to  the  powers  conferred  “by  t hat  act  ,  and  one  pro¬ 
viding  that  no  building  should  he  erected  with  its  roof 

ridge  less  than  26  feet  above  “building  foundation  in  a _ 

certain, residential  zone  does  not  pronote  public  health, _ 

safety,  and  general  welfare,  and  hence  ordinance  was  in- 
valid. 

The  question  presented  in  this  case  is  whether  an  ordinance 
adopted  by  the  Town  of  Bloomfield,  amending  the  original  zoning  ordi¬ 
nance,  which  amendment  provided  that  the  heights  of  buildings  shall  be 
regulated,  is  valid.  The  amendment  reads  as  follows:  11  (b)  Heights. 

No  building  shall  be  erected  to  a  height  in  excess  of  35  feet  and  no 
building  shall  oe  erected  with  its  roof  ridge  less  than  26  feet  above 
the  building  foundation.  A  false  front,  cupola,  tower  or  similar 
part  of  a  building  shall  not  be  considered  in  computing  the  minimum 
height  of  a  building”. 

The  plaintiff  made  application  to  the  Inspector  of  Buildings 
of  Bloomfield  for  a  permit  to  erect  a  one-family  dwelling  house  and 
filed  its  plans  and  specifications  for  the  building.  The  plans  and 
specifications  disclosed  the  fact  that  the  proposed  building  was  to  be 
only  21  feet  high  from  its  foundation  to  its  roof  ridge.  The  building 
inspector  refused  to  issue  the  permit  upon  the  ground  that  the  ordi¬ 
nance  above  mentioned  prohibited  the  erection  of  any  building  in  the 
zone  in  question  less  than  26  feet  above  the  building  foundation.  The 
Chief  Justice  allowed  a  writ  of  certiorari  to  review  the  ordinance. 

The  only  contention  that  the  prosecutor  bases  his  claim  on 
is  that  the  ordinance  is  repugnant  to  the  State  and  Federal  Constitu¬ 
tions  so  far  as  it  fixes  a  minimum  height  for  buildings.  The  court 
upheld  this  contention  and  said; 

"It  is  settled  that  an  ordinance  under  the  zoning  act  must 
Dear  a  reasonable  relation  to  the  powers  conferred  by  that  act.  Phil¬ 
lips  v.  Township  Council,  etc.,  Teaneck,  120  N.J.L.  45,  48,  198  A. 

368,  affirmed  122  N.J.L.  485,  5  A.  2d  698.  Restrictions  imposed  pur¬ 
suant  to  the  zoning  act  must  tend  at  least  in  some  degree  to  promote 
the  public  good;  they  must  bear  a  ‘substantial  relation  to  the  public 
health,  the  public  morals,  the  public  safety  or  the  public  welfare  in 
its  proper  sense1.  Neotow  v.  City  of  Cambridge,  277  U.S.  133,  43  S. 

Ct .  447,  448,  72  L.Ed.  342;  Gabrielson  v.  Borough  of  Glen  Ridge,  13 
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N. J.  Misc.  142,  176  A.  676;  Phillips  v.  Township  Council,  etc.,  Teaneck, 
supra;  Phillips  Oil  Co.  v.  Municipal  Council,  etc.,  Clifton,  120  N.J.L. 
13,  197  A.  730;  179  Duncan  Avenue  Corp.  v.  Board  of  Adjustment  of  Jersey 
City,  122  N.J.L.  292,  5  A.  2d  68;  Spur  Distributing  Co.,  Inc.  v.  City 
Council  of  City  of  Bridgeton,  122  N.J.L.  460,  6  A.  2d  192.  Cf.  Resciniti 
v.  Board  of  Commissioners,  Belleville,  117  N.J.L.  1,  186  A.  439;  Wat chung 
Lake,  Inc.  v.  Mobus,  119  N.J.L.  272,  196  A.  223. 

"Thus  while  our  legislature  has  unquestionably  given  munici¬ 
palities  the  right  to  pass  ordinances  1  to  regulate  and  restrict  the 
height,  number  of  stories,  and  sizes  of  buildings',  such  ordinances  to 
be  valid  must  be  designed  to  promote  public  health,  safety,  and  general 
welfare.  R.S.  40:55-30,  N.J.S.A.  40:55-30.  The  mere  power  to  enact  an 
ordinance  such  as  the  one  here  involved  does  not  carry  w ith  it  the  right 
arbitrarily  or  capriciously  to  deprive  a  person  of  the  legitimate  use  of 
his  property. 

"We  fail  to  see,  in  the  case  before  us,  how  the  ordinance  in 
question  promotes  public  health,  safety  and  the  general  welfare.  Cf. 
Durkin  Lumber  Co.  v.  Fitzsimmons,  106  N.J.L.  183,  147  A.  555.  The  Town's 
fire  chief,  chief  of  police,  health  officer  and  building  inspector  all 
testif ied  that  a  house  built  26  feet  above  the  foundation  did  not  pro¬ 
mote  public  health,  safety  or  general  welfare  more  than  a  house  built 
only  21  feet  above  the  foundation. 

"Respondents  contend  that  the  ordinance  is  justified  by  reason 
of  the  fact  that  the  presence  of  a,  building  less  than  26  feet  in  height 
causes  a  depreciation  in  the  value  of  surrounding  property,  when  that 
surrounding  property  is  at  least  26  feet  in  height  ...  No  person  un¬ 
der  the  zoning  power  can  legally  be  deprived  of  his  right  to  build  a 
house  on  his  land  merely  because  the  cost  of  that  house  is  less  than  the 
cost  of  his  neighbor's  house." 


ZONING 

(Otto,  et  al  v.  Steinhilber ,  Court  of  Appeals  of  New  York, 

24  N.E.  2d.  851.) 

One  desiring  variance  of  zoning  law  must  prove  other  facts 
besides  one's  own  personal  har dship  which  night  exist. 

HOLC  and  other  residential  property  owners  in  a  residential 
zone  in  the  village  of  Lynbrook,  New  York,  resisted  the  application  of 
another  property  owner  to  the  Board  of  Appeals  to  grant  a  variation  in 
the  application  of  the  zoning  laws  so  as  to  permit  him  to  construct 
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and  operate  a  skating  rink  on  his  property  which  was  situated  partly  in 
a  business  area  and  partly  in  a  residential  area.  The  applicant’s  prop¬ 
erty  fronted  on  Merrick  Road  and  extended  backwardly  therefrom  more  than 
four  hundred  feet.  The  first  one  hundred  and  fifty  feet  from  Merrick 
Road  was  in  a  business  area  and  the  balance  was  in  a  residential  area. 
The  proposed  rink  was  to  extend  backwardly  from  Merrick  Road  a  distance 
of  four  hundred  thirty-four  feet,  so  that  the  rear  two  hundred  eighty- 
four  feet  would  be  in  the  residential  area.  The  application  was  based 
upon  the  ground  of  unnecessary  hardship.  When  the  case  reached  the 
Court  of  Appeals  of  New  York,  that  court  denied  tho  application  for 
variation  and  refused  to  permit  the  construction  of  the  rink  because 
the  applicant  had  failed  to  show  that  (l)  the  land  in  question  cannot 
yield  a  reasonable  return  if  used  only  for  a  purpose  allowed  in  that 
zone;  (2)  that  the  plight  of  tho  owner  is  due  to  unique  circumstances 
and  not  to  the  general  conditions  in  the  neighborhood  which  may  reflect 
the  unreasonableness  of  the  zoning  ordinance  itself;  and  (3)  that  the 
use  to  be  authorized  by  the  variance  will  not  alter  the  essential  char¬ 
acter  of  the  locality. 


ZONING  -  CRIMINAL  LIABILITY 

(people  v.  Giorgi,  Westchester  County  Court,  16  N.Y.S.  2d 
923.) 

Criminal  proceedings  may  be  resorted  to  against  a  person 

violating  a  village  zoning  o rdinance.  A  municipality  has 
the  power  to  determine  for  itself  what  plans  are  necessary 

to  promote  the  public  welfare  and  the  court s  will  not  in¬ 
terfere  with  this  legislative  privilege,  except  in  rare 
instances . 


The  defendant  was  convicted  of  disorderly  conduct  for  violat¬ 
ing  the  provisions  of  a  zoning  ordinance.  He  was  charged  with  allowing 
premises  owned  by  him  in  a  residential  "A11  district  to  be  used  for  a 
prohibited  purpose,  namely  for  the  manuf acture  and  sale  of  cement 
blocks.  He  contended  that  he  had  a  lawful  and  vested  right  to  use  the 
premises  in  this  manner  by  virtue  of  a  non-conforming  use  enjoyed  by 
his  predecessor  in  title.  He  urged  that  incompetent  evidence  was  re¬ 
ceived  as  to  the  question  of  the  non-conforming  use  and  also  attacked 
the  constitutionality  of  the  ordinance  as  unreasonable  and  confisca¬ 
tory.  He  further  urged  that  the  matter  should  not,  in  any  event,  have 
been  made  the  subject  of  a  criminal  prosecution. 

The  court  said  that  it  was  unfortunate  that  criminal  proceed¬ 
ings  had  been  invoked  when  the  matter  could  have  been  settled  by  an 
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injun-rt'ian  hat  it  went  on  to  gay:  "That  criminal  proceedings  are  autho- 
rize-d^and-  may'  he  resorted  to  is  heyond  question.  Sec.  93  Village  Law* 
Sec.  15-  Lye  Zoning  Ordinance;  Smith  Zoning  Law  and  Practice,  page  275; 
People  v.  Ward,  146  Misc.  606,  263  N.Y.S.  511.  Had  the  defendant  made 
an  application  for  a  variance,  it  is  possible  that  the  criminal  prosecu¬ 
tion  would  have  been  averted,  but  it  does  not  appear  that  he  ever  made 
such  an  application.  On  the  other  hand,  the  failure  of  the  Village  to 
take  action  in  the  past  is  of  no  avail  to  defendant.  It  has  been  held 
that  such  failure  does  not  constitute  a  defense  when  later  proceedings 
are  brought  to  enforce  provisions  of  the  ordinance.  Village  of  North 
Pelham  v.  Ohliger,  216  App.  Div.  728,  214  N.Y.S.  253,  affirmed  245  N.Y. 
593,  157  N.E.  871." 

In  reference  to  the  defense  of  the  non-conforming  uso,  the 
evidence  showed  that  in  prior  years  the  premises  were  used  by  the  de¬ 
fendant's  predecessor  for  uses  incidental  to  the  business  of  general 
contracting.  In  this  regard  the  court  said: 

"It  is  well  settled  that  a  use  in  existence  prior  to  the 
adoption  of  an  ordinance  may  be  continued.  The  difficulty  in  the 
present  case  is  that  defendant  has  introduced  new  and  different  uses. 
Certainly,  uses  incident  to  the  business  of  general  contracting  are 
entirely  different  from  those  directly  flowing  from  the  specialized 
business  of  manufacturing  cement  blocks.  Necessarily,  such  manufactur¬ 
ing  requires  the  use  of  machines  and  chemicals,  and  constitutes  a  com¬ 
plete  departure  from  the  original  use.  Where  such  a  change  results  in 
an  extension  and  enlargement  of  the  non-conforming  use,  it  becomes  un¬ 
lawful.  Fisicchio  v.  Board  of  Appeals  of  Village  of  Freeport,  165 
Misc.  156,  300  N.Y.S.  368;  Kensington  Realty  Holding  Corporation  v. 
Jersey  City,  118  N.J.L.  114,  191  A.  787;  Home  Fuel  Oil  Co.  v.  Borough 
of  Glen  Rock,  118  N.J.L.  340;  192  A.  516;  De  Vito  v.  Pearsall,  115 
N.J.L.  323,  180  A.  202.  For  the  purpose  of  showing  that  the  manu¬ 
facturing  use  could  never  have  had  a  valid  inception,  the  State  intro¬ 
duced  into  evidence  two  prior  ordinances  under  both  of  which  such  a 
use  was  unlawful.  This  proof  was  most  pertinent  to  the  very  offense 
charged.  No  error  was  committed  in  its  reception." 

The  court  further  found,  as  to  the  defense  of  the  constitu¬ 
tionality  of  the  ordinance,  that  there  was  no  abuse  Of  discretion, 
discrimination  or  bad  faith  in  the  zonirg  of  the  property  and  that 
"A  municipality  has  the  power  to  determine  for  itself  what  plans  are 
necessary  to  promote  the  public  welfare,  and  the  courts  will  not  inter¬ 
fere  with  this  legislative  privilege,  except  in  rare  instances.  Wulf- 
sohn  v.  Burden,  241  N.Y.  288;  150  N.E.  120;  43  A.L.R.  651;  Fox  Meadow 
Estates  v.  Gulley,  233  App.  Div.  250,  252  N.Y.S.  178,  Village  of 
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Euclid,  Ohio  v.  Ambler  Realty  Co.,  272  U.S.  365,  47  S.Ct.  114,  71  L .Ed. 
303,  54  A.L.R.  1016;  Zahn  v.  Board  of  Public  Works  of  City  of  Los 
Angeles,  274  .U.S.  325,  47  S.Ct.  594,  71  L.Sd.  1074;  Golc.enberg  v.  Walsh, 
242  N.Y.  576;  152  H.E.  434,  decided  on  dissenting  opinion  below,  215 
App.  Div.  396,  213  N.Y.S.  578.  The  ordinance  is  a  proper  enactment  and 
is  valid.  The  defendant  is  not  vested  with  such  a .non- conforming  use  as 
would  permit  him  to  operate  a  cement  block  manufacturing  plant  in  the 
restricted  area.” 
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ADMINISTRATIVE  ORDERS,  REGULATIONS  and  OPINIONS 


TAXATION  -  EEDERAL  TAX  LIEN 

(I.  T.  3347,  Eeh .  5,  1940.  8  U.S.  Law  Week  259.) 

Federal  tax  lien  is  superior  to  rights  of  mortgagees  under 

assignment  of  rents  made  subsequent  to  recordation  of  tax 

1  ien. 

Federal  ta.x  lien-  is  superior  to  rights  of  mortgagees,  under 
mortgage  executed  prior  to  recordation  of  Federal  tax  lien,  to  rents 
from  mortgaged  real  estate  which  were  assigned  to  the  mortgagees  to  he 
applied  to  hack  interest  on  the  mortgage,  subsequent  to  the  recorda¬ 
tion  of  the  tax  lien. 

Even  though  the  mortgage  was  recorded  before  the  filing  of 
the  Federal  notice  of  tax  lien,  the  lien  of  the  mortgage  applied  only 
to  the  real  estate  and  not  to  the  rents  and  profits. 

The  rule  is  stated  in  Tiffany’s  Real  Property,  volume  3, 
second  edition,  Section  613,  as  follows:  "A  mortgagor  who  is  in  pos¬ 
session  of  the  land  is  entitled  to  receive  and  apply  to  his  own  use 
the  rents  andprefits  of  the  land;  and  this  is  so,  even  when  the  mort¬ 
gage  expressly  includes  rents  and  profits.”  It  has  been  applied  in 
Gillman  v.  Illinois  &  Mississippi  Telephone  Co.,  91  U.S.  603;  Freed¬ 
man’s  Saving  &  Trust  Co.  v.  Shepherd,  127  U.S.  494;  and  Elmore  v. 
Symonds,  183  Mass.  321,  67  N.E.  314. 

"The  same  general  rule  that  a  mortgagee  acouires  no  right 
to  the  rents  of  mortgaged  property,  even  by  an  assignment  of  rents 
in  the  mortgage,  in  the  absence  of  entry  and  possession  and/or  the 
securing  of  the  appointment  of  a  receiver  of  the  rents  and  profits 
in  his  behalf  under  the  mortgage,  has  been  applied  by  the  New  York 
courts  and  appears  to  be  the  accepted  rule  in  that  state.  (New  York 
Life  Insurance  Co.  v.  Fulton  Development  Corporation,  265  N.Y.  348, 

193  N.E.  169;  Women’s  Hospital  v.  Sixty-Seventh  Street  Realty  Co., 

Inc. ,  240  App.  Div.  33,  268  N.Y.  Supp.  725;  Dime  Savings  Bank  of 
Brooklyn  v.  Fox,  147  Misc.  24,  264  N.Y.  Supp.  262;  One  Hundred  Forty- 
Eight  Realty  Co.,  Inc.  v.  Conrad  et  al . ,  125  Misc.  142,  210  N.Y. 

Supp.  400;  Rhinelander  v.  Richards,  184  App.  Div.  67,  171  N.Y.  Supp. 
436;  Conley  v.  Fine,  181  App.  Div.  675,  169  N.Y.  Supp.  162;  Sullivan 
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v.  Rosson,  223  N.Y.  217,  119  N.E.  405;  Harris  v.  Lesster  ct  al.,  35  App. 
Div.  462,  54  N.Y.  Supp.  664  appeal  dismissed  in  159  N-Y.  533,  53  N.E. 
1126. 

" The  forego irg  cases  disclose  tint  certain  qualifications  upon 
the  general  rule  have  "been  recognized  "by  the  New  York  courts,  as  where 
there  is  an  absolute  and  unqualified  assignment  of  rents  incorporated  in 
or  separate  from  the  mortgage  clearly  intended  to  operate  in  praesenti 
or  immediately  upon  default,  or  where  a  prior  mortgagee  takes  an  assign¬ 
ment  of  rents  after  default  and  before  a  subsequent  mortgagee  takes 
steps  to  recover  them,  but  the  facts  submitted  in  the  present  case  do 
not  bring  it  within  the  application  of  any  of  the  adjudicated  qualifica¬ 
tions  to  the  usual  rule.  In  Conley  v.  Eine,  supra,  the  court  said  ’it 
is  axiomatic  that  the  assignee  of  a  nonnegot iable  chose  in  action  can 
obtain  no  greater  right  than  his  assignor  .had*  ;  and  in  the  present  case 
a  Federal  statutory  lien  had  attached  to  the  leases  and  to  the  assignor’s 
(taxpayer’s)  right  to  the  rents  under  thorn  before  the  execution  of  the 
assignment  to  the  mortgagees. 

”In  the  instant  case,  by  the  filing  of  its  notice  of  tax  lien 
in  1932,  the  Government  acquired  a  lien  ’upon  all  property  and  rights 
to  property,  whether  real  or  personal,  belonging  to  such  person’ ,  that 
is,  belonging  to  A  (Sec.  3186,  R.S.,  as  amended;  now  Sec.  3670  to  3677, 
inclusive,  Internal  Revenue  Code).  At  the  time  the  Government  acquired 
its  lien,  the  mortgagees  appear  to  have  had  no  legal  claim  or  prefer¬ 
ence  of  any  kind  to  the  rents  of  the  mortgaged  property,  for  there 
seems  to  have  been  no  legally  recognizable  appropriation  of  the  rents 
to  them,  and  when  they  did  take  an  assignment  of  the  rents  on  Feb.  1, 
1939,  they  necessarily  took  that  assignment  subject  to  the  Government’s 
prior  lien.  Such  lien  therefore  attached  to  all  contracts  or  leases 
for  the  payment  of  rent  to  A,  and  to  his  right  to  receive  rent  there¬ 
under,  and  the  collector  could  have  distrained  and  levied  thereon  to 
secure  liquidation  of  the  unsatisfied  tax  liability.  (Sec.  3187  and 
3188,  R.S.,  as  amended;  now  Sec.  3690,  3691,  and  3692,  Internal  Revenue 
Code.)  A  subsequent  assignment  by  the  mortgagor  to  the  mortgagees  of 
the  contracts  or  leases  for  rent  would  clearly  have  been  inferior  to 
the  Government’s  prior  lien  thereon  for  taxes,  and,  a  fortiori,  a  sub¬ 
sequent  assignment  of  rents  could  stand  in  no  better  position. 

"The  assignment  was  merely  a  transfer  of  rents  subject  to 
existing  equities  or  liens  without  otherwise  affecting  the  mortgagor’s 
possession  of  the  property  and  his  right  in  and  to  the  property  prior 
to  actual  entry  and  taking  over  of  possession  by  the  mortgagees.  It 
has  been  held  that  a  lien  for  taxes  is  superior  to  a  mortgage  or  deed 
of  trust  executed  subsequent  tea  demand  for  payment  and  embraces 
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every  species  of  property  subject  to  ownership.  (Blacklock  v.  United 
States,  208  U.S.  75.)  It  follows,  that  a  lien  for  taxes  is  superior  to 
a  subsequent  assignment  of  leases  or  rents.’1 


TAXATION  -  SOCIAL  SECURITY  TAXES 

(A  &  C-Min.  Coll.  No.  5003,  Jan.  27,  1940.  8  U.  S.  Law  Week 

223.) 

Exemption  of  hanks  and  related  organizations  from  social  se~ 

— —  ■<  .  ■  .  - - —  - ■  - ±2 - - -  - ,  - -  ■ .  - - 

curity  taxes  as  Federal  instrumentalities. 

Social  security  taxes  are  applicable  with  respect  to  services 
performed  after  Jan.  1,  1940,  in  the  employ  of  national  hanks,  state 
hanks  which  are  members  of  the  Federal  Reserve  System,  joint  stock  land 
hanks,  and  members. of  the  FHLBSy stem, .under  Section  1426  (h)  (6)  of 
the  Federal  Insurance  Contributions  Act  and  Section  1607  (c)  (6)  of 
the  Federal  Unemployment  Tax  Act,  both  as  amended  by  the  Social  Securi¬ 
ty  Act  Amendments  of  1939. 

The  Social  Security  Act  Amendments  of  1939  limit  the  exemp¬ 
tion  from  taxes  on  services  performed  in  the  employ  of  an  instrumental¬ 
ity  of  the  United  States  to  services  performed  for  . instrumentalities 
which  (a)  are  wholly  owned  by  the  United  States  or  (b)  exempt  from  the 
tax  by  virtue  of  any  other  provision  of  law. 

Services  performed  on  or  after  January  1,  1940,  in  the  employ 
of  the  following  banks  or  related  organizations  are  exempt  from  the  em¬ 
ployment  taxes  because  of  specific  provision  in  statutes  relating  to 
the  organizations  exempting  them  from  taxation:  Federal  Reserve  Banks, 
Federal  Land  Banks,  National  Farm  Loan  Associations,  Federal  Farm  Mort¬ 
gage  Corporations,  Federal  Intermediate  Credit  Banks,  production  Credit 
Corporations,  Production  Credit  Associations,  Regional  Banks  for  Co¬ 
operatives,  Central  Banks  for  Co operatives, Federal  Hone  Loan  Banks, 

Home  Owners’  Loan  Corporation,  Federal  Savings  end  Loan  Insurance  Cor~ 
poration*  and  Federal  Credit  Unions.  The  employment  taxes  are  inap¬ 
plicable  with  respect  to  services  performed  on  or  after  Jan.  1,  1940, 
in-  the  employ  of  Regional  Agricultural  Credit  Corporations  in  view  of 
the  fact  that  stock  of  the  corporations  is  owned  by  the  Reconstruction 
Finance  Corporation. 

Frinary  consideration  is  given  to  statutory  provisions  re¬ 
garding  the  capital  shares  of  an  instrumentality  in  determining  whother 
it  is  wholly  owned  by  the  United  .States ,  since  it  is  axiomatic  that 
the  stockholders  are  the  owners' of  the  corporation .  The  de terminat ion 
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that  an  instrumentality  is  exempt  from  employment  taxes  "by  virtue  of  any 
other  provision  of  law"  depends  upon  specific  language  to'  that  effect. 

National  hanks,  state  hanks  which  are  members  of  the  Federal  Re¬ 
serve  System,  joint  stock  land  hanks  and  members  of  the  FHLBSystem  are 
subject  to  the  employment  taxes,  after  Jan.  .1,  1940,  since  none  of  the 
organizations  are  wholly  or  partly,  owned  by  the  United  States,  nor  are 
any  of  the  organizations  exempt  from  'the  employment  taxes  by  a  provision 
of  law. 

The  following  rulings  published  by  the  Bureau  in  regard  to  the 
exemption  of  organizations  as  instrumentalities  of  tie  United  States 
prior  to  Jan.  1,  1940,  are  accordingly  modified;  S.S.T.  16  (3  LW  1209, 
national  banks);  S.S.T.  44  (4  LW  139,  state  banks  which  are  members  of 
Federal  Reserve  System);  S.S.T.  61  (4  LW  553,  joint  stock  land  banks, 
Federal  Land  Banks,  National  Farm  Loan  Associations,  Federal  Farm  Mort¬ 
gage  Corporations,  Federal  Intermediate  Credit  Banks,  Production  Credit 
Corporations,  Production  Credit  Associations,  Regional  Banks  for  Co¬ 
operatives,  Central  Banks  for  Cooperatives,  and  Regional  Agricultural 
Credit  Corporations);  S.S.T.  62  (4  LW  553,  Federal  Home  Loan  Banks, 

Home  Owners*  Loan  Corporation  and  Federal  Savings  and  Loan  Insurance 
Corporation  );  S.S.T.  109  (4  LW  811,  members  of  the  Federal  Heme  Loan 
Bank  System);  and  S.S.T.  140  (4  LW  1.120,  Federal  Credit  Unions). 

Mimeograph  Coll.  No.  4621  (4  LW  1360  is  likewise  modified  to  accord 
with  the  foregoing.) 


1  Other  rules,  regulations  and  administrative  orders  affecting  hous¬ 
ing  construction  or  finance  agencies  are  as  follows; 

CIVIL  SERVICE  COMMISSION  published  a  notice  of  the  condition  of 
the  apportionment  at  the  close  of  business  on  January  31,  1939.  See 
5  'Fed.  Reg.  614. 

Published  a  notice  of  the  condition  of  the  apportionment  at 
the  close  of  business  on  February  15.  See  5  Fed.  Reg.  721. 


the 


Published  a 
close  of  business 


notice  of  the 
February  29 . 


condition  of  the  apportionment 
See  5  Fed.  Reg.  878. 
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FA  EM  CREDIT  ADMINISTRATION:  Tho  Secretary  of  Agriculture,  by  order 
filed  February  20,  authorized  certain  officials  to  perform  the  duties 
and  exercise  tho  functions  of  the  Governor  of  tho  FCA  in  his  absence. 

See  5  Fed.  Reg.  735. 

The  Cooperative  Bank  Commissioner,  by  order  filed  February  27, 
rescinded  section  71.15  of  Title  6,  Code  of  Federal  Regulations,  en¬ 
titled  ’’Loans  for  Refinancing  Certificates  of  Indebtedness  and  Pre¬ 
ferred  Stock."  Soe  5  Fed.  Reg.  805. 

The  FL3  of  Columbia,  by  order  filed  February  14,  amended  the  Code 
of  Federal  Regulations  to  abolish  the  requirement  of  a  reamortization 
foe.  See  5  Fed.  Reg.  672. 


FEDERAL  HOKE  LOAN  BANK  BOARD: 

Federal  Savings  and  Loan  Insurance  Corporation:  The  FKL3B,  by 
resolution  filed  February  2,  proscribed  that  a  Federal  association, 
within  six  months  of  receipt  of  report  of  examination  of  such  associa¬ 
tion,  inspect  and  appraise  the  real  estate  securing  each  loan  listed 
in  the  report  of  examination  of  such  association,  inspect  and  appraise 
the  real  estate  securing  each  loan  listed  in  the  report  of  examination 
of  such  association  as  subject  to  comment  or  criticism.  See  5  Fed. 
Reg.  597. 

The  FHLBB  adopted  resolutions,  filed  February  14;  (1)  di¬ 

recting  the  Chief  Examiner  to  instruct  that ,  pending  proposed  changes 
in  the  Rales  and  Regulations,  appraisals  of  real  estate  be  made  on  the 
basis  of  realistic  market  values;  (2)  interpreting  the  words  "active 
political  office"  and  "compensation"  as  used  in  24  Code  of  Federal 
Regulations,  chapter  I,  part  2,  section  24;  (3)  approved  a  basis  for 
charging  an  association  for  the  expenses  of  examination;  (4)  autho¬ 
rized  the  Governor  or  Deputy  Governor  of  the  FHLBSystem  to  approve 
applications  by  institutions  for  the  privilege  of  voluntarily  retir¬ 
ing  any  investment  by  the  Secretary  of  the  Treasury  or  HOLC;  (5) 
authorized  Federal  Savings  and  Loan  Associations  operating  under 
Charter  K  to  continue  to  issue  membership  certificates  on  the  form 
used  prior  to  July  26,  1937,  until  the  supply  of  such  forms  is  ex¬ 
hausted;  (6)  prescribed  a  now  wording  for  association  forms  which  are 
applicable  to  co-tenancies  with  right  of  survivorship;  and  (7)  ap¬ 
proved  an  acceptable  form  of  fidelity  bond  for  use  by  FSLAs.  See  5 
Fed.  Reg.  689-91, 

The  FHLBB,  by  resolution  filed  February  21,  provided  for 
notice  to  creditors  of  a  FSLA  in  receivership  and  for  disallowance 
of  claims  not  presented.  See  5  Fed.  Reg.  745. 
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The  Board  of  Trustees  of  the  FSLIC,  by  resolution  filed 
February  2,  amended  the  Rales  and  Regulations  for  the  insurance  of  ac¬ 
counts  to  prescribe  for  inspection  and  appraisal  of  real  estate  which 
was  commented  on  in  the  report  of  examination  of  an  association.  See 
5  Fed.  Reg.  598. 

The  Board  of  Trustees  of  the  FSLIC,  by  resolutions  filed 
February  14,  (l)  required  eligibility  examinations  cf  all  applicants 
for  insurance  of  accounts;  (2)  directed  the  Chief  Examiner  to  instruct 
that,  pending  proposed  changes  in  the  Rules  and  Regulations,  appraisals 
be  made  on  the  basis  of  realistic  market  values;  (3)  established  an  ad¬ 
mission  fee  for  any  applicant  for  insurance  of  accounts  of  4  cents  per 
$1C0  of  the  total  amount  of  all  insurable  accounts,  plus  all  obligations 
to  creditors;  (4)  determined  to  approve  only  those  applicants  who  will 
not  charge  unreasonable  interest  rates;  (5)  approved  an  acceptable  form 
of  fidelity  bond,  for  use  by  any  insured  institution;  (6*)  prescribed  the 
additional  premium  to  be  charged  an  insured  applicant  which  purchases 
the  bulk  assets  of  another  institution.  See  5  Fed.  Reg.  691-693. 

The  Board  of  Trustees,  by  resolution  filed  February  17,  pro¬ 
vided  that  the  Corporation  could  waive  certain  requirements  regarding 
provisions  appearing  in  long-form  membership  certificates.  See  5  Fed. 
Reg.  711. 

Home  Owners’  Loan  Corporation;  The  FHLBB  by  resolutions  filed 
February  9:  (1)  forbade  officers  or  employees  of  the  Corporation  from 

purchasing  property  on  which  the  Corporation  holds  a  mortgage  or  sales 
instrument  without  the  approval  of  the  Board;  and  (2)  authorized  the 
General  Manager  to  execute  bond  or  indemnity  agreements  with  the  ap¬ 
proval  of  the  General  Counsel  to  third  parties  in  certain  prescribed 
cases.  See  5  Fed.  Reg.  646. 

The  FHLBB,  by  resolution  filed  February  2,  authorized  the 
Regional  Counsel  to  transmit  abstracts,  title  policies,  etc-.,  where 
necessary  in  connection  with  a  sale  of  Corporation  property.  See  5 
Fed.  Reg.  598. 


The  General  Manager  and  General  Counsel  of  HOLC,  by  orders 
filed  February  9,  promulgated  procedures  for:  (l)  board  approval  of 
purchases  by  an  employee  of  property  on  which  the  Cor p or at  ion  holds 
a  loan  or  sales  instrument;  (2)  for  the  execution  to  prospective  pur¬ 
chasers  of  indemnity  agreements  or  warranties  against  loss  from  title 
defects;  and  (3)  for  the  closing  of  extensions.  See  5  Fed.  Reg.  645 
-7. 
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RURAL  ELECTRIFICATION  ADMINISTRATION:  The  Ac t i ng  Administrator,  by 
notice  filed  February  21,  allocated  funds  to  certain  designated  projects 
in  Indiana,  Minnesota,  Mississippi,  Pennsylvania  and  Wisconsin.  See  5 
Fed.  Reg.  735. 

The  Acting  Administrator,  by  order  filed  February  27,  amended 
Administrative  Order  No.  428,  dated  January  13,  1940,  (5  Fed.  Reg.  238) 
by  changing  the  number  of  one  of  the  projects  designated  therein.  See 
5  Fed.  Reg.  810. 


UNITED  STATES  HOUSING  AUTHORITY:  The  Administrator,  by 
filed  February  5,  set  forth  certain  principles  and  standards 
in  budgeting  costs  of  repairs,  maintenance  and  replacements. 
Reg.  598-603. 


regulations 
to  be  used 
See  5  Fed. 
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LEGISLATION 


FARM  CREDIT  ADMINISTRATION: 


Federal 


H.R.  8450  -  Mr.  Jonos  (Texas)  Fed.  13,  1940  to  Comm,  on  Agriculture. 

Makes  permanent  the  present  3 in¬ 
terest  rate  on  loans  'made  through 
national  farm  loan  associations  or 
Federal  land  hanks  and  the  4 $  rate  on  loans  of  the  Land  Bank 
Commissioner  /amending  U.S.C.  supp.  IV,  12:  771,  1016  (i )J . 


H.R.  8586  -  Mr.  Whelchel 


Feh.  21,  1940  to  Comm,  on  Agriculture. 
Makes  permanent  the  present  3 ■§-$  in¬ 
terest  rate  on  loans  made  through 
national  farm  loan  associations  or 
Federal  land  hanks  and  the  4$  rate  on  loans  of  the  Land  Bank 
Commissioner  /amending  U.S.C.  Supp.  IV,  12:  771,  1016  ( i// . 


FEDERAL  HOUSING  ADMINISTRATION: 


S.  3416  -  Mr.  Andrews  Fch.  22,  1940  to  Comm,  on  Banking  and 

Currency. 

Authorizes  the  FKAdminis t rat or  to  in¬ 
sure  (up  to  20$)  hanks,  finance  com¬ 
panies,  etc.,  against  losses  on  loans  irp.de,  after  enactment 
of  this  act  and  prior  to  July  1,  1942,  to  property  owners 
and  lessees  for  the  purchase  of  equipment  for  the  protection 
of  growing  crops  against  adverse  weather  conditions  and  the 
cost  of  irrigation  and  drainage  equipment  and  wells  in  con¬ 
nection  with  agricultural,  horticultural  and  f lor icultural 
activities  whose  products  have  an  established  commercial 
market.  No  insurance  shall  he  granted  on  loans  over  $6,000. 
Increases  from  $100,000,000  to  $150,000,000  the  total  lia¬ 
bility  which  the  Administrator  may  have  outstanding  at_any 
one  time  for  the  insurance  of  financial  institutions  /amend¬ 
ing  U.S.C.  12:  ch.  13/. 
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HOME  OV/UERS*  LOAN  CORPORATION; 

S.  3370  -  Mr.  Barbour  Feb.  15,  1940  to  Comm.  on  Banking  and 

Currency. 

provides  a  2-year  moratorium  on  fore¬ 
closures  of  HOLC  mortgages,  provided 
the  mortgagor  pays  interest,  taxes,  and  other  assessments. 


S.  3371  -  Mr.  Barbour  Feb.  15,  1940  to  Comm,  on  Banking  and 

Currency. 

Reduces  from  5  to  3 <J  the  interest  rat 
_  on  loans  made  under  Sec.  4(d)  of  the 

HOLAct  /u.S.C.  12,  1663(d)/. 

S.  3372  -  Mr.  Barbour  Feb.  15,  1940  to  Comm,  on  Banking  and 

Currency. 

Home  Loan  Interest  Reduction  Act — 
Limits  the  interest  rate  chargeable, 
after  this  enactment,  on  hone  mortgage  loans  made  by  members 
and  nonmember  borrowers  of  FHLBanks  to  a  rate  not  in  excess 
of  2 jo  of  the  rate  paid  by  them  for  loans  from  such  banks 
/amending  U.S.C.  12:  1425 ~J .  Limits  the  interest  rate  charge¬ 
able,  after  this  enactment,  on  advances  made  by  FHLBanks  to 
members  and  nonmember  borrowers  to  a  rate  not  in  excess  of 
l/2  of  1 j  of  the  average  rate  paid  on  obligations  issued  by 
such  banks  during  the  5  years  immediately  preceding  the  ad¬ 
vances  /amending  U.S.C.  12:  1430 J.  Directs  the  HOLC  to  re¬ 
duce  to  3$  the  rate  of  interest  on  its  outstanding  loan 
balances  secured  by  home  mortgages  or  other  liens  upon  real 
estate.  Prohibits,  90  days  after  this  enactment,  the  in¬ 
surance  under  the  National  Housing  Act  of  any  mortgage  loan 
bearing  interest  in  excess  of  4 ^  per  annum  on  unpaid  balances. 

H.R.  8447  -  Mr.  Fitzpatrick  Feb.  13,  1940  to  Comm,  on  Banking 

and  Currency. 

Reduces  from  5  to  4$  the  interest 
rate  on  loans  made  under  sec.  4(d) 
of  the  HOLAct  /u.S.C.  12:  1463 (d .)] . 
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o  t  at  © 


NANKING 

Kentucky:  S.  209  Introduced  by  Mr.  Stahr. 

To  provide  that  bonds  and  other  obli¬ 
gations  issued  by  a  housing  commis¬ 
sion,  pursuant  to  the  Municipal  Hous¬ 
ing  Commission  Act  or  the  Eural  Housing  Commission  Act, 
when  secured  by  annual  contributions  to  be  paid  by  the 
United  States  Government,  shall  be  security  for  public 
deposits  and  negotiable  and  legal  investments  for  the 
commonwealth,  political  subdivisions,  banks,  building 
and  loan  associations,  investment  companies,  etc. 

HOUS ING 


California:  A.B.  57  (Spec.  Sess.)  To  create  a  California  Housing  Au- 

'.••thority  for  the  purpose  of  under¬ 
taking  slum  clearance  and  projects 
to  provide  dwelling  accommodations 
for  persons  of  lpw  income.  The  powers  and  duties  of 
the  Authority  are  set  forth  in  detail  including  the  ac¬ 
quisition  of  property,  borrowing  money,  issuing  bonds, 
and  other  obligations,  and  giving  security  therefor. 

The  property  and  securities  of  the  Authority  are  exempt 
from  taxation  and  assessments,  but  the  Authority  is 
authorized  to  make  certain  payments  in  lieu  .of  such 
taxation. 


Kentucky:  S.  211  Introduced  by  Mr.  Stahr. 

To  authorize  County  Housing  Commis¬ 
sions  and  Regional  Housing  Commis¬ 
sions  to  purchase,  construct  and 
operate  low  cost  housing  projects  in  rural  areas. 

S.  212  Introduced  by  Mr.  Stahr. 

To  authorize  cities,  towns,  villages, 
counties,  and  other  public  bodies  to 
aid  housing  projects  by  furnishing 
parks,  playgrounds,  streets,  municipal  facilities  and 
other  lands. 
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HOUSING  (contd.) 
Kentucky  (contc).. 


S.  214 


Mississippi:  S.B 


S.B 


HOUSING  LEGAL  DIGEST 


£.  213  Introduced  by  Mr.  gtahr. 

To  validate  and  legalize  the  creation 
and  establishment  of  Municipal  Hous- 
ing  Commissions,  and  all  b'pnds  ,  con¬ 
tracts  and  acts  of  such  commissions.  These  arq  all 
declared  legal,  notwithstanding  any  want  of  statutory 
authority  or  defect  or  irregularity  therein. 

Introduced  by  Mr.  Stahr. 

To  amend  the  acts  relating  to  Munici¬ 
pal  Housing  Commissions,  to  clarify 
the  definition  of  housing  projects  and 
bonds.  The  amendment  also  requires  that  housing 
projects  shall  not  be  operated  for  profit,  and  that 
dwelling  accommodations  shall  be  available  only  to  per¬ 
sons  of  low  income,  and  that  rentals  shall  be  within 
the  financial  reach  of  such  persons  of  low  income. 


92  Referred  to  Judiciary  Committee, 

Feb.  1. 

This  bill  declares  valid  and  legal 
the  establishment  and.  organization 
of  Housing  Authorities,  all  bonds,  notes,  contracts, 
agreements,  obligations  and  undertakings  of  such  Hous¬ 
ing  Authorities,  and  all  proceedings,  acts  and  things 
heretofore  undertaken. 

Comment :  Favorable  action  expected  as  soon  as 
Administration  measures  of  the  new  Governor  have  been 
considered. 

93  Referred  to  Judiciary  Committee, 

Feb.  1. 

This  bill  authorizes  the  investment 
of  trust  funds  in  USHA  securities 
and  the  formation  of  regional  Housing  Authorities  by 
two  or  more  counties  to  provide  rural  housing. 

Comment :  Favorable  action  expected  as  soon  as 

Administration  measures  of  the  new  Governor  have  been 
cons idered. 
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HOUSING  (contd.) 

Mississippi  (contd.)  E.C.H.  14.  Not  referred. 

Memorializes  Congress  to  make  avail¬ 
able  funds  for  rural  housing. 

New  York:  H.B.  656.  Introduced  by  Mr.  Gans. 

To  amend  the  Civil  Fractice  Act  by 
adding  two  new  sections  for  the  pur¬ 
pose  of  limiting  the  actions  and 
summary  proceedings  to  recover  possession  of  dwellings.  The 
amendment  is  designed  primarily  to  prohibit,  during  the  hous¬ 
ing  emergency,  the  removal  of  tenants  for  the  purpose  of  se¬ 
curing  now  leases  at  higher  rental  rates.  Procedures  are 
established  for  remova.1  of  tenants  by  landlords  in  good  faith 
and  for  just  cause. 

H.B.  729  (introduced  by  Mr.  Goldberg. 

A.B.  1745  (introduced  by  Mr.  Schwartz. 

To  amend  the  multiple  dwelling  law 
to  prohibit  the  occupancy  of  basements 
or  cellars  for  living  purposes,  unless  the  department  charged 
with  the  enforcement  of  the  law  issues  a  permit  therefor. 
Standards  are  prescribed  for  the  guidance  of  the  department  in 
issuing  such  permits. 

S.  1051  Introduced  by  Mr.  Fack. 

Prohibits  the  enforcement  of  certain 
provisions  of  leases  as  against  pub¬ 
lic  policy:  expenditures  of  money  by 
the  tenant  to  comply  with  the  requirements  of  law  or  of  govern¬ 
mental  or  other  authorities;  a  provision  in  a  lease  which 
makes  the  landlord  the  sole  judge  of  any  facts  in  which  the 
tenant* s  right  of  occupancy  or  the  tenant 1 s  obligations  to 
the  landlord  may  depend  is  contrary  to  public  policy  and  void; 
provisions  accelerat ing  the  obligation  to  pay  rent.  Other 
provisions  declared  void  are,  requiring  the  tenant  to  submit 
to  arbitration  in  a  dispute  before  an  organization  of  which 
the  landlord  is  represented  and  the  tenant  is  not;  payment  of 
attorney1 s  fees  by  the  tenant  vdiether  the  landlord  is  success¬ 
ful  in  any  action  against  the  tenant  or  not. 
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HOUSING  ( Ccntd. ) 

New  York  (contd.)  S.  1507  Introduced  hy  Mr.  Quinn. 

To  fix  the  maximum  rents  for  low 
cost  dwelling  units  during  an  emer¬ 
gency  which  is  declared  to  exist. 
Under  this  Act,  no  proceeding  could  he  brought  to  re¬ 
move  a  tenant  occupying  low  rent  premises  except  in 
good  faith  for  just  cause.  The  hill  also  provides 
that  tenant  could  not  he  removed  for  failure  to  pay 
rent  where  such  rent  exceeds  the  amount  charged  for  a 
stated  period  of  September  30,  1938,  to  March  1,  1939. 

MORTGAGE  MOHATORIA 

New  York:  H.B.  964  (Introduced  by  Mr.  Fitzpatrick. 

S.  1563  (Introduced  by  Mr.  Coughlin. 

To  amend  the  Civil  Practice  Act  rela¬ 
tive  to  mortgage  foreclosures.  The 
mortgage  moratorium  on  mortgages  made  during  a  certain 
specified  period  is  to  be  extended  until  July  1,  1941. 

REHABILITATION 

New  York:  S.  1590  (Introduced  by  Mr.  Nunan. 

A.  1844  (introduced  by  Mr.  Mitchell. 

To  establish  redevelopment  corpora¬ 
tions,  to  formulate,  obtain  approval 
of,  and  put  into  effect  a  development  plan  for  the  pur¬ 
pose  of  the  reconstruction  of  substandard  and  unsani¬ 
tary  areas  in  cities.  All  plans  developed  by  the  cor¬ 
poration  must  be  approved  by  the  planning  commission. 
The  local  legislative  body  is  authorized  to  exempt  re¬ 
development  corporations  from  all  or  any  part  of  taxes 
upon  payment  of  sums  in  lieu  thereof.  Procedures  are 
prescribed  for  issuing  stock,  acquisition  of  real 
property,  and  the  sale,  mortgage  or  lease  of  any 
property  so  acquired. 
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LEGAL  COMMENT 


LEGAL  BASIS  FOR  THE  RECOVERY  ^  LOANS  MADE  BY  GO  VEHEMENT  AGEN¬ 

CIES.  E.  E.  Naylor,  Asst,  to  the  Commissioner  of  Accounts  and 
Deposits,  United  States  Treasury  Department.  26  Virginia  Law 
Review,  Jan.  1940,  p.  302-325. 

Since  the  depression  there  has  "been  considerable  activity  in 
the  banking  and  credit  field  by  the  Federal  Government.  Some  of  the  ac¬ 
tivity  has  been  in  the  form  of  insuring  loans  and  deposits,  while  a 
large  portion  has  been  in  the  form  of  actually  making  loans.  Extensive 
use  of  corporations  has  been  used  as  a  means  of  exercising  Federal 
powers  and  functions.  In  considering  the  rights  and  privileges  of  the 
United  States  Government  in  the  matter  of  the  recovery  of  loans  made 
and  debts  due,  it  is  also  necessary  to  consider  the  rights  and  privileges 
of  the  government  corporations  and  whether  or  not  the  rights,  privileges 
and  immunities  of  sovereignty  apply  to  these  corporations. 

The  principal  lending  agencies  of  the  government  engaged  in 
banking  and  credit  activities,  in  the  field  of  agriculture,  many  of 
which  have  been  set  up  in  corporate  form,  are  the  Federal  Land  Banks, 
Joint  Stock  Land  Banks,  Federal  Intermediate  Credit  Banks,  National 
Agriculture  Credit  Corporations,  Regional  Agricultural  Credit  Corpora¬ 
tions,  Central  Bank  for  Co-operatives,  Regional  Banks  for  Co-operatives, 
Production  Credit  Associations,  Federal  Crop  Insurance  Corporation, 
Federal  Farm  Mortgage  Corporations  and  the  Farm  Security  Administra¬ 
tion.  The  principal  Federal  agencies  and  corporations  which  have  been 
engaged  in  banking  and  credit  activities,  by  direct  lending  operations 
or  by  insuring  loans  and  deposits,  in  fields  other  than  agricultural, 
are  the  War  Finance  Corporation,  Reconstruction  Finance  Corporation, 
Federal  Home  Loan  Bank  Board,  Home  Owners’  Loan  Corporation,  Federal 
Savings  and  Loan  Assoc iations ,  Federal  Deposit  Insurance  Corporation, 
Electric  Home  and  Farm  Authority,  Federal  Savings  and  Loan  Insurance 
Corporation,  National  Mortgage  Associations,  Federal  Credit  Unions, 
Export-Import  Bank  of  Washington  and  The  RFC  Mortgage  Company. 

Congress  is  acting  within  its  constitutional  grant  of  power 
in  creating  corporations  and  although  the  lending  and  insurance  activi¬ 
ties  may  be  novel,  yet  the  corporate  form,  as  such,  for  carrying  out 
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governmental  functions  is  not  new.  So  long  as  a  corporation  is  "neces¬ 
sary"  or  "proper"  for  the  execution  of  one  of  the  enumerated  powers,  it 

will  he  held  a  valid  Congressional  creation.  Thus,  acting  in  conformity 
with  the  power  to  tax,  borrow  and  expend  public  money  for  the  general 
welfare,  Congress  passed  the  HOLAct  of  1933.  The  HOLC  has  been  one  of 
the  most  active  of  the  corporations  empowered  by  the  government  and  has 
frequently  been  involved  in  law  suits  in  which  the  basic  question  was 
whether  government  corporations  have  the  rights,  privileges  and  immuni¬ 
ties  of  the  sovereign  government,  or  whether  the  rights,  privileges  and 
immunities  of  government  corporations  are  only  the  same  as  those  of  pri¬ 
vate  corporations.  Both  as  to  tort  actions  and  contract  actions  the 
HOLC  has  been  held  not  immune  to  suit,  unless  it  appears  that  the  suit 
would  constitute  a  direct  interference  with  its  functions  as  a  Federal 

instrumentality,  not  only  for  legal  reasons  but  also  because  of  a  pro¬ 

vision  in  the  enacting  law  that  it  might  be  sued.  Similarly,  in  enact¬ 
ing  the  laws  creating  thirty-nine  other  corporations  within  the  past  two 
decades,  Congress  has  uniformly  included  amenability  to  law  and  without 
exception  included  the  authority  to  sue  and  be  sued. 

The  question  now  to  be  considered  is  whether  the  recovery  of 
such  loans  and  grants  is  subject  to  laws  which  govern  the  recovery  of 
money  by  private  individuals  or  corporations.  It  is  not  difficult  to 
see  that  mistakes  will  be  made  by  the  agents  of  the  government  in  grant¬ 
ing  loans,  payments  for  services  rendered,  supplies  furnished,  etc. 

Such  erroneous  payments  represent  losses  to  the  government  unless  re¬ 
covery  can  be  had  from  the  recipient  of  the  erroneous  payment  or  the 
erring  agent,  and.  the  attempts  to  recover  money  erroneously  paid  to  a 
third  party  through  a  mistake  have  been  the  source  of  many  controver¬ 
sies  by  the  Federal  Government. 

Recovery  of  public  funds  which  have  been  wrongfully  or  er¬ 
roneously  or  illegally  disbursed  may  be  made  by  appropriate  action. 
Voluntary  payments  made  by  officers  of  the  United  States  under  mistake 
of  law  are  exceptions  to  the  general  rule  that  money  paid  under  mistake 
of  law  cannot  be  recovered,  and  so  also  if  the  payment  was  made  under 
mistake  of  fact,  unless  the  payment  was  paid  pursuant  to  a  specific 
appropriation  of  Congress.  Similarly,  money  obtained  from  the  United 
States  through  fraud  may  be  recovered.  The  United  States,  however,  is 
subject  to  the  same  equitable  rules  as  other  litigants  when  endeavoring 
to  recover  money  paid  under  mistake  of  fact.  Accordingly,  if  the  de¬ 
fendant  has  lost  his  remedy  against  a  third  party  because  of  the 
failure  on  the  part  of  the  government  to  give  timely  notice  of  the  dis¬ 
covery  of  the  mistake,  the  government  will  lose  its  right  to  recover, 
although  under  ordinary  circumstances  the  government's  right  to  recover 
funds  paid  by  mistake  is  not  barred  by  the  passage  of  time,  unless  it  is 
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clearly  manifested  that  Congress  intended  to  raise  a  statutory  harrier 
to  this  . 


The  government  must  show  that  the  funds  it  is  attempting  to 
collect  belong  to  it.  Priority  is  established  by  statute  in  the  cases 
of  debts  due  by  bankrupts.  However,  this  priority  is  to  general  credi¬ 
tors  only,  and  not  to  preferred  creditors.  Government  corporations 
share  this  priority  privilege  of  the  United  States. 

In  regards  to  state  statutes  of  limitations  they  do  not  bar 
an  action  by  the  United  States  whether  the  suit  be  in  a  state  or  Fed¬ 
eral  court.  Counterclaims  nay  not  be  set  up  by  the  defendant  unless  he 
can  show  that  the  claim  has  been  presented  to  the  accounting  officers 
of  the  Treasury  and  disallowed  by  them.  Some  exceptions  to  this  rule' 
are  permitted.  Set-offs  are  permitted,  but  no  affirmative  action  is 
permitted  if  the  set-off  exceeds  the  amount  claimed  by  the  government. 


THE  TAX  TANGLE.  Reprinted  from  Freehold,  Vol.  6-No.  3. 

February  1,  1940. 

In  general  the  effort  to  tax  capital  values  of  real  estate 
has  gone  very  far  astray.  In  Boston  during  the  first  six  months  of 
last  year  the  first  seven  hundred  sales  of  property  were  made  at  a 
figure  which  averaged  49^  of  the  assessor's  valuation.  A  commission 
in  New  York  has  estimated  that  the  property  on  Manhattan  is  assessed 
120^  of  its  present  marked  value.  Most  cities  can  report  such  situa.- 
tions  for  at  least  a  large  part  of  their  real  estate. 

Our  own  view  is  that  since  capital  value  is  necessarily  an 
estimate  of  future  utility,  we  must  shift  the  ground  of  taxation  com¬ 
pletely  and  tax  the  income  or  current  utility  of  real  estate  instead. 
We  see  no  other  way  in  which  it  can  be  taxed  fairly.  This  is,  in  es¬ 
sence,  the  British  system,  which  our  own  investigations  show  is  quite 
satisfactory.  In  several  visits  to  England,  we  have  never  heard  a 
single  person,  either  a  property  owner  or  a  real  estate  man,  criticize 
the  British  system  as  being  unfair  in  principle.  On  the  other  hand, 
we  have  never  heard  a  single  man  in  this  country  who  knew  anything 
about  the  subject  state  that  our  property  tax  is  fair. 

In  connection  with  any  Federal  study  of  the  subject,  we  are 
interested  in  Federal  action  which  will  recognize  the  peculiar  place 
that  real  property  holds  in  the  financing  of  local  government.  At 
present  there  is  no  real  recognition  of  this  fact.  The  owner  of  real 
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estate  not  only  pays  his  local  taxes,  "but  he  pays  his  state  income  tax  and 
also  the  Federal  income  taxes,  together  with  most  other  taxes.  The  owner 
of  intangibles  is  in  a  very  different  position.  Certainly  in  the  interest 
of  society  as  a  whole  and  in  the  interest  of  home  ownership,  the  owners  of 
real  property  and  the  owners  of  intangibles  should  be  put  on  a.  parity  in 
the  tax  system. 


We  suggest  that  this  can  be  done  by  giving  the  owner  of  real  es¬ 
tate  credit  on  his  state  and  Federal  taxes  for  the  local  taxes  he  has  paid 

on  his  real  estate.  By  credit,  we  mean  an  offset  and  not  merely  the 
privilege  of  including  real  estate  taxes  as  an  item  of  expense  in  operat¬ 
ing  his  property,  because  that  gives  him  very  little  relief. 

There* s  no  doubt  that  the  present  triple  tax  load  of  local, 

state  and  Federal  taxes  on  the  ownership  of  real  estate  is  one  of  the 

most  serious  obstacles  to  the  rebuilding  of  our  cities  and  to  recovery 
of  the  construction  industry.  There  are  a  great  many  men  of  means  today 
who  refuse  to  invest  in  real  estate  in  any  way,  because  of  the  tax  load, 
who  say  that  they  are  better  off  to  keep  their  money  in  government  se¬ 
curities.  No  doubt  the  Federal  bond  market  gained  by  this  procedure  but 
the  country  as  a  whole  and  its  economic  system  suffer. 

One  of  our  principal  difficulties  today  in  the  tax  field  is 
that  each  unit  of  government  goes  ahead  merrily  on  its  way  developing 
its  own  tax  system,  each  based  on  different  assumptions.  When  those 
who  are  treated  unjustly  seek  a  remedy,  they  usually  go  from  one  unit 
of  government  to  another  .and  fail  of  results. 

If  Congress  itself  would  have  the  courage  to  attack  the  prob¬ 
lem,  there  might  be  some  hope.  The  Temporary  National  Economic  Commit¬ 
tee  could  conceivably  recommend  the  creation  of  a  joint  congressional 
commission  with  adequate  funds  to  go  into  the  whole  question  and  to  work 
out  a  series  of  recommendations  for  Federal,  state,  and  local  taxing 
units.  There  might  be  some  chance  of  action  through  this  effort. 


CNE  STATE *S  ATTACK  ON  FQBECLOSUHE  COST.  Frederick  V.  Goess, 
Pres.,  The  Mortgage  Conference  of  New  York;  Vice  pres.,  Manu¬ 
facturers  Trust  Co.,  N.Y. C.  Insured  Mortgage  Portfolio,  Feb. 
1940. 


Nearly  every  mortgage  lender  is  keenly  aware  today  of  the  need, 
for  revision  and  modernization  of  mortgage-foreclo sure  procedures.  The 
analysis  of  foreclosure  costs  in  the  various  states,  made  by  the  HOLC 
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some  months  a, go,  brought  out  the  facts  of  the  situation  clearly  and  em¬ 
phasized  the  need  for  finding  a  solution  of  the  problem. 

That  report* s  revelation  that  foreclosure  costs  in  New  York 
State  were  among  the  highest  in  the  Nation,  and  that  our  procedure  was 
cumbersome  and  out-of-date,  ■■was  not  exactly  news  to  New  York  mortgage 
lenders. 


We  in  New  York  have  been  following  the  efforts,  in  which  FHA 
officials  have  taken  a  leading  part,  to  obtain  approval  of  the  Con¬ 
ference  of  Commissioners  on  Uniform  State  Laws  and  of  the  American  Bar 
Association  of  a  model  uniform  mortgage  and  foreclosure  act.  The  ac¬ 
tive  interest  and  support  of  the  various  government  agencies  concerned 
with  housing  is  encouraging  to  all  interested  in  better  mortgage  laws. 

In  New  York  we  feel  we  have  a  pressing  problem  that  needs 
remedial  legislation  as  soon  as  we  can  get  it. 

Our  attorneys  are  now  required  to  serve  each  defendant  per¬ 
sonally.  This  is  often  a  long  and  expensive  process.  Yvre  believe  that 
those  having  the  principal  direct  interest  in  the  property,  such  as 
the  owners  and  junior  mortgagees,  should  have  personal  service.  The 
difficulty,  often,  is  not  in  serving  them.  It  is  in  locating  and 
identifying  judgment  creditors,  who  are  not  required  by  our  present 
laws  to  keep  an  address  up  to  date  in  the  public  records  or  to  refile 
their  liens,  as  are,  for  example,  holders  of  mechanics*  liens  or  con¬ 
ditional  bills  of  sale. 

What  we  propose  is  simply  that  our  attorneys  be  allowed  to 
serve  judgment  creditors  by  mail,  as  has  been  done  in  other  legal  pro¬ 
ceedings.  That  this  will  effect  a  considerable  saving,  in  itself,  we 
know  from  our  own  records. 

Under  the  New  York  law  a  receiver  is  entitled  to  a  commis¬ 
sion  of  5  per  cent  of  the  total  receipts  from  the  property.  When  an 
agent  is  appointed,  it  is  customary  to  pay  him  another  5  per  cent  of 
the  receipts,  and,  while  the  compensation  of  the  receiver* s  attorney 
is  not  fixed,  it  was  found  by  the  committee's  analysis  that  receivers* 
attorneys  were  receiving  in  practice  just  under  another  5  per  cent  of 
income . 


Literally  millions  of  dollars  will  be  saved  by  our  proposal 
that  the  plaintiff  serve  without  compensation  under  bond,  in  cases 
where,  in  the  opinion  of  the  court,  the  plaintiff  is  qualified  to  serve 
and  requests  appointment. 
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Our  third  proposal  is  to  eliminate  the  empty  mummery  of  a  for¬ 
mal,  advertised,  legal  sale  except  in  cases  v/here  a  sale  is  justified  by 
the  possibility  that  an  equity  exists.  This  would  be  done  by  replacing 
the  present  public-sale  requirements  in  the  law  with  a  provision  stating 
that  the  judgment  of  foreclosure  itself  conveys  title. 

A  staggering  amount  is  wasted  by  the  present  cumbersome  method 
of  f oreclosur e  in  New  York  and  any  steps  taken  toward  remedying  this 
evil  will  be  for  the  benefit  of  all  concerned. 


UNASSTH5TIC  SIGHTS  AS  NUISANCES.  Dix  W.  Noel,  Assistant  Pro¬ 
fessor  of  Law,  University  of  Toledo.  25  Cornell  Law  Quarterly, 
December  1939,  p.  1-17. 

This  article  brings  out  the  fact  that  the  aesthetic  sensibili¬ 
ties  of  the  public  generally  are  increasing  and  that  the  law  of  nuisance 
should  be  expanded  to  protect  this  growing  interest  in  freedom  from  un¬ 
sightliness. 

When  a  landowner  in  a  pleasant  locality  decides  to  use  his 
property  for  the  operation  of  an  automobile  wrecking  establishment,  or 
for  some  other  purpose  considered  unsightly  by  persons  living  Nearby, 
there  often  arises  the  Question  of  whether  any  legal  wrong  has  been  com¬ 
mitted.  If  there  has  been  no  violation. of  zoning  or  building  restric¬ 
tions,  then  the  answer  depends  on  whether  or  not  the  property  complained 
of  constitutes  a  sufficient  annoyance  to  be  characterized  as  a  "nuisance 

In  the  development  of  the  law  of  nuisances  aesthetic  interests 
usually  have  been  treated  with  slight  regard,  as  a  matter  of  luxury  and 
indulgence.  The  tendency  has  been  to  refuse  to  enjoin  a  condition,  or 
to  allow  damages  unless  the  annoyance  complained  of  causes  some  tangible 
discomfort  as  distinguished  from  that  which  depends  on  taste  or  imagina¬ 
tion.  In  the  case  of  Houston  Gas  and  Fuel  Company  v.  Harlow,  297  S.W. 
570,  the  jury  found  that  the  erection  of  a  large  gas  tank  near  the  resi¬ 
dence  of  the  plaintiff  had  resulted  in  the  depreciation  of  the  market 
value  of  the  plaintiff’s  property  to  the  extent  of  two  thousand  dollars, 
and  that  fifty  per  cont  of  the  depreciation  was  due  not  to  any  danger, 
or  odor,  but  solely  to  the  unsightliness  of  the  tank.  Judgment  was  ren¬ 
dered  for  the  entire  damage,  but  on  appeal  the  amount  was  reduced  to  one 
thousand  dollars.  This  decision  is  representative  of  a  general  disposi¬ 
tion  of  the  courts  to  consider  that  mere  unsightliness  is  not  considered 
an  actionable  wrong,  even  though  there  may  have  been  a  substantial  de¬ 
preciation  in  the  value  of  adjacent  property. 
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There  is  some  indication  of  "a  growing  belief  that  tint  which 
is  offensive  to  the  view,  an  eyesore,  a  landscape  blight,  may  attain 
such  significance  as  to  warrant  equitable  interposition".  It  has  long 
been  established  that  sights  offensive  to  a  sense  of  decency  may  be  en¬ 
joined. 


The  case  in  which  the  question  of  aesthetic  interests  has, 
perhaps,  been  most  carefully  considered  is  that  of  Farkersburg  Builders 
Material  Company  et  al  v.  Barrack,  110  A.L.R.  1454,  decided  by  the 
Supreme  Court  of  Appeals  of  West  Virginia  in  1937,  involving  a  suit  to 
enjoin  the  use  of  land,  enclosed  by  a  wire  fence  seven  or  eight  feet 
high,  for  the  outdoor  storage  and  wreckage  of  abandoned  automobiles. 

The  neighborhood  was  claimed  to  be  essentially  residential.  In  the  cir¬ 
cuit  court  the  trial  chancellor  enjoined  the  defendant  from  continuing 
to  use  his  property  for  the  storage  or  dismantling  of  old  cars  except 
within  an  enclosed  structure,  and  required  that  the  wire  fence  be  taken 
down.  On  appeal  the  decision  was  reversed  by  the  Supreme  Court,  but 
solely  on  the  ground  that  the  neighborhood  had  not  been  proved  to  be 
residential.  The  opinion,  written  by  Judge  Maxwell  is  devoted  princi¬ 
pally  to  the  support  of  the  court's  conclusion  that  it  would  have  en¬ 
joined  a  condition  such  as  this,  on  grounds  of  unsightliness  alone,  if 
the  area  had  in  fact  been  residential. 

That  there  is  no  intent  to  empower  the  courts  to  establish  an 
arbitrary  aesthetic  standard  is  indicated  by  a  quotation  from  a  de¬ 
cision  sustaining  a  zoning  ordinance,  in  which  was  stated  by  Justice 
Owen  of  Wisconsin:  "The  rights  of  property  should  not  be  sacrificed  to 
the  pleasure  of  an  ultra-aesthetic  taste.  But  whether  they  should  be 
permitted  to  plague  the  average  or  dominant  human  sensibilities,  may 
well  be  pondered".  In  determining  what  constitutes  an  eyesore,  the 
test  ordinarily  applied  is  "the  judgment  of  reasonable  men",  and  the 
standard  is  the  "normal"  man. 

Other  cases  pointing  out  decisions  where  the  claims  were 
based  on  aesthetic  conditions  are  cited  by  the  author. 

The  last  case  cited  in  the  article  is  that  of  State  ex  rel 
Civillo  v.  New  Orleans,  97  So.  440,  which  sustained  the  exclusion  of  a 
P iggly-W iggly  store  from  a  residential  area,  wherein  the  court  relied 
on  the  conception  of  nuisance  to  support  its  decision,  stating:  "An 
eyesore  in  the  neighborhood  of  residences  might  be  as  much  a  public 
nuisance,  and  as  ruinous  to  property  values  in  the  neighborhood  gene¬ 
rally,  as  a  disagreeable  noise,  or  odor,  or  a  menace  to  safety  or 
health.  These  decisions  indicate  that  the  conception  of  what  consti¬ 
tutes  a  nuisance  likev/ise  is  expanding  to  include  unaesthetic  sights. 
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In  conclusion,  the  articles  states:  "Unquestionably,  the 
aesthetic  sensibilities  of  the  public  generally  are  increasing,  and  it 
is  submitted  that  the  time  has  new  come  when  the  law  of  nuisance  should 
definitely  be  expanded  to  protect,  in  many  cases,  this  growing  interest 
in  freedom  from  unsightliness." 
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"In  investigating  the  building  trades,  we  are  not  dealing  primarily 
with  the  criminal  class  of  our  population.  We  are  dealing  with 
ordinary  law-abiding  citizens  who  are  caught  in  a  vicious  system 
which  they  are  incapable  of  overturning  without  the  aid  of  the 
Government.  The  presence  in  a  City  of  an  organization  engaged  in 
antitrust  investigational  work  gives  to  those  law-abiding  elements 
in  an  industry  an  assurance  that  they  will  not  be  forced  into 
illegal  practices  through  the  necessity  of  protecting  themselves 
against  the  unlawful  aggressions  of  others,  or  through  fear  of 
retaliation. " 

THURMAN  ARNOLD,  Assistant  Attorney  General, 

DEPARTMENT  OF  JUSTICE 

( "Antitrust  Law  Enf  orcement ,  Past  and  Future "  —  7  Law  and  Contem¬ 
porary  Problems  1.) 
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DEC I SIGHS 


BAHKRUPTCY  -  COMPOSITION  AND  EXTENSION 

(ELB  of  Springfield  v.  Hansen,  Circuit  Court  of  Appeals ,  Second 

Circuit,  10S  E  2d  139) 

Where  a  farmer-debtor  seeking  composition  and  extension  was  unable 

to  secure  acceptance  of  proposal  by  requisite  majority  of 

creditors  a.nd  asked  to  be  adjudicated  a  Bankrupt ,  the  pro¬ 

ceeding:  could  not  be  dismissed  on  creditors'  motion  on  ground 

that  proceeding:  was  not  Drought  in  good  faith  and  could  not 

Bring  about  financial  rehabilitation  of  the  farmer. 

"The  question  is  whether  the  petition  of  a  farmer  seeking  re¬ 
lief  under  section  75  of  the  Bankruptcy  Act,  11  U.  S.  C.  A.  s.  203, 
should  have  been  dismissed  by  the  district  court  on  motion  of  a  mort¬ 
gagee,  on  the  ground  that  the  proceeding  was  not  brought  in  good  faith 
and  could  not  bring  about  the  financial  rehabilitation  of  the  farmer. 

The  district  judge  denied  the  motion  to  dismiss". 

The  ELB  moved  before  the  district  judge  to  dismiss  the  pro¬ 
ceedings  on  the  ground  that  the  debtor  had  not  filed  her  petition  in 
good  faith  and  that  continuance  of  the  proceeding  could  not  result  in 
the  debtor’s  rehabilitation.  The  supporting  affidavits  set  forth  that 
the  debtor  did  not  live  on  the  farm  arid  had  received  only  a  small  sum  of 
money  from  it  in  eight  months  and  that  at  the  creditors’  meeting  the 
debtor  had  refused  to  answer  questions  concerning  plans  for  operating 
the  farm  in  the  future,  and  had  been  sustained  by  the  referee.  The 
district  judge  denied  the  motion,  and  the  circuit  court  in  upholding 
this  ruling  said: 

" . The  view  has  been  taken  that  a  farmer’s  petition 

under  section  75  and  his  amended  petition  under  subsection( s)  should 
be  dismissed  and  the  proceeding  halted  where  the  farmer’s  offer  of 
composition  or  extension  was  not  made  in  expectation  that  his  creditors 
would  accept  it  or  where  there  is  no  reasonable  chance  of  rehabilitation. 
Cowherd  v.  Phoenix  Joint  Stock  Land  Bank,  8  Cir. ,  99  E.  2d  225;  In  re 
Henderson,  5  Cir.,  100  E  2d  820;  Wilson  v.  Alliance  Life  Ins.  Co.,  5 
Cir.,  102  F.  2d  365;  Sullivan  v.  Tofflemoyer,  10  Cir.,  104  E  2d  835. 

The  appellant  relies  on  these  and  similar  cases.  They  have  been  over¬ 
ruled,  we  take  it,  by  John  Hancock  Mutual  Life  Ins.  Co.  v.  Bartels,  60 
S.  Ct.  221,  84  L.  Ed. - ,  decided  by  the  Supreme  Court  December  4,  1939. 
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There  the  district  court  on  motion  of  a  mo rtgagoe  had  dismissed  a 
debtor’s  proceeding  under  section  75  and  had  vacated  an  adjudication 
under  subsection(s) ,  on  the  ground  that  the  debtor  had  not  made  a  pro¬ 
posal  which  could  be  construed  as.  an  offer  in  good  faith  for  extension 
or  comnosi tion ,  and  on  the  further  ground  that  there  was  no  reasonable 
probability  of  financial  rehabilitation.  The  dismissal  was  held  erron¬ 
eous.  The  Supreme  Court  went  over  the  procedure  called  for  by  the 
various  subsections  of  section  75  and  pointed  out  that  there  was  no 
provision  for  dismissal  because  of  inadequacy  of  the  debtor’s  proposal 
or  because  of  lack  of  reasonable  probability  of  rehabilitation.  The 
conclusion  was  that  the  district  court,  instead  of  halting  the  proceed¬ 
ing  at  the  outset,  should  have  followed  the  procedure  outlined  in  the 
statute  and  should  have  continued  the  administration  of  the  estate. 

"The  points  raised  by  the  appellant  on  its  motion  to  dismiss 
the  proceeding  were  in  substance  the  same  as  those  discussed  in  the 
Bartels  case.  They  furnished  no  basis  for  dismissal  of  the  proceeding, 
The  order  of  the  district  judge  denying  the  motion  to  dismiss  the  pro¬ 
ceeding  will  accordingly  be  affirmed". 


BANKRUPTCY 

(Zunkchr  v.  Steinman  et  al. ,  Circuit  Court  of  Appeals,  Seventh 
Circuit,  108  Fed. (2d)  448). 

The  subsections  of  section  75  of  the  Bankruptcy  Act  contain  no 
provisions  for  a  dismissal  because  of  the  absence  of  a  reason¬ 
able  -probability  of  the  financial  rehabilitation  of  the  debtor . 
There  is  nothing  in  these  subsections  which  warrants  the  imputa¬ 
tion  of  lack  of  uood  faith  to  a  farmer-debtor  because  of  that 
•plight. 

This  was  a  proceeding  in  the  matter  of  plaintiff,  debtor,  who 
filed  a  petition  for  extension  and  composition  of  h=-r  debts.  The 
defendants  who  were  secured  creditors,  opposed  the  petition.  From  an 
order  setting  aside  the  debtor's  adjudication  in  bankruptcy  under  the 
Bankruptcy  Act,  section  75(s)  and  dismissing  her  petition  because  of  a 
finding  that  there  was  no  likelihood  of  her  financial  rehabilitation, 
the  debtor  appealed.  The  circuit  court  of  appeals  reversed  the  decision 
of  the  district  court  on  the  basis  of  the  Bartels  case  and  said: 


"The  judgment  of  the  District  Court  must  be  reversed,  in  view 
of  the  recent  decision  of  the  Supreme  Court  in  John  Hancock  Mutual  Life 


Ins.  Co.  v.  Bartels,  60  S.  Ct.  221,  223,  84  L.  Ed.. 
4,  1939.  The  Court  there  said: 


decided  Docembe 
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" ' The  subsections  of  Section  75  (ll  U.S.C.&.  section  203)  .  .  . 
contain  no  -provision  for  a  dismissal  because  of  the  absence  of  a  reason¬ 
able  probability  of  the  financial  rehabilitation  of  the  debtor.  Nor  is 
there  anything  in  these  subsections  which  warrants  the  imputation  of  lack 
of  good  faith  to  a  farmer-debtor  because  of  that  plight.  .  .  . 


" 'As  Bartels'  case  thus  fell  within  subsection  s,  he  amended 
his  petition  and  asked  to  be  adjudicated  a  bankrupt  as  that  subsection 
permits.  He  was  so  adjudicated.  .Bartels  then  asked,  also  as  provided 
in  subsection  s,  that  his  property  be  appraised,  that  his  exemptions  be 
set  aside  to  him  as  provided  by  state  law,  and  that  he  be  allowed  to  re¬ 
tain  possession  of  his  property  under  the  supervision  of  the  court,  that 
is,  subject  to  such  orders  as  the  court  might  make  in  accordance  with  the 
statute.  The  court  failed  to  take  that  action.  Instead  of  having  the 
property  appraised,  the  court  received  conflicting  testimony  as  to  value, 
discussed  the  chancos  of  the  debtor's  rehabilitation  and  dismissed  the 
petition  and  all  proceedings  thereunder.  ...  it  is  provided,  in  para¬ 
graph  (3),  that  at  the.  end  of  the  three  year  period,  or  at  any  time 
before  that,  the  debtor  may  pay  into  court  the  appraised  value  of  the 
property  of  which  ho  retains  possession.  .  .  • 

"'We  hold  that  on  his  amended  petition  invoking  subsection  s 
Bartels  was  entitled  to  be  adjudged  a  bankrupt  and  to  have  his  proceed¬ 
ing  for  relief  entertained  and  his  property  dealt  with  in  accordance 
with  that  subsection. ' 

"The  instant  issue  is  parallel  with,  but  much  stronger  than 
that  presented  in  the  Bartels  case,  supra.  The  disposition  of  this 
appeal  is  therefore  controlled  by  that  decision. 

"The  judgment  of  the  District  Court  is  reversed,  with  direc¬ 
tions  to  reinstate  the  bankrupt's  petition  under  subsection(s) ,  and  to 
proceed  in  conformity  with  that  subsection." 


B.INKBuPT  CY  -  FMZIER-LEkKE  ACT 

(U.S.D.C. ,  E.  Okla.  In  re  Spencer,  Feb.  16,  1940,  8  Law 
Week  501) 

Order  of  dismissal  which  has  become  final  is  not  void  under  rule  of 
decision  of  Bartels  case — 


Order  dismissing  proceedings  under  Frazier-Lenke  Act  because 
there  was  no  reasonable  hope  of  rehabilitation,  which  has  become  final 
in  the  absence  of  an  appeal,  will  not  be  set  aside  on  the  debtor's 
motion  grounded  on  absence  of  jurisdiction  of  the  court  to  enter  the 
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order  under  the  decision  of  the  Suprer.e  Court  of  the  United  States  in 
John  Hancock  Mutual  Life  Ins.  Co.  v.  Bartels,  decided  Lee.  4,  1939  (7 
LW  663),. 

The  .order  is  not  void  for  want  of  jurisdiction.  It  was  enter¬ 
ed  before  the  Supremo  Court  rendered  its  decision  in  the  Bartels  case. 
Although  it  is  the  some  type  of  order  as  was  involved  in  the  Bartels 
case  and  although  the  court  erred  in  entering  tho  order  under  the  rule 
of  that  case,  it  is  not  void.  Notwithstanding  the  error,  the  order  has 
"become  final  and  is  therefore  res  judicata  of  the  questions  determined 
Id;/  the  court  in  issuing  the  order. 

The  order  is  similar  to  many  others  entered  prior  to  the 
decision  in  the  Bartels  case.  Courts  generally  were  of  the  opinion 
that  such  proceedings  should  he  dismissed  in  the  absence  of  a  reasonable 
hope  of  rehabili nation.  Since  the  Bartels  case  was  decided,  "much 
speculation  has  arisen  as  to  the  status"  of  these  dismissed  cases.  To 
hold  that  the  orders  of  dismissal  are  void  for  want  of  jurisdiction 
would  be  tantamount  to  holding  subsequent  state  court  foreclosure  pro¬ 
ceedings  likewise  void  for  want  of  jurisdiction.  There  is  nothing  in 
tho  Bankruptcy  Act  or  in  tho  Bartels  decision  to  warrant  such  conclu¬ 
sion. 


BANKS  -  PLEDGE  OF  ASSETS  -  FUNDS  OF  FEDERAL  GOVERNMENTAL 


AGENCIES 

(Inlaid  Waterways  Corp.  et  al.  v.  Young,  _  U. S.  _ , 

No.  6,  March  25,  1940). 

A  national  bank  nay  pledge  its  assets  to  secure  deposits  of 
funds  made  by  Governmental  agencies,  even  though  they  nay 
not  be  "-public  money"  within  the  scone  of  the  National  Bank¬ 
ing  Act, 


The  question  presented  is  whether  a  national  bank  nay  pledge 
assets  to  secure  deposits  of  funds  made  by  three  separate  Governmental 
.agencies  even  though  tho  money  is  net  "public  money"  within  the  scope 
of  section  45  of  tho  National  Banking  Act.  After  the  bank  *  s  insolvency 
a.  suit  was  instituted  by  the  receiver  for  the  recovery  of  the  pledged 
assets  or  their  proceeds  to  the  extent  of  the  amount  in  excess  of  the 
dividends  paid  to  the  general  depositors.  In  reversing  the  decision 
of  the  Court  of  Appeals  for  the  District  of  Columbia  the  Supreme  Court 
of  the  United  States  held  that  a  national  bank  may  pledgo  its  assets 
in  the  manner  indicated,  and  said: 
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"Congress  has  necessarily  ho on  concerned  fron  the  beginning  to 
provide  appropriate  safeguards  for  government  funds.  One  of  the  motives 
in  the  establishment -of  the  first  Bank  of  the  United  States  was  its 
availability  as  a  safe  depositary  for  such  funds.  They  were  kept  there 
until  the  expiration  of  that  Bank  *  s  charter  in  1811.  Thereafter  and 
until  the-  second  Bank  of  the  United  States  was  chartered,  government 
monies  wore  kept  in  state  hanks.  These  deposits  were  without  security, 
and  as  a  consequence  severe  losses  followed  the  financial  dislocation 
which  came  with  the  War  of  1812.  This  experience  led  the  Government  to 
exact  security  and  losses  Became  negligible.  .  .  . 

"By  section  45  of  the  act,  Congress  specifically  commanded 
the  Secretary  of  the  Treasury  to  exact  security  for  11  public  monies" 
deposited  by  him  in  national  banks.  R.  S.  section  5153  (12  U. S.C. 
section  90).  We  read  this  as  an  exaction  of  duty  from  the  Secretary 
as  to  monies  subject  to  his  control,  see  Cook  County  Hat.  Bank  v. 

United  States,  107  U. S.  445,  449,  and  not  as  a  limitation  upon  the 
power  of  the  bank  to  give  security  when  it  may  be  required  by  other 
Government  officers  and  agencies  charged  with  the  custody  of  federal 
funds.  Placing  section  45  in  the  setting  of  its  history,  we  do  not 
think  it  should  be  read  in  a  niggardly  spirit,  as  though  it  expressed 
a  gingerly  departure  from  public  policy.  On  the  contrary,  it  is  a 
manifestation  of  historic  national  practice,  which  is  to  bo  given  scope 
consonant  with  the  reason  for  its  development.  Compare  Keifer  & 

Xeifor  v.  R.  F.  C. ,  306  U. S.  381.  By  a  series  of  .specific  statu¬ 
tory  commands,  Congress  has  recognized  the  power  of  national  banks 
to  give  security  for  deposits  of  a  governmental  nature  by  laying  upon 
various  agencies ,  charged  with  the  custody  of  such  funds,  a  duty  to 
exact  collateral.  Sec  section  61  of  the  Bankruptcy  -act ,  30  St  at. 

562;  section  9  of  the  Postal  Savings  let,  36  St at.  816;  and  Acts  re¬ 
lating  to  Insolvent  Bank  Funds,  39  Sr, at.  121;  Porto  Rican  Funds,  39 
St at.  351;  Government  Obligations,  40  St  at .  291  and  Indian  Monies, 

40  St at.  591.  With  one  exception  all  these  special  statutory  require¬ 
ments  pertain  to  funds  held  by  the  Government  for  the  benefit  of 
others.  It  is  difficult  to  suppose  that  what  Congress  has  commanded 
with  respect  to  funds  held  by  its  agencies  in  an  immediate  fiduciary 
capacity,  it  would  deem  a  violation  of  law  if  done  with  respect  to 
fund s  beneficially  owned  by  the  United  States  itself.  What  may  bo 
inimical  to  the  private  aspects  of  the  national  banking  system,  and 
therefore  ultra  vires ,  has  no  such  relevance  to  the  public  aspect  of 
national  banks',  and  to  the  enforcement  of  tho  public  interest  by  those 
charged-  with  primary  responsibility  for  its  guardianship. 

"So  far  as  the  powers  of  a  national  bank  to  pledge  its 
assets  are  concerned,  the  form  which  Government  takes — whether  it 
appears  as  the  Secretary  of  the  Treasury,  the  Secretary  of  War,  or  the 


CHC  7000 


No,  69 


HOUSING  LEGAL  DIGEST 


April  1940 


Inland  Waterways  Corporation — is  wholly  innate rial.  The  motives  which 
load  Government  to  clothe  its  activities  in  corporate  fora  are  entirely 
unrelated  to  the  problem  of  safeguarding  governmental  deposits,  and 
therefore  irrelevant  to  the  issue  of  ultra  vires .  Compare  Skinner  & 
Eddy  Ccrp.  v.  McCarl,  275  U.  S.  1,  8.  The  true  nature  of  these  modern 
devices  for  carrying  out  governmental  functions  is  recognized  in  other 
legal  relations  when  realities  become  decisive.  Compare  Clallam  County, 
v.  United  States,  263  U. S.  341;  Emer.  Elect  Corp.  v  West  Union,  275 
U.S.  415,  The  funds  of  these  corporations  are,  for  all  practical  pur¬ 
poses,  Government  funds;  the  losses,  if  losses  there  be,  are  the  Govern¬ 
ment’s  losses.  Compare  U.S.  Grain  Corp.  v.  Phillips,  261  U.S.  106,  113. 


CONSTITUTIONAL  LAW  -  HOUSING  AUTHORITIES  ACT 

(The  People  of  the  Stake  of  Colorado,  ox  rel.  Stokes  v. 

The  Commissioners  of  Denver  Housing  Authority.  Opinion, 
decided  March  25,  1940 ) 

The  Housing  enabling  acts  of  the  Stake  of  Colorado  were 
enacted  pursuant  to  the  police  mo -or  of  the  state,  pertain¬ 
ing  to  a  subject  of  state  concern  and,  therefore,  do  not 
violate  the  state  constitutional  provision  granting  mower 
to  home-rule  cities  to  loaislate  on  all  local  and  municipal 

matters. 


A  quo-war ranto  proceeding  alleged  usurpation  of  franchises, 
privileges  and  grants  by  the  Denver  Housing  Authority  which  sought  to 
sell  public  money  to  acquire  by  grant  and  condemnation  real  estate  in 
the  City  and  County  of  Denver  upon  which  to  construct  a  low-rent  housing 
project;  that  such  project  was  to  be  exempt  from  taxation  as  property 
of  a  municipal  cor  or  k ion;  that. money  was  to  be  borrowed  on  such  pro¬ 
ject  ,  all  to  the  damage  and  prejudice  of  the  people  of  Denver.  The 
Authority  answered  that  it  was  a  body  politic  and  corporate,  creaked 
by  the  state  pursuant  to  the  state  housing  enabling  statutes  which 
authorized  the  establishment  of  municipal  corporations  known  as  hous¬ 
ing  authorities. 


The  question  involved  was  whether  the  housing  legislation 
violated  Article  XX  of  the  state  Constitution  in  that  the  enactments 
were  local  and  municipal  in  character  and  not  of  public  concern  with 
the  police  power  of  the  state. 


The  Court  pointed  out  that  the  housing  enabling  acts  permit 
cities  of  the  first  class  to  engage  in  slum  clearance  and  housing 
projects;  to  award  contracts  to  construct  such  j>rojects;  to  prescribe 
the  mode  of  procedure  for  and  regulation  of,  the  issuance  of  bonds  or 
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other  securities,  and  the  payment  thereof;  that  they  empower  such  cities 
to  acquire  land  for  a  housing  authority;  to  exercise  the  right  of 
eminent  domain;  and  grant  certain  tax  exemptions. 

Relators  contended  that  under  a.rticle  XX  of  the  state  Consti¬ 
tution,  the  housing  legislation  could  only  he  authorized  hy  an  amendment 
to  the  City  Charter  under  the  police  power  delegated  hy  said  Article  and 
that  the  enactment  of  the  housing  legislation  was  an  invasion  of  the  con 
stitutional  powers  of  a  home-rule  city*  The  constitutional  provision 
referred  to  vested  power  to  make,  amend,  and  to  replace  the  charter  of  a 
city  in  the  inhabitants  thereof,  and  provided  that  such  charter  shall  he 
its  organic  law  and  extend  to  all  its  local  and  municipal  matters.  The 
city  had  not  amended  its  charter  to  authorize  such  powers  as  had  been 
granted  hy  the  state  housing  legislation.  Relators  contended,  however, 
that  pursuant  to  the  constitutional  provision  the  state  had  lost  all 
jurisdiction  over  a  home-rule  city  in  matters  of  local  and  municipal 
concern. 


The  Supreme  Court  pointed  out  th 
that  the  City  Charter  forbids  such  action 
ing  legislation  and  observed,  hut  did  not 
and  construction  of  low-rent  housing  shoul 
concern,  such  action  is  a.  proper  exercise 
stake  so  long  as  the  city  does  not  amend  i 


.at  there  was  no  contention 
as  is  authorized  hy  the  hous- 
decide,  that  if  slum  clearance 
d  he  held  a  matter  of  local 
of  the  police  power  of  the 
ts  charter. 


The  Supremo  Court  stated  that  insofar  as  the  exercise  of  any 
power  granted  to  the  Denver  Housing  Authority  is  concerned,  Article  XX 
of  the  State  Constitution  has  no  application  for  the  reason  that  the 
Authority  is  an  independent  entity,  not  subject  to  the  charter  of  the 
city,  and  that  the  legislature  has  a  right  to  create  qua si -municipal 
corporations  and  to  provide  for  their  personnel  and  manner  of  adminis¬ 
tration  in  any  way  it  sees  fit. 


It  was  further  pointed  out  that  the  Denver  Housing  Authority 
is  not  an  agency  of  the  City  and  County  of  Denver,  hut  a  sexoaratoly 
created  qua si -municipal  corporation,  and  that  insofar  as  the  housing 
legislation  authorizes  officials  of  a  home-rule  city  to  exercise  any 
power,  they  are  deemed  to  ho  state  agencies  in  that  there  is  no  require¬ 
ment  that  they  function  as  municipal  agents. 


The  Supreme  Court  held  that  the  powers  and  privileges  granted 
hy  the  state  housing  enabling  acts  are  not  local  and  municipal  in 
character,  hut  are  of  public  concern  within  the  state  police  power, 
and,  therefore,  not  in  violation  of  Article  XX  of  the  state  Constitution 
with  respect  to  the  powers  of  home-rule  cities. 
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CONSTITUTIONAL  LAW  -  T  UK  AT  I  ON 

(Franklin  Soc.  for  Hone  Building  &  Savings  v«  Bennett,  Court 
of  Appeals  of  New  York,  24  N.E.  2d  854). 

The  statute  imposing:  a  recording  tax  on  nortaages  is  not 
violative  of  the  Fourteenth  Amendment  and  is  constitu¬ 

tional. 


The  plaintiff,  a  savings  and  loan  association,  attempted  to 
record  four  mortgages  with  the  Register  of  the  County  of  Queens,  hut 
the  recording  officer  refused  to  accept  the  mortgages  for  record  unless 
the  plaintiff  paid  to  him  the  amount  of  the  "recording  tax" ,  which  the 
legislature  had  attempted  to  impose  upon  each  mortgage  recorded  after 
July  1,  1906.  (Tax  Law,  sec.  253).  The  plaintiff  claimed  that  under 
the ■  Constitution  of  the  State  of  New  York  and  the  Coi;.stitution  of  the 
United  States,  the  tax  could  not  lawfully  he  imposed.  However,  plain¬ 
tiff  paid  the  tax  under  protest  mid  the  controversy  was  submitted  to 
the  Appellate  Division  of  the  Third  Department  upon  an  agreed  statement 
of  facts  and  that  court  sustained  the  validity  of  the  tax.  The  Court  of 
Appeals  also  sustained  the  validity  of  the  tone  and  said: 


"In  1906  the  Legislature  passed  a  statute  (Laws  of  1906,  ch. 
532) ,  which,  the  court  has  said,  provided  ’a  different  scheme  of  mort¬ 
gage  taxation.  .  .  to  take  effect  July  1st  of  that  year,  and  applicable 
to  mortgages  recorded  on  or  after  that  date.  It  prescribed  a  recording 
tax  of  50  cents  on  each  $100  in  lieu  of  the  annual  property  tax  pre- 


People  v. Trust 


scribed  by  the  statute  of  1905.  1  (italics  are  now. )  _ _ 

Company  of  America,  205  N.Y.  74,76,98  N.E.  207.  With  few" changes  the 
provisions  of  the  1906  statute  are  now  embodied  in  article  XI,  section 
250  et  seq. ,  of  the  Tax  Law.  Lest  the  inducement  to  record  offered 
by  the  Real  Property  Law  should  in  some  cases  be  nullified  by  reluctance 
to  pay  a  recording  tax,  the  Legislature  in  section  258  of  the  Tax  Law , 
has  provided  an  effective  form  of  economic  compulsion  to  supplement  the 
inducement  by  restricting,  if  not,  indeed,  prohibiting,  the  use  of  an 
unrecorded  mortgage  for  any  practical  purposes. 


"Many  of  the  provisions  of  the  statute  of  1906  now  part  of 
the  Tax  Law  were  contained,  also,  in  chapter  729  of  the  Laws' of  1905, 
which  was  supplanted  by  the  later  statutes.  For  the  taxpayer  the  sig¬ 
nificant  difference  was  that  under  the  earlier  statute  the  tax  was 
payable  annually;  under  the  later  statute,  the  tax  is  payable  only  once- 
at  the  time  the  mortgage  is  recorded.  Upon  payment  of  the  tax  the 
owner  of  the  mortgage  might  secure  the  benefit  of  the  recording  acts. 
Until  the  tax  was  paid,  the  use  of  the  mortgage  was  subject  to  the 
drastic  restrictions  upon  its  use  which  were  imposed  by  the  Tax  Law. 

The  ‘recording  tax*  was  unquestionably  intended  as  a  substitute  for 
the  property  tax  previously  imposed  on  mortgages  as  a  species  of  per- 
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aonal  property.  It  has  been  referred  to  as  'a  remnant  cf  the  old 
system  of  taxing  personal  property,1  and  argument  has  been  made  that 
with  the  passing  of  all  taxes  on  personal  property  this  1  remnant  *  of  an 
abandoned  system  should  be  cast  aside  by  the  Legislatures.  (Cf.  Report 
of  the  New  York  St  a te_Comission  for  Revision  of  the  Tax  Laws,  Legis¬ 
lative  Document  /1932/,  vol.  18,  No.  77,  p.  219;  Report  of  the  Joint 
Legislative  Commission  on  State  Fiscal  Policies,  Legislative  Document 
/_1938./,  No.  41,  p.222).  The  Legislature  has  not  been  moved  by  such- 
arguments.  Article  XI  of  the  Tax  Law  is  un repealed.  When  the  Legis¬ 
lature  enacted  the  statute  imposing  a  ’recording  tax’  on  mortgages, 
the  label  or  classification  of  the  tax  could  not  affect  the  power  of 
the  Legislature  to  enact  it.  In  1938  article  XVI,  entitled  ’ Taxation, 1 
was  added  to  the  Constitution  of  the  State  and  placed  restrictions  upon 
the  taxing  power  exercised  by  the  Legislature.  In  Section  3  of  that 
article  it  was  provided,  among  other  things,  that  ’Intangible  personal 
property  shall  not  be  taxed  ad  valorem  nor  shall  any  excise  tax  bo 
levied  solely  because  of  the  ownership  or  possession  thereof,  except 
that  the  income  therefrom  nay  be  token  into  consideration  in  computing 
any  excise  tax  measured  by  income  generally. ’  Now  the  validity  of  the 
tax  depends  upon  whether  it  is  properly  labelled  or  classified  as  a 
;,recc rding  tax,1’  which  is  not  levied  solely,  because  of  the  ownership 
or  possession  of  a  mortgage,  or,  is,  as  the  plaintiff  maintains,  an  ad 
valorem  tax  on  property,  within  the  meaning  of  the  constitutional  pro¬ 
vision. 


’’The  substantial  rights  of  a  taxpayer  are  ordinarily  not 
affected  by  the  form  of  a  tax  or  by  the  characterization  of  the  tax  by 
the  Legislature  or  the  court.  ’The  name  by  which  the  tax  is  described 
in  the  statute  is,  of  course ,  immaterial.  Its  character  must  bo  deter¬ 
mined  by  its  incidents. ’  Dawson  v.  Kentucky  Distilleries  &  Warehouse 
Co.,  255  U.S.  288,  292,  41  S.Ct.  272,  274,  65  L.Ed  638.  Substance 
rather  than  form  should  determine  legal  consequences  and  usually  ’the 
controlling  test  is  found  in  the  operation  and  effect  of  the  statute 
as  applied  and  enforced  by  the  state. ’  Cf .  Gregg  Dyeing  Co.  v.  Query, 
285  U.S.  472,  476,  52  S.Ct.  631,  633,  76  L.Sd.  1232,  84  A.L.R.  831. 

Where  a  taxpayer  challenges  in  court  his  obligation  to  pay  a  tax  which 
tho  State  demands,  the  court  is  called  upon  to  determine  the  operation 
and  effect  of  the  taxing  statute  upon  the  matters  in  dispute.  Character¬ 
ization  by  the  court  of  a  tax  as  a  ’tax  on  property’  or  as  ‘an  excise 
tax’  or  as  a  ’recording  tax1  is  a  convenient  method  of  describing  tile 
operation  and  effect  of  the  tax  statute  —  its  legal  consequences  — 
but  it  must  be  remembered  that  characterization  or  description  is 
dictated  by  the  legal  consequences  ‘of  the  statute  and  never  dictates 
those  consequences.  Opinions  of  the  courts  in  which  a  tax  is  described 
or  classified  as  a  'tax  cn  property'  or  as  an  ’excise  tax’  must  be 
read,  not  as  intended  to  indicate  a  mutually  exclusive  classification 
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to  be  applied  in  all  cases "but  rather  as  a  summary  of  those  character¬ 
istics  which  carry  with  then  legal  consequences  of  a  particular  kind., . . 

"The  problem  which  we  r.ust  solve  is  not  whether  scientifically 
and  logically  the  tax  on  wort  rages  should  he  described  as  an  ad  valorem 
ton  on  one  species  of  personal  property  or  whether  it  should  he  described 
as  an  excise  tax  which  is  not  levied  solely  because  of  ownership  or 
possession  of  personal  property  but  rather  how  the  tax  should  be  char¬ 
acterized  for  the  very  practical  purpose  of  determining  whether  the  tax 
falls  within  the  class  of  taxes,  described  in  the  Constitution,  which 
nay  not  be  imposed  in  this  State.  I7e  have  pointed  out  that  this  court 
has  in  People  v.  Trust  Company  of  America,  supra,  contrasted  the  system 
of  taxation  of  mortgages  under  the  statute  of  1905  and  the  system  of 
taxation  of  mortgages  under  the  statute  of  1906,  which  has  not  been 
materially  changed.  Though  in  many  features  the  taxes  are  similar,  yet 
because  of  other  differing  features  this  court  has  characterized  the  later 
tax  as  a  ’recording  tax’  which  has  been  prescribed  in  lieu  of  the  ’annual 
property  tax’  prescribed  by  the  statute  of  1905.  By  .emphasis  on  the 
feature  that  the  tax  is  not  an  annual  tax  but  is  a  tax  payable  only  when 
a  mortgage  is  recorded  to  obtain  the  benefit  of  the  recording  .acts  or  to 
rid  the  mortgage  or  its  owner  from  the  penalties  and  drastic  restric¬ 
tions  resulting  from  failure  to  record,  the  court  in  effect  has  placed 
one  tax  in  the  class  of  ad  valorem  taxes  on  property  and  the  other  in 
the  clans  of  excise  taxes  not  levied  solely  because  of  the  ownership  or 
possession  of  the  mortgage. 


ii- 


we  are  told  that  what  was  there  said  is  dictum,  and  is  not 


Decisions  of  the  Supreme  Court  of  the  United  States  are 
nilar  statutes  of  other  States  have  been  described  and 
other  manner.  Federal  Land  Sank  of  New  Orleans  v.  Cros- 
374,  43  S.Ct.  385,  67  L.N&.  703,  29  A.L.R.  1;  Pitman  v, 

.an  Co.,  308  U.  S. ,  60  S.Ct.  15,  84  L.Sd. ,  124  A.L.R. 

1939.  On  the  other  hand,  it  may  bo  pointed  out  that  in 

nilar  taxes  have  been  characterized  and  classified  a,s _ 

nposed  for  the  privilege  of  recording.  ]_  citing  casejs/... 


legally  sound, 
cited  where  si 
classified  in 
land,  261  U.S. 

Home  Owners  Lo 
1263,  Nov.  6, 
many  States  si 
excise  taxes  i 

"we  may  assume,  arguendo,  that  what  -re  said  in  People  v.  Trust 
Company  of  America,  205  N.Y.  74,  98  N.3.  207,  is  a  dictum  and  that  other 
characterization  or  classification  would  not  only  bo  justified  but  might, 
logically,  oe  sounder;  yet  the  significant  fact  would  still  remain  that 
the  characterization  was  made  and  that  nothing  said  or  decided  in  People 
v.  Trust  Company  of  America,  208  N.Y.  463,102  N.L.  578,  or  in  any  other 
case  has  weakened  the  force  of  the  characterization  or  classification. 

It  has  not  been  challenged  here  and  it  has  been  followed  in  other  juris¬ 
dictions. 
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stance.  We  conclude  that  the  court  below  has  correctly  decided  that  the 
prohibited  class  of  taxes  as  defined  by  the  Legislature  was  never  intended 
to  include  a  tan  which  night  reasonably  be  excluded,  from  that  class  and 
which  this  court  has  said  falls  into  another  class. 


"We  have  massed  uwon  the  claim  that 

JL.  A 

conflicts  also  with  section  I  of  the  Pourteent 
tut  ion  of  the  United  States,  U.S.C.A.  ,  .and  we 


article  II  of  the  Tex  Law 
h  Amendment  of  the  Const i- 
have  rejected  the  cl aim . " 


COVENANTS  -  PESTEICTIOHS 

(Steward  v.  Cronan  et  al., -  Col. - 98  Pac.  2d  999). 

A  restrictive  covenant  agreement,  not  to  sell  or  lease  certain 
lots  to  colored  rerccns  and  no t  to  remit  colored  oor sons  to 
occupy  such  lots  for  designated  length  of  tine  is  valid. 


Plaintiff,  a  colored  person,  sought  to  quiet  title  to  certain 
real  estate  in  Denver  on  which  he  held  a  purchase  contract  obtained  from 
the  widow  of  one  of  the  covenantors,  and  to  have  declared  void  a  certain 
restriction  agreement  under  which  persons  of  his  race  were  prohibited 
from  occupying  premises  in  the  restricted  area. 


The  restrictive  covenant  agreement , 


which  expires  in  1941, 


was 


executed  by  a  small  group  o 
follows:  "The  undersigned 

covenant  and  agree  not  to  s 


f  white  people.  Its  pertinent  clause  was  as 
for  themselves  and  their  heirs  and  assigns 
ell  or  lease  the  said  above  described  lots 


and  parcels  of  land  owned  by  them  respectively,  or  any  part  thereof,  to 
any  colored  person  or  persons,  and  covenant  and  agree  not  to  permit  any 
colored  person  or  persons  to  occupy  said  premises  during  the  period  from 
this  date  to  January  1,  1941." 


Plaintiff  contende 
other  reasons  stated  that  it 
federal  constitutions  and  is 
that  the  opinion  in  Chandler 


d  .that  the  restriction  was  void,  and  among 
was  void  because  it  violated  both  state  and 
against  public  policy.  He  further  contended 
v.  Ziegler,  88  Colo.  1,  291  P.822,  is  obiter 


dictum  as  applied  to  the  facts  of  this  case. 


The  court  held  that  tho  Ziegler  case  was  applicable  to  this 
case  end  therefore  stare  decises.  The  court  said: 
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"Tho  pertinent  restrictions  involved  in  the  Ziegler  case,  con¬ 
sidered  in  connection  with  the  representations  upon  which  plaintiffs 
therein  relied,  were  not  substantially  different  in  language  from  those 
in  the  case  at  “bar. 

"Plaintiff  seeks  to  emphasize  what  he  asserts  is  the  fact,  that 
tho  main  question  in  the  Ziegler  case  was  one  of  fraud  and  deceit,  hut 
such  attempted  distinction  is  not  apparent.  The  fraud  in  that  case  went 
directly  to  the  proposition  of  the  restriction  involved  which  became  the 
essence  of  the  litigation. 


"No  new  decisions  touching  the  question  here  under  consideration 
are  cited  by  plaintiff  which  have  been  announced  since  the  Ziegler  opin¬ 
ion  was  reported. " 


EASEMENTS 

( Plumb  erg  v.  Weiss,  Court  of  Chancery  of  New  Jersey,  10  A. 

2d  743). 

A  grantee  of  land,  over  which  an  apparent  easement  exists  in 
fa.vor  of  adjoining  land  of  ■  'rant or ,  takes  subject  to  tho  burden 
of  that  easement,  notwithstanding  that  the  conveyance  is  by 
full  covenant  and  warranty  deed  free  from  incumbrance,  and  will 
be  restrained  from  doing  any  act  which  will  interfere  with  the 

necessary  beneficial  enjoyment  of  the  easement.  Where  owner 
of  two  adjoining  tenements  conveyed  one,  and  implied  easement 

of  light  and  air  in  favor  of  the  realty  retained  mas  apparent 
and  necessary  to  reasonable  enjoyment  of  realty  retained , 

grantee  took  subject  to  implied  easement . 


The  plaintiff  owned  two  adjoining  buildings,  one  of  which  he 
conveyed  to  defendants  by  full  covenant  and  warranty  deed  free  of  encum¬ 
brance.  Tho  building  he  conveyed  to  defendants  was  not  as  long  as  the 
one  he  retained.  Defendants  added  a  part  to  the  building  and  later 
attempted  to  extend  the  building  the  length  of  the  lot.  To  do  so  would 
block  off  from  plaintiff* s  building  some  windows  overlooking  the  vacant 
part  of  the  lot.  Plaintiff  brought  this  action  to  enjoin  defendants 
from  building  an  extension  to  their  building  and  from  erecting  any  other 
structure  which  would  interfere  with  plaintiff’s  claimed  right  of  light 
and  air  through  his  windoyrs.  In  so  upholding  plaintiff’s  contention  the 
court  said: 


"Cases  involving  the  right  to 
the  owner  of  two  adjoining  lots,  on  one 
enjoys  the  apparent  right  of  light  and 


light  and  air  usually  arise  where 
of  which  is  a  building  which 
air  through  windows  therein  over 
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the  other  lot,  convoys  the  lot  "built  on  and  retains  the  other.  In  such 
cases  it  is  settled  that  the  grant  of  the  dominant  tenement  carries  with 
it  all  its  appurtenances  including  all  things  necessary  to  its  conven¬ 
ient  and  beneficial  enjoyment  and  therefore  there  is  an  implied  grant  to 
the  grantee,  of  the  right  to  light  and  air  through  windows  which  overlook 
the  retained  servient  tenement,  which  right  cannot  be  obstructed  or 
materially  interfered  with  (Sutphen  v.  Therkelson,  38  N.J.  Sq.  318; 

Cerra  v.  Marlio,  98  N.J.Eq.  481,  131  A. 96,  affirmed  100  N.J.Eq.  341,  134 
A.  S16;  Engel  v.  Si derides,  112  N.J.Eq,  431,  164  A.  397),  but  here  we 
have  the  converse  situation  where  the  owner  of  two  adjoining  lots  claims 
the  right  to  light  and  air  as  an  easement  in  favor  of  the  lot  he  retained, 
binding  on  the  lot  he  conveyed  without  reservation. 

"The  leading  case  in  our  reports  applicable  to  the  situation 
with  which  we  are  concerned,  is  Central  P.P.  v.  Valentine,  29  N.J.L.  561, 
the  syllabus  of  which  states  that  where  the  owner  of  land  conveys  part 
of  it,  ’the  grantee  takes  the  land  conveyed,  and  the  grantor  holds  the 
part  retained,  with  the  right  to  whatever  is  necessary  to  the  enjoyment 
of  their  respective  premises,  for  the  purposes  for  which  they  are  then, 
or  are  intended  to  be  used,  whether  such  intended  use  is  mentioned  in 
the  deed  or  not. ’  That  case  holds  that  the  grantee  of  the  part  conveyed 
takes  such  part  with  all  benefits  and  all  burdens  which  at  the  time  of 
the  conveyance  appear  to  belong  to  it,  as  between  it  and  the  property 
the  grantor  retains,  and  it  is  authority  for  the  contention  that  the 
existence  of  a  window  or  windows  which  admit  light  and  a.ir  to  a  build¬ 
ing  on  land  retained  by  the  grantor  at  the  tine  he  makes  conveyance  of 
adjoining  land,  gives  such  grantor  an  implied  easement  over  the  adjoin¬ 
ing  land,  to  maintain  his  windows  unobstructed  in  the  absence  of  a 
distinctly  expressed  intention  in  the  deed  to  destroy  such  easement. 
Authority  to  the  same  effect  is  also  to  be  found  in  Seymour  v.  Lewis, 

13  N.J.Eq.  439,  78  Am.  Dec.  108;  Denton  v.  Leddell,  23  N.J.Eq.  64; 
affirmed  24  N.J.Eq.  567;  De  Luze  v.  Bradbury,  25  N.J.Eq.  70;  Kelly  v. 
Dunning;  43  N.J.Eq.  62,  10  A. 276,  affirmed  46  N.J.Eq.  605,  22  A.  128; 
Larsen  v.  Peterson,  53  N.J.Eq. 88;  30  A. 1094;  Greer  v.  Van  Meter,  54 
N.J.Eq.  270,  33  A.  794;  Taylor  v.  bright,  76  N.J.Eq.  121,  79  A.  433.... 


"Whatever  merit  I  might  be  inclined  to  find  in  the  argument 
advanced  on  behalf  of  the  defendants  here  that,  because  complainant 
conveyed  to  them  by  full  covenant  and  warranty  deed  containing  no  reser¬ 
vation,  ho  should  be  estopped  from  asserting  a  right  which  is  in  dero¬ 
gation  of  his  deed,  I  feel  bound  to  follow  Central  P.P.  v.  Valentine, 
supra,  and  the  cases  which  support  the  doctrine  therein  enunciated,  and 
decide  that  the  right  to  free  passage  of  light  and  air  through  the 
windows  in  complainant ’ s  dwelling  was  reserved  to  complainant  by  impli¬ 
cation  as  a  quasi  easement,  if  such  windows  were  a  parent  to  defendants 
when  they  took  title  to  their  lot  and  if  such  easement  is  necessary  to 


CHC  7000 


Uo.  69  HOUSING  LEGAL  DIGEST  April  1940  14 


the  "beneficial  enjoyment  of  complainant  *  s  dwelling. 

’’That  the  existence  of  windows  was  apparent  is  not  and  cannot 
he  doubted.  As  to  complainant 1  s  necessity  for  their  use,  the  rule  is 
not  that  the  casenont  must  he  absolutely  necessary  to  any  enjoyment  of 
complainant  *  s  property,  hut  that  it  is  sufficient  if  it  he  reasonably 
necessary  for  convenient,  comfort  able  or  beneficial  enjoyment . " 


FIXTURES  -  APPURTENANCES 

(Szilagy  v.  Taylor,  -  Ohio  -,  25  N.  3.  2d,  360 ) 
where  O'-ner  of  two  adjoining  lots  constructed  a  building  with 
intention  that  building  be  located  wholly  on  one  lot,  but , 
unknown  to  him,  a  .small  wart  of  building  encroached  on  the 
other  lot,  and  thereafter  lots  with  appurtenances  were  -pur¬ 
chased  by  different  -persons,  without  knowledge  of  encroach¬ 
ment ,  owner  of  lot  on  which  building  was  intended  to  be 
located  could,  on  discovery  of  encroachment,  enter  on  other 
lot  and  remove  wart  of  building  encroaching  thereon,  without 

committing  a  trespass,  since  encroaching  portion  was  not  an 

it  encroached. 


1 amour tenance*  to  lot  on  ^hic 


la 

J.J. 


An  owner  of  adjoining  lots  built  a  building  on  one  lot  and  "by 
mistake  he  built  a  small  portion  on  his  adjoining  lot.  He  mortgaged  the 
lot  upon  which  almost  the  entire  building  was  constructed  and  sold  the 
other  lot  to  plaintiff.  The  appellee  herein  later  obtained  possession 
of  the  mortgage  without  any  knowledge  of  the  mistake  concerning  the 
location  of  the  building.  He  later  foreclosed  on  the  mortgage  and 
became  the  purchaser  of  the  premises.  At  this  time  neither  he  nor 
appellant  knew  of  the  mistake. 

Appellant-  discovered  the  mistake  and  made  claim  to  an  owner¬ 
ship  of  the  small  part  of  the  building  that  encroached  on  his  premises. 
■Before  suit  was  brought  the  appellee  removed  that  portion  of  the  build¬ 
ing  from  appellant’s  premises.  Appellant  then  brought  suit  to  compel 
the  appellee  to  replace  upon  appellant’s  property  the  part  of  the  build¬ 
ing  formerly  thereon  and  also  sued  for  damages  for  trespass.  He  con¬ 
tended  that  he  acquired  title  to  a  portion  of  the  building  in  question 
as  part  of  the  real  estate  which  he  purchased. 

In  denying,  relief  to  the  appellant  the  court  said: 


"To  maintain  that  claim  under  the  circumstances  shown  here,  it 
is  necessary  that  it  be  shown  that  the  portion  of  the  building  in 
question  was,  at  the  time  of  the  conveyance  of  the  lot  to  the  appellant, 
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an  appurtenance.  Things  pass  as  incidents  to  or  appurtenances  of  realty 
when  they  are  attached  thereto  and  ajre  essential  to  its  use;  in  other 
words,  when  they  ore  fixtures.  Two  general  tests  to  he  applied  in  deter¬ 
mining  whether  a  particular  article  is  a  fixture  are,  adaptation  or 
a  plication  to  the  use  or  purpose  to  which  that  part  of  the  realty  to 
which  it  is  connected  is  appropriated,  and  intention  to  make  the  article 
a  permanent  accession  to  the  freehold. 


"While  the  thing  claimed  in  this  case  as  an  appurtenance  was 
attached  to  the  real  estate,  the  facts  disclose  conclusively  that  it  was 
not  so  attached  with  an  intention  to  make  it  .a  permanent  part  thereof, 
and  also  that  it  was  not  adapted  to  such  use  as  a  part  of  the  realty; 
and  therefore  the  appellant  had  no-'  title  to  the  part  of  the  "building 
which  stood  on  his  premises,  and  was  not  entitled  to  have  the  same  re¬ 
placed  thereon;  and,  the  appellee  being  the  owner  of  the  entire  "building, 
was  not  a  trespasser  when  he  entered  upon  appellant’s  premises  to  remove 
the  portion  of  the  "building  which  stood  thereon,  "because  appellee  had  a 
right  to  remove  the  same  to  Lis  own  premises. 

"The  appellee  was  not  liable  in  damages  for  doing  that  which 
he  had  a  right  to  do,  and  the  trial  court  was  right  in  directing  a 
verdict  in  his  favor  and  rendering  judgment  for  him.  The  judgment  is 
therefore  affirmed." 


MORTGAGES 

(interstate  Bond  Company  vs.  HOLC ,  Court  of  A  /coals  of 
Kentucky.  March  1,  1940) . 

The  5p  penalty  and  ifo  per  month  penal  interest  provided  in 

Section  3002,  Kentucky  Statutes  do  not  apply  to  case  where 
a  mortgagee  is  not  redeeming  from  tax  sale  "but  is  only  assert¬ 


ing  his  mortgage  lien , -hut  purchaser  of  tax 

as  against  mortgag.  c  to  priority  as  to  July 
10%  paid  "by  it  to  City  at  tine  of  purchase, 


hills  is  entitled 

1st  penalty  of 
construing  Sections 


2998  and  3004,  Kentucky  Statutes. 

In  a  suit  in  Kentucky  instituted  "by  the  holder  of  a  street 
assessment  lien  to  foreclose  said  lien  on  roalty  mortgaged  to  HOLC,  a 
controversy  arose  "between  HOLC  and  Interstate  Bond  Company,  purchaser 
of  tax  hills  and  holder  of  a  tax  deed,  as  to  how  much  of  the  proceeds 
of  the  sale  of  the  realty  Interstate  was  entitled  to  receive  prior  to 
the  receipt  of  anything  by  HOLC.  The  Chancellor  hold  that  Interstate 
was  entitled  to  receive  ahead  of  HOLC  the  following: 
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1.  The  1935  tax  Dili  of  $29.83  (previously  purchased  by  Inter¬ 
state  and  which  included  the  July  1st  penalty  of  10$)  together  with  a 
5 jo  penalty  and  interest  at  the  rate  of  1  $  per  month  from  November ,  1935, 
to  November,  1937  (the  end  of  the  redemption  period)  and  interest  there¬ 
after  at  6$  per  annum  until  paid. 

2/  The  1936  tax  bill  of  $30.93  and  the  1937  tax  bill  of 
$28.99,  paid  by  Interstate  to  the  City  at  the  time  of  the  purchase,  with 
6 fo  interest  thereon  until  paid,  these  amounts  including- the  July  1st 
penalties  of  10$  of  each  of  the  sums. 

On  appeal  to  the  Court  of  Appeals  of  Kentucky,  Interstate  con¬ 
tended  that  it  should  have  been  adjudged  a  lien  as  follows! 

1.  On  the  1935  bill,  a  5$  penalty  and  interest  at  the  rate  of 
1 $  per  month  from  November,  1935,  until  paid. 

2.  On  the  1936  and  1937  bills  a  5$  penalty  and  interest  at 
the  rate  of  1$  per  month  from  November,  1937,  until  paid, 

HOLC  contended  in  the  Court  of  Appeals  that  although  Inter¬ 
state  had  a  lien  superior  to  its  mortgage,  the  Chancellor  was  in  error 
in  holding  Interstate  was  entitled  to  recover: 

1.  Nor  the  5 jo  penalty  and  the  penal  interest  on  the  1935  bill 
during  the  two-year  redemption  period. 

2.  Nor  the  July  1st  penalties  of  10$  paid  by  Interstate  on  the 
bills  for  1936  and  1937. 

The  Court  of  Appeals  held  that  since  HOLC  was  not  redeeming 
from  a  tax  sale  but  was  simply  asserting  its  mortgage,  the  5$  penalty 
and  1$  per  month  penal  interest  provided  in  Section  3002,  Kentucky 
Statutes  had  no  application,  the  Chancellor  was  correct  in  holding  that 
Interstate  was  not  entitled  to  the  5 $  penalty  and  penal  interest  on  the 
1935  tax  bill  after  the  two-year  redemption  period  and  was  not  entitled 
to  that  penalty  and  penal  interest  on  the  1936  and  1937  bills.  Nor  the 
same  reason  the  Court  of  Appeals  held  that  the  Chancellor  was  in  error 
in  so  far  as  he  allowed  Interstate  that  penalty  and  penal  interest  on 
the  1935  bill  during  the  two-year  redemption  period. 

The  Court  of  Appeals  overruled  the  contention  of  HOLC  that 
Interstate  was  not  entitled  to  the  July  1st  penalties  of  10$  paid  by  it 
to  the  City  on  the  tax  bills  for  1936  and  1937.  In  so  doing,  the  Court 
construed  Sections  2998  and  3004,  Kentucky  Statutes,  and  based  its  hold¬ 
ing  upon  the  proposition  that  as  to  this  enalty  a  mortgagee  who  claims 
through  the  owner  lias  no  greater  rights  than  the  owner. 
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MORTGAGES  -  PRIORITY  OF  LIENS 

(Adam  J.  Smith  ot  al  vs.  HOLC,  Court  of  Ap .peals  of  Erie 

County,  Pa,.,  March  1940). 

Until  .judr'-ment  of  Municipal  Court  in  Ohio  becomes  a  lien 

on  realty  by  the  filing  in  the  office  of  the  Clerk  of  the 

Court  of  Common  Pleas  of  a  certificate  thereof,  it  is  not 

incumbent  upon  mortgagee  of  realty  to  nake  holder  of  the 

.judgment  a  -party  defendant  to  the  foreclosure  suit • 

After  HOLC  had  foreclosed  its  no rt gage  executed  by  Eshen- 
roder  by  a  court  proceeding  in  the  Court  of  Common  Pleas  of  Erie 
County,  Ohio,  in  which  it  took  a  personal  judgment  against  him  and 
after  it  had  hid  in  the  property  at  foreclosure  sale  and  had  received 
and  recorded  a  sheriff’s  deed,  Smith  filed  a  petition  against  HOLC  in 
the  Court  of  Common  Pleas  of  Erie  County  alleging  that  in  December 
1935  ho  had  taken  a  judgment  for  $54  arid  costs  against  Eshenroder  in 
the  Municipal  Court  of  Sandusky,  Erie  County,  Ohio;  that  on  October  5, 
1936,  he  had  caused  to  be  filed  in  the  Office  of  the  Clerk  of  the  Court 
of  Common  Pleas  of  Erie  Count:/  a  lien  certificate  of  his  judgment;  that 
on  October  26,  1937  and  again  on  November  22,  1937,  executions  had  been 
issued  from  the  Court  of  Common  Pleas  on  his  judgment  (although  they 
were  not  levied)  and  that  he  therefore  had  a  lien  on  Eshenroder* s  pro¬ 
perty  to  which  HOLC  had  title  by  virtue  of  its  foreclosure  and  its  receipt 
and  recording  of  its  sheriff’s  deed. 

The  evidence  showed  that  HOLC  had  instituted  its  foreclosure 
suit  against  Eshenroder  (with  personal  service  of  process)  on  May  20, 
1935,  and  that  on  August  10,  1936,  the  Court  had  entered  a  personal 
judgment  and  foreclosure  decree  -  both  prior  to  the  filing  of  the  certi¬ 
ficate  of  Smith’s  judgment  in  the  office  of  the  clerk  of  the  Court  of 
Common  Pleas  of  Erie  County  on  October  5,  1936.  The  evidence  also  showed 
that  the  sale  to  HOLC  in  its  foreclosure  suit  had  been  confirmed  several 
months  before  the  issuance  of  the  first  execution  of  Smith’s  judgment. 

The  Court  of  Common  Pleas  held  that  since  the  certificate  of 
Smith’s  judgment  was  not  filed  in  the  office  of  the  Clerk  of  the  Court 
of  Common  Pleas  of  Erie  County  so  as  to  become  a  lien  on  the  realty 
until  after  HOLC  had  instituted  its  foreclosure  suit,  the  institution 
of  which  constituted  a  lis  pendens,  it  was  not  incumbent  on  HOLC  to  make 
Smith  a  party  defendent  to  said  foreclosure  suit,  but  that  it  was  incum¬ 
bent  on  Smith,  if  he  desired  to  seek  any  .advantage  from  the  realty  in¬ 
volved  in  the  foreclosure  suit,  to  have  himself  made  a  party  to  the  fore¬ 
closure  suit,  which  he  had  failed  to  do.  The  Court  therefore  held  that 
Smith  had  no  interest  in  or  lien  on  the  property  of  which  HOLC  had  be¬ 
come  the  owner  by  its  purchase  at  the  sale  in  its  foreclosure  suit.  This 
decision  of  the  Court  of  Common  Pleas  of  Erie  County,  Ohio,  was  affirmed 
by  the  Court  of  Appeals  of  Erie  County,  Pa. 
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MORTGAGES  -  PRIORITY  OF  LIENS  -  WATER  CHARGES 
(HOLC  v.  City  of  Detroit,  -  Mich  -  March  15,  1940 ) 

City  of  Detroit  has  no  lien  on  r enl tv  to  pro tect  pater 
charges  for  service  furnished  to  former  rxn^t  wagers  or 
their  tenants  prior  to  Act.  No.  178,  Put.  Act s  1939  (Stat . 
.Ann,  Sec.  5. 8551 (l)  et  seq.) ,  approved  June  8,  1939 . 


In  a  suit  between  HOLC  and  the  City  of  Detroit,  Michigan,  the 
City  claimed  liens  on  properties  acquired  hy  HOLC  through  foreclosure 
of  its  mortgages  and  the  acceptance  of  voluntary  deeds  in  lieu  of  fore¬ 
closure  for  the  amount  of  unpaid  pater  charges  incurred  "by  the  mortga¬ 
gors  after  the  execution  of  the  mortgagors  hut  prior  to  the  acquisition 
of  title  and  possession  Ly  HOLC.  The  City  also  claimed  the  right  to 
enforce  its  claimed  liens  Ly  refusing  to  furnish  further  pater  service 
to  the  properties  unless  and  until  such  water  charges  had  "been  paid. 

The  Charter  of  the  City  purported  to  fix  such  water  charges 
as  liens  on  the  realty  and  the  City  claimed  that  this  charter  provision 
was  authorized  Ly  Comp.  Laws  of  Michigan,  1939,  Section  2240  (Stat.  Ann. 
Sec,  5.2083)  which  provided  as  follows! 

"Each  city  nay  in  its  charter  provide:.  .  .  for  tho  exercise 
of  all  municipal  powers  in  the  management  and  control  of  municipal  pro¬ 
perty  and  in  the  administration  of  the  municipal  government,  whether 
such  powers  he  expressly  enumerated  or  not;  for  any  act  to  .advance  the 
interests  of  the  city,  the  good  government  and  prosperity  of  the  munici¬ 
pality  and  its  inhabitants  and  through  its  regularly  constituted  author¬ 
ity  to  pass  all  laws  and  ordinances  relating  to  its  municipal  concerns 
subject  to  the  constitution  and  general  laws  of  this  state,” 


The  Supreme  Court  of  Michigan  recognised  that  municipal  corpo¬ 
rations  possess  and  can  exercise  powers  necessarily  or  fairly  implied  in 
or  incident  to  the  powers  expressly  granted  and  also  those  powers 
essential  to  the  accomplishment  of  the  declared  objects  and  purposes  of 
the  corporation,  but  it  held  that  substantial  doubt  as  to  the  existence 
of  any  particular  power  claimed  by  a  municipal  corporation  should  be 
resolved  against  it.  It  further  held  that  a  claimed  power,  not  expressly 
given  and  only  convenient  -  not  indispensable  -  to  the.  declared  objects 
and  purposes  of  the  corporation,  can  not  be  implied  or  recognized. 

It  therefore  held  that  the  statute  above  quoted  did  not  give 
the  City  a  lien  on,  or  the  right  to  refuse  water  service  to,  the  HOLC 
properties  until  water  cnarges  incurred  by  former  mortgagors  and  their 
tenants  had  been  paid. 
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MORTGAGES  -  PRIORITIES  0?  LIENS  -  TAXATION 

(Maricopa  County  et  al.  v.  City  of  Phoenix, - Ariz. - , 

98  P. 2d  469). 

A  waving  assessment  lien  on  realty  is  superior  to  a  mortgage 
on  the  realty  even  though  the  mortgage  was  recorded  prior  to 

creation  of  the  lien,  hut  the  nor t gage  is  superior  to  a  lien 
on  the  realty  for  a  personal  -property  tax  which  has  attached 

after  the  recording  of  the  mortgage. 

The  plaintiff,  City  of  Phoenix,  brought  an  action  against 
defendants  to  quiet  the  title  cf  plaintiff  to  certain  real  property. 

It  appears  that  the  City  of  Phoenix  bought  the  property  from  the  South¬ 
western  Mfg.  &  Supply  Co.  at  a  sale  for  failure  of  this  company  to  meet 
assessments  against  it  by  the  City  of  Phoenix.  A  deed  was  conveyed  to 
plaintiff  and  duly  recorded.  Defendants  had  assessed  and  levied  taxes 
against  the  company  for  the  years  1932-33-34-35-36  on  its  personal  pro¬ 
perty  and  upon  the  real  estate  involved  herein,  and  taxes  for  the  years 
1937  and  1938  on  the  real  estate  alone,  and  had  later  foreclosed  the 
lien  given  by  lav;  for  all  these  taxes  against  the  real  estate. 

"It  was  admitted  at  the  trial  by  all  parties  that  the  lien  of 
defendants  for  the  real  property  taxes  levied  against  said  property  for 
the  year  1937  and  all  years  prior  thereto  was  superior  to  the  title  cf 
plaintiff,  but  that  all  taxes  levied  subsequent  to  the  recording  of  the 
deed  of  plaintiff  above  referred  to  were  void. 

"It  was  contended  by  plaintiff  that  the  lien  of  defendants  for 
personal  property  taxes  above  referred  to  was  subordinate  to  the  lien 
for  the  special  assessment  on  which  plaintiff's  title  was  based,  while 
defendants  maintained  that  such  lien  was  superior  to  that  of  plaintiff. 
This  is  the  only  issue  in  the  case." 

The  court  in  affirming  the  decision  of  the  lower  court  and  in 
upholding  plaintiff's  contention  said: 

"We  have  had  the  respective  priorities  of  tax  and  mortgage 
liens  before  us  in  a  number  of  cases.  The  first  in  which  any  of  the 
points  involved  in  the  present  case  was  raised  was  Walker  v.  Nogales 
B.  &  L.  Ass'n,  28  Ariz.  484,  237  Pac.  1094,  decided  in  1925,  where  the 
question  of  the  respective  priorities  of  liens  for  personal  property 
taxes  assessed  to.  the  owner  of  real  estate  and  prior  recorded  mortgages 
on  the  real  estate  was  concerned.  We  held  that  under  the  law  as  it 
existed  at  that  time  the  lien  of  a  mortgage  upon  real  estate  was  infer¬ 
ior  and  junior  to  all  tax  liens  for  taxes  upon  that  particular  land 
whether  they  attached  before  or  after  the  mortgage,  but  was  superior  to 
tax  liens  for  taxes  levied  upon  ether  property  of  the  same  owner  and 
attaching  after  the  mortgage  lien  had  attached. ... w 
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"In  the  case  of  Home  Owners1  Loan  Corporation  v.  City  of  Phoenix, 
51  Ariz.  455,  77  P.  2d  818,  the  question  was  raised  again  as  to  the 
relative  superiority  of  tax  liens  for  personal  property  taxes  upon  realty 
owned  "by  the  owner  of  the  personal  property,  and  mortgages  upon  the  real 
estate.  We  cited  our  decision  in  the  Walker  case,  supra,  and  then  dis¬ 
cussed  subsequent  legislation  at  considerable  length,  and  concluded 
that  the  legislature  had,  in  effect,  first  set  aside  and  then  restored 
the  principle  of  law  declared  in  the  Walker  case,  supra,  and  that  the 
final  result  was  to  reaffirm  the  rule  laid  down  in  that  case  that  a 
lien  for  personal  property  taxes  attaching  to  real  estate  after  a 
realty  mortgage  was  recorded  was  inferior  to  the  mortgage  lien.  .  .  . 

"The  law  then  is  that  a  paving  assessment  lien,  being  a  lien 
upon  real  estate,  is  superior  to  a  mortgage  on  the  same  real  estate 
even  though  the  mortgage  was  recorded  prior  to  the  creation  of  the  lien. 
Sec.  536,  P.C.  1928.  This  mortgage,  however,  is  superior  to  a  lien 
upon  the  same  real  estate  for  the  personal  property  tax  which  has  attach¬ 
ed  after  the  recording  of  the  mortgage.  If  we  hold,  in  addition,  that 
the  personal  property  tax  lien  is  superior  to  a  paving  assessment  lien, 
which  attached  before  the  personal  propert?/  tax  lien  did,  the  situation 
may  be  stated  in  the  following  form:  .A,  a  paving  assessment  lien,  is 
superior  to  B,  a  mortgage;  B,  the  mortgage,  is  superior  to  C,  a  personal 
property  tax  lien;  while  C  is  superior  to  A.  The  absurdity  of  such  a 
situation  is  obvious.  .  .  . 

"If  we  thus  consider  the  paving  lien,  it  is  apparent  that  it  is 
of  the  same  rank  as  a  prior  mortgage  upon  the  property  in  question,  and 
under  the  decision  in  Home  Owners'  Loan  Corp.  v.  City  of  Phoenix,  supra, 
is  inferior  to  the  real  property  tax  on  the  mortgaged  property,  but 
superior  to  the  lien  of  the  personal  property  tax  which  has  been  assessed 
against  the  realty. 

"We  think  this  is  the  correct  interpretation  of  the  law  appli¬ 
cable  to  the  present  case,  and  the  judgment  of  the  superior  court  is, 
therefore,  affirmed." 


TAXATION  -  IM'ERNAL  REVENUE 

(Stern  Bros.  &  Co.  v.  Commissioner  of  Internal  Revenue,  Circuit 
Court  of  Appeals,  Eighth  Circuit,  108  Fed. (2d)309) . 

Proxits  from  sale  of  Joint  Stock  Land  Bank  bonds  issued  under 
the  Farm  Loan  Act  are  not  exempt  from  taxation . 

The  petitioner  sold  at  a  profit  bonds  of  Joint  Stock  Land  Banks 
issued  under  the  Federal  Farm  Loan  Act  of  July  17,  1916.  Believing  that 
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the  profits  derived  from  the  sale  of  these  bonds  wfcre  exempt,  the  peti¬ 
tioner  did  not  include  them  in  taxable  income  in  making  tax  returns. 

The  Commissioner,  being  of  the  opinion  that  these  profits  were  taxable, 
added  them  to  the  income  of  the  petitioner  subject  to  tax,  and  proposed 
deficiencies  accordingly. 

The  only  question  presented  is  whether  the  profits  in  suit  were 
nontaxable  because  of  section  26  of  the  F^rm  Loan  Act,  which  provides 
that  bonds  issued  under  this  Act  "shall  be  deemed  and  held  to  be  instru¬ 
mentalities  of  the  Government  of  the  United  States,  and  as  such  they  and 
the  income  derived  therefrom  shall  be  exempt  from  Federal,  State,  muni¬ 
cipal,  and  local  taxation. "  The  Board  in  this  case  and  in  the  case  of 
Agricultural  Securities  Corporation  v.  Commissioner,  Stewart  v.  Commission¬ 
er,  39  B.T.A.  1103,  has  ruled  that  section  26  did  not  exempt  profits 
derived  from  the  sale  of  such  bonds.  "Stewart  v.  United  States,  D.C., 

24  F.  Supp.  145,  which  was  to  the  same  effect,  was  reversed  by  the 
United  States  Circuit  Court  of  Appeals  of  the  Ninth  Circuit  in  Stewart 
v.  United  States,  106  F.2d  405,  that  court  being  of  the  opinion  that 
Section  26  exempted  all  income  from  such  bonds,  including  gains  derived 
from  the  sale  thereof.  This  divergence  of  informed  opinion  as  to  the 
meaning  and  scope  of  Section  26  indicates  that  the  question  will  not  be 
put  to  rest  until  it  has  been  decided  by  the  Supreme  Court  of  the  United 
States. " 


In  holding  the  profits  taxable  the  court  said  further: 


",  .  ..The  judges  who, decided  Stewart  v.  United  States,  9  Cir. 
106  F.2d  405,  were  convinced  that  the  language  of  Section  26  was  unam¬ 
biguous  and  expressed  the  intent  of  Congress  that  profits  derived  from 
the  sale  of  bonds  issued  under  the  Act  should  be  nontaxable.  Being  of 
that  view,  they  could  have  reached  no  other  conclusion  than  that  such 
profits  were  exempt.  On  the  other  hand,  a  majority  of  the  members  of 
the  Board  of  Tax  Appeals  were  of  the  opinion  that  a  doubt  existed  as  to 
the  meaning  and  intent  of  Section  26,  which  doubt  they  were  required  to 
resolve  in  favor  of  tho  Government.  Sec  Swan  &  Finch  Co.  v  United 
States,  190  U. S.  143,  146,  23  S.Ct.  702,  47  L.Ed.  984;  Cornell  v.  Coyne, 


893. 


192 

U.S.  418, 

431,  24  S.Ct. 

383, 

48  L.Ed 

285 

U.S.  480, 

491,  52  S.Ct. 

424,. 

, 76  L.Ed 

"We 

think  there  i 

s  doubt  as  to 

tended  to  exempt  profits  derived  from  the  purchase  .and  sale  of  bonds 
issued  under  the  Farm  Loan  Act.  We  agree  that  the  language  of  Section 
26  is  susceptible  of  a  construction  which  would  make  such  gains  nontax- 
able,  but  we  do  not  agree  that  that  is  the  only  meaning  which  may  be 
accorded  to  the  language  used.  There  are  several  considerations  which 
have  influenced  us  in  reaching  this  conclusion.  .  .  . 
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"It  is  our  conclusion  that  there  is  nothing  in  the  language  of 
Section  26,  or  in  its  legislative  history,  or  in  the  administrative  rul¬ 
ings  made  with  regard  to  it,  or  in  subsequent  legislation  dealing  with 
the  sane  subject  natter,  which  conclusively  establishes  that  the  profits 
derived  by  the  petitioner  from  the  sale  of  the  bonds  in  question  were  non- 
taxable.  ¥e  are  not  convinced  that  the  Board's  decision  was  erroneous." 


TAXATION  -  STATE  INCOME  TAX 

(Tradesmen's  National  Bank  of  Oklahoma  City  v.  Oklahoma  Tax  Conn., 
-  U.S.  -  No.  596,  Mar.  25,  1940.  8.L.W.  515) 

Measure  -  National  Banks  -  Net  income  including  interest  on 
tax-immune  federal  securi-.ies  -  Constitutionality  -  Validity 
under  R.S.  5219. 

Oklahoma  Income  Tax  Law  of  1935  (S.  L.  1935,  Ch.  65,  Art.  6), 
imposing  a  tax  on  national  banks  doing  business  within  the  State 
measured  by  net  income,  including  interest  upon  obligations  of  the 
United  States  or  its  possessions,  or  upon  securities  issued  under  the 
authority  of  an  Act  of  Congress,  the  income  from  which  is  tax  free, 
does  not  violate  the  Federal  Constitution,  or  Section  5219,  Revised 
Statutes. 


The  1935  Act  expressly  follows  and  adopts  the  method  of  taxa¬ 
tion  authorized  by  the  amendment  to  R.S.  5219  of  Mar.  25,  1926  -  provi¬ 
ding  for  a  tax  on  national  bank  associations  measured  by  the  entire  net 
income  received  from  all  sources.  "Any  immunity  attaching  to  the  fran¬ 
chise  by  virtue  of  R.S.  5219  as  it  read  prior  to  the  1926  Amendment.  .  . 
could  be  withdrawn  by  Congress  and  franchises  subjected  to  the  State 
taxing  power." 


Amendment  of  the  Oklahoma  statute  to  expressly  include  in  the 
measure  of  the  tax,  interest  on  federal  securities  which  had  been  express 
ly  excluded  from  the  measure  did  not  render  the  tax  an  unconstitutional 
levy  on  the  tax  immune . income  itself,  in  the  manner  condemned  in  Mac- 
alien  v.  Massachusetts,  297  U.S.  620.  The  amendment  sought  only  to 
change  the  State's  tax. policy  pursuant  to  the  express  authorization  con¬ 
ferred  by  R.S.  5219. 


Nor  does  the  tax  violate  the  restriction  in  R.S.  5219  against 
discrimination  against  national  banking  associations.  Examination  of 
the  whole  tax  structure  of  the  State  shows  that  the  scheme  adopted  by 


Oklahoma  does  not  discriminate  against  national  b anking  associations. 
"Discrimination  is  now  shown  merely  because  a  few  individual  corpora¬ 
tions,  out  of  a  class  of  several  thousands  which  ordinarily  bear  the 
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sane  or  a  heavier  tax  ''burden,  nay  sustain  a  lighter  tax  than  that  imposed 
on  national  b anking*  associations." 


TITLES  -  TORRENS  ACT 

(Vine wood  Realty  Co.  et  al.  v.  Village  of  Willowick  et  al—~ 

Ohio,  25  N.E.  2d  345). 

The  predominant  object  of  the  Torrens  let  is  the  establishment 

of  a  method  whereby  title  to  a  particular  tract  or  -parcel  of 

realty  will  always  he  ascortaina'Dle  by  reference  to  a  register 

of  conclusive  veracity,  maintained  by  the  designated  public 

official.  In  Ohio  the  registration  of  land  titles  is  governed 

by  the  Torrens  Act. ] 

For  the  purposes  of  this  digest  a  brief  of  the  facts  in  the 
case  stated  herein  will  be  omitted  and  only  that  part  of  the  case  dis¬ 
cussing  the  Torrens  Act  will  bo  inserted  in  full  herein. 

"The  registration  cf  land  titles  in  Ohio  is  governed  by  Sec¬ 
tions  8572-1  to  8572-118,  General  Code.  Such  legislation,  since  amended 
in  some  resx3ects,  was  enacted  in  1913,  pursuant  to  the  authorization  of 
Section  40,  article  II,  of  the  Ohio  Constitution,  adopted  the  previous 
year,  and  is  most  often  referred  to  as  the  Torrens  Act,  after  Sir  Robert 
Richard  Torrens  (1814-1884) ,  of  South  Australia,  who  introduced  the 
system  to  the  English  speaking  world  near  the  middle  of  the  last  century 

"A  succinct  statement  of  the  general  mode  of  procedure  for  the 
registration  of  land  under  the  Torrens  Act  may  be  found  in  5  Tiffany  on 
Real  Property  (3d  Ed.),  113,  Section  1316. 

"The  predominant  object  of  such  legislation  is  the  establish¬ 
ment  of  a  method  whereby  the  title  to  a  particular  tract  or  parcel  of 
real  estate  will  be  always  ascertainable  by  reference  to  a  register  of 
conclusive  veracity,  maintained  by  the  designated  public  official,  5 
Tiffany  on  Real  Property  (3d  Ed.),  109,  Section  1314.  See,  also,  Curry 
et  al.,  Bd.  of  Com'rs.  v.  Lybarger,  County  Recorder,  133  Ohio  St,  55, 

58,  11  N.  S.  2d  373,  875. 

"Registration  of  the  title  to  the  land,  instead  of  registering 
as  under  the  old  system,  the  evidence  of  such  title,  is  the  basic  prin¬ 
ciple  of  the  plan.  In  re  Bickol,  301  Ill.  484,  492,  134  N.  E.  76, ‘80. 

"Where  a  decree  of  regist ration  under  the  Torrens  Act  has  been 
rendered  by  the  proper  court,  the  record  duly  made  and  the  certificate 
issued,  the  land  becomes  registered  land,  the  official  certificate  show- 
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ing  the  complete  state  of  the  title.  Robinson  v.  Kerrigan,  Judge,  151 
Cal.  40,  90"p,  129,  121  Am. St. Rep.  90,  12  Ann.  Cas.  829;  53  Corpus 
Juris,  1126,  Section  107;  23  Ruling  Case  Law  277,  Section  149. 

"While  ordinarily  the  owner  of  the  fee-simple  estate  is  the  one 
authorized  to  obtain  r egist rat ion  of  the  title,  the  rights  of  owners  of 
lesser  estates  are  recognized  and  protected  by  statements  or  memoranda 
upon  the  certificate  of  the  owner  in  fee  simple,  and  separate  certifi¬ 
cates  are  unnecessary.  5  Tiffany  on  Real  Property  (3d  Ed.),  114  and  119, 
Sections  1316  and  1319. 

"Legislation  of  this  kind,  being  remedial  in  nature,  is  to  be 
liberally  and  reasonably  construed  to  effectuate  its  purpose  and  intent. 
Section  8572-101,  General  Cede. 

"With  these  observations  as  a  background,  we  come  to  a  consider¬ 
ation  of  the  contentions  of  the  opposing  parties. 

"In  brief,  the  main  argument  of  the  appellants  is  that  under 
the  Ohio  Torrens  Act,  having  particular  regard  for  language  used  in  Sec¬ 
tions  8572-4  and  8572-5,  General  Code,  the  Probate  Court  was  authorized 
to  quiet  title  to  and  register  the  perpetual  leasehold  estate  of  The 
Vinewood  Land  Company,  without  quieting  title  to  and  registering  the  re¬ 
version;  that  this  is  precisely  what  was  done,  as  is  shown  by  the  decree 
of  the  court,  and,  therefore,  the  reversionary  title  not  having  been  reg¬ 
istered,  plaintiff’s  petition  is  without  merit  or  effect. 

"On  the  other  hand,  the  plaintiffs  maintain  that  in  a  registra¬ 
tion  proceeding  under  the  Ohio  Torrens  Act,  giving  due  weight  to  the  pur¬ 
poses  and  intent  of  the  act  in  its  entirety,  the  land  or  res  is  regis¬ 
tered  rather  than  the  titles  in  and  to  the  res,  and  where  the  title  to  a 
lesser  estate  is  noted  in  the  registration  decree  and  appears  on  the 
certificate  of  title  in  the  register  of  the  county  recorder,  such  title 
is  effectively  registered. 

"Upon  a  consideration  of  the  various  pertinent  provisions  of 
the  Ohio  Torrens  Act,  in  a  number  of  which  the  term  'Registered  lands’ 
and  the  word  ’register’  are  used  in  different  forms  in  relation  to  dif¬ 
ferent  estates  and  interests,  and  keeping  in  mind  the  object  and  design 
of  the  whole  act,  this  court  entertains  the  view  that  when  the  rever¬ 
sionary  estate  in  fee  was  noted  in  the  decree  of  the  Probate  Court  and  • 
was  plainly  written  on  the  certificate  in  the  register  of  the  county 
recorder,  such  estate  or  interest  became  ’registered,’  and  must  be  so 
recognized,  despite  certain  language  in  t he  act,  which  standing  alone 
might  be  interpreted  as  supporting  the  appellants'  contention  tha/fc  the 
perpetual  leasehold  alone  was  registered. 
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"A  contrary  holding  would  certainly  tend’ to  confuse  and  weaken 
the  operation  of  the  Torrens  system.  . 


■TORTS 

(Larry  Curtis  and  Ruth  Curtis  v.  HOLC,  Second  District 
Court  of  Jersey  City,  New  Jersey,  March  1940). 

HOLC  is  not  liable  to  tenant  for  personal  injuries  sus- 

tained  in  explosion  of  g;as  range  in  kitchen  of  rented 
nro-perty  where  facts  showing  actionable  negligence  was 

:  not  -proven. _ 

In  a  suit  against  HOLC  instituted  by  a  tenant,  Mrs.  Ruth  Cur¬ 
tis,  to  recover  damages  for  personal  injuries  resulting  from  a  combina¬ 
tion  gas  and  oven  range  in  the  kitchen  of  the  property,  the  trial 
court  at  the  conclusion  of  all  the  evidence  rendered  judgment  in  favor 
of  HOLC.  The  plaintiff  and  her  husband  testified  as  to  the  happening 
of  the  explosion  and  the  resulting  injuries  to  Mrs.  Curtis  but  plaintiff 
introduced  no  expert  testimony  a,s  to  the  condition  of  the  range  or  the 
cause  of  the  explosion.  They  testified  that  at  the  time  they  rented  the 
property  they  had  an  oral  agreement  with  the  contract  management  broker 
of  HOLC  who  rented  the  property  to  them  that  the  range  would  be  in  first- 
class  condition.  The  written  lease,  however,  contained  a  statement  that 
there  were  no  “written  or  verbal  conditions  or  stipulations,  other  than 
herein  specified." 

The  contract  management  broker  of  HOLC  denied  the  existence  of 
any  verbal  agreement  relating  to  the  condition  of  the  range,  and  other 
witnesses  for  HOLC  testified  that  the  range  was  of  the  type  commonly 
used  in  homes  in  the  locality;  that  shortly  after  the  explosion  the 
range  was  examined  and  no  defects  found,  that  the  range  had  been  recon¬ 
ditioned  shortly  prior  to  the  letting  of  the  property  to  plaintiffs  and 
that  the  range  had  no  defects  at  the  time  of  the  letting.  The  testimony 
in  b ehalf  of  HOLC  was  also  to  the  effect  that  plaintiffs  never,  prior  to 
the  accident,  gave  notice  of  any  supposed  defects  in  the  range. 

The  decision  in  favor  of  HOLC  was  no  doubt  on  the  ground  that 
there  was  no  implied  warranty  of  the  suitability  of  the  range,  no  con¬ 
crete  evidence  of  negligence  and  no  basis  for  the  appreciation  of  the 
doctrine  of  res  ipsa  loquitur. 
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UNITED  STATES  -  CROSS  CLAIMS  -  IMMUNITY  FROM  SUIT 

(United  States  v.  Shaw,  _ ,  U.  S.  _ ,  No.  570.  March  25, 

1940).  "  * 

The  United  States  did  not,  by  filing  a  claim  against  dece¬ 
dents  estate  in  a  state  probate  court,  subject  itself  to  a 
determination  of  its  liability  on  a  cross  claim  in  excess  of 

the  amount  allowed  on  its  original  claim. 

The  question  considered  in  this  case  was  whether  the  United 
States  "by  filing  a  claim  against  an  estate  in  a  state  court  subjected 
itself,  in  accordance  with  local  statutory  practice,  to  a  binding, 
though  not  immediately  enforceable,  ascertainment  and  allowance  by  the 
state  court  of  a  cross-claim  against  itself.  The  United  States  Supreme 
Court  held  that  it  did  not,  and  in  reversing  the  decision  of  the  Supreme 
Court  of  Michigan  stated! 

”...  There  is  no  contention  on  the  part  of  respondent  that 
the  judgment  is  enforceable  against  the  United  States  even  in  the  limited 
sense  of  statutory  direction  to  report  the  judgment  to  Congress  as  in  the 
Court  of  Claims  Act  or  the  Merchant  Marine  Act.  Execution  against  pro¬ 
perty  of  governmental  agencies  subjected  to  such  procedure  by  statute  is 
sometimes  allowed.  The  position  taken  is  that  the  probate  court  judg¬ 
ment  is  a  ’final  determination’  of  the  rights  of  the  litigants,  howsoever 
such  rights  may  later  become  important.  We  are  not  here  concerned  with 
the  manner  of  collection.  Such  was  the  holding  of  the  Supreme  Court  of 
Michigan. 


"The  state  procedure  for  the  determination  of  the  balance  again¬ 
st  or  in  favor  of  on  estate,  which  was  employed  here,  was  the  recognized 
method  of  closing  an  estato  at  the  time  of  the  probate  judgment.  The  pro¬ 
bate  judge  was  empowered  to  act  as  commissioner  under  the  statute  quoted 
above.  His  decision  unreviewed  was  considered  final.  The  determination 
of  the  probate  court  between  private  parties  was  enforceable  ’without  re¬ 
examination  in  the  circuit  court.  Even  the  right  to  execution  is  not 
essential  to  a  complete  judicial  process.  The  order  entered  was  a  final 
determination  of  the  amounts  due  the  estate  by  the  United  States  on  this 
claim' and  cross-claim  of  the  probate  court  had  jurisdiction  to  render  the 
order  against  the  petitioner. 


"Whether  that  jurisdiction  exists  depends  upon  the  effect  of 
the  voluntary  submission  to  the  Michigan  court  by  the  United  States  of 
its  claim  against  the  estate.  As  a  foundation  for  the  examination  of 
that  question  we  may  lay  the  postulate  that  without  specific  statutory 
consent,  no  suit  nay  be  brought  against  the  United  States. 
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nNo  officer  "by  his  action  can  confer  jurisdiction.  Even  when 
suits  are  authorized  they  "rust  he  Drought  only  in  designated  courts. 

The  reasons  for  this  immunity  are  imbedded  in  our  legal -philosophy. 

They  partake  somewhat  of  dignity  and  deco run,  s one what  of  practical  ad- 
ninistration,  sonewhat  of  the  political  desirability  of  an  impregnable 
legal  citadel  where  government  as  distinct  from  its  functionaries  nay 
operate  undisturbed  by  the  demands  of  litigants.  A  sense  of  justice  has 
brought  a  progressive  relaxation  by  legislative  enactments  of  the  rigor 
of  the  immunity  rule.  As  representative  governments  attempt  to  amelio¬ 
rate  inequalities  as  necessities  will  permit ,, prerogatives  of  the 'govern¬ 
ment  yield  to  the  needs  of  the  citizen.  By  the  act  of  March  3,  1797, 
and  its  successor  legislation,  as  interpreted  by  this  Court,  cross-claims 
are  allowed  to  the  amount  of  the  government’s  claim,  where  the  govern¬ 
ment  voluntarily  sues.  Specially  designated  claims  against  the  United 
States  nay  be  sued  upon  in  the  Court  of  Claims  or  the  district . courts 
under  the  Tucker  Act.  Special  government  activities,  set  apart  as  cor¬ 
porations  or  individual  agencies,  have  been  made  suable  freely.  When 
authority  is  given,  it  is  liberally  construed.  Kcife.r  &  Keifer  v.  EEC, 
306  U.  S.  381;  EH  A  v.  Burr  /_-U.  S.  -  Eeb.  12,  1940/,  As  to  these  natters 
no  controversy  exists. 


"Respondent  contends  this  immunity  extends,  however,  only  to 
original  suits;  that  when  a  sovereign  voluntarily  seeks  the  aid  of  the 
courts  for  collection  of  its  indebtedness  it  takes  the  form  of  a  pri¬ 
vate  suitor  and  thereby  subjects  itself  to  the  full  jurisdiction  of 
the  court.  The  principle  of  a  single  adjudication  is  stressed  as  is 
the  necessity  for  a  complete  examination  into  the  cross-claim,  despite 
attendant  dislocation  of  government  business  by  the  appearance  of  import¬ 
ant  officers  at  distant  points  and  the  production  of  documents  ad  evi¬ 
dence,  to  justify  the  allowance  of  an  offset  to  the  government’s  claim. 

It  is  pointed  out  that  surprise  is.  hot  involved  as  no  cross-claim  may 


be  proven  until  after  submission  to  and  refusal  by  the  government  account¬ 
ing  officers.  Respondent  further  insists  that  his  position  is  supported 
by  The  Thekla,  266  U.  S.  328,  and.  subsequent  decisions  quoting  its  lan¬ 
guage.  Emphasis  is  placed  upon  the  fact  that  these  probate  proceedings 
are  in  rem  or  quasi  in  ren  as  were  the  libels  in  admiralty  in  The  Thekla. 


"It  is  not  our  right  to  extend  the  waiver  of  sovereign  immun¬ 
ity  more  broadly  than  has  been  directed  by  the  Congress.  We,  of  course, 
intimate  nc  opinion  as  to  the  desirability  of  further  changes.  That  is 
immaterial.  Against  the  background  of  complete  immunity  we  find  no  Con¬ 
gressional  action  modifying  the  immunity  rule  in  favor  of  cross-actions 
bey end  the-  amount  necessary  as  a  set-off.  .  .  . 


"The  suggestion  that  the  order  of  the  probate  court  is  in 
reality  not  a  judgment  but  only  a  ’judicial  ascertainment-'  of  credits 
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does  not  affect  our  conclusion.  No  judgment  against  the  United  States 
is  more  than  that.  But  such  an  entry,  if  within  the  competence  of  the 
court  passing  the  order  would  be  res  judicata  of  the  issue  of  indebted¬ 
ness,  .  .  . 


”  We  have  considered  respondent '  s  further  argument  that  sover¬ 
eign  immunity  was  waived  when  the  United  States  took  possession  of  the 
assets  of  its  agent  the  Fleet  Corporation  prior  to  the  institution  of 
this  action  and  later,  but  prior  to  the  entry  of  .the  probate  judgment 
appealed  from,  assumed  the  Corporation’s  obligations  by  the  act  of  June 

ee  nothing  in  these  transactions  which  indicates  an.  in- 


We 


29,  1936. 

tention  to  waive  the  immunity  of  the  United  States  in  the  state  courts, 


ZONING 

(State  of  Montana,  en  rel.  Great  Falls  Housing  Authority  v.  The 
City  of  Great  Falls.  Opinion  decided  March  19,  1940  by  the 
Supreme  Court  of  Montana) . 

After  a  city  council  has  validly  created  a  local  housing 

authority  -pursuant  to  statutory  mandate,  all  acts  to  be 
done  by  the  city  in  order  to  perfect  such  project  nay  be 

compelled  by  mandamus,  including  the  enactment  of  an  or¬ 
dinance  to  rezone  -property  and  vacate  streets. 

This  case  involved  an  original  proceeding  for  a  writ  of  man¬ 
damus  to  compel  the  City  Council  to  comply  with  the  terms  of  an  agree¬ 
ment  between  the  Housing  Authority  and  the  City  by  which  the  City 
Council  had  agreed  to  zone  or  rezone  such  lots  and  blocks  as  should 
bo  purchased  by  the  Housing  Authority  and  to  vacate  and  close  certain 
streets,  avenues  and  alleys  in  such  lots  and  blocks. 

After  the  Housing  Authority  had  been  created  by  the  City  Coun¬ 
cil,  pursuant  to  statutory  previsions,  and  had  purchased  certain  lots 
■and  blocks  and  obtained  a  loan  from  the  USHA  for  the  purpose  of  con¬ 
structing  a  low-rent  housing  project,  a  request  was  made  upon  the  City 
Council  to  vacate  certain  streets  and  alleys  and  to  zone  and  rezone  the 
property  purchased.  The  Council  refused  to  do  either. 

The  City  raised  no  question  as  to  the  regularity  of  the  pro¬ 
ceedings  of  the  City  Council  in  creating  the  Housing  Authority  but  did 
contend  that  subsequent  proceedings  of  the  City  Council  in  relation 
thereto  were  irregular  in  that  they  did  not  comply  with  the  statutes 
relating  to  municipal  corporations. 
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The  Court  refused  to  accept  this  view  and  concluded  that  after 
the  City  had  created  the  Housing  Authority,  appropriated  money  for  over¬ 
head  expenses  for  the  first  year,  and  had  lone  acts  of  similar  import, 
"the  general  -  municipal  statutes  ceased  to  have,  any  further  application  in 
the  premises,  and  all  things  thereafter  done  and  performed  in  relation 
to  the  Great  Falls  Housing  Authority  passed  under  the  exclusive  control 
of  the  provisions  of  the  Housing  Authorities  Law.  .  •  The  official 
machinery  of  the  municipality  was  merely  employed  to  determine  the  nec¬ 
essity  for  the  creation  of  the  Authority  and  that  having  he on  done  as  the 
free  act  of  the  City  Council,  it  had  no  further  discretionary  function 
to  perform  in  the  premises.” 

After  pointing  out  that  the  City  Council  under  the  circumstan¬ 
ces,  must  comply  with  the  provisions  of  the  Housing  Act  insofar  as  its 
cooperation  is  required,  the  Court  stated; 


”This  conclusion  is  especially  true  where  the  City  is  given 
the  right  in  the  first  instance  to  pass  upon  the  question  of  the  exist¬ 
ence  or  non-existence  of  the  necessity  for  the  housing  project,  and  has 
found  that  such  necessity  exists,  and  has,  by  its  own  affirmative  act, 
created  the  Authority.  Under  such  circumstances,  it  must  follow  that 
the  city  has  given  its  consent  to  assume  the  burdens  of  the  Act  as  well 
as  to  r eceive  benefits  therefrom.” 


The  court  held  that  the  execution  of  the  contract  by  the  City 
pursuant  to  the  creation  of  the  Authority  was  not  a  discretionary  matter 
but  was  a  mere  ministerial  duty  and  that  acts  of  the  City  Council  of  a 
contractual  nature  cannot  be  repudiated  by  any  subsequent  council  whether 
the  membership  of  the  council  be  the  same  or  not;  that  "when  the  council 
authorized  the  creation  of  the  Great  Falls  Authority  it  assumed  all  the 
obligations  involved  essential  to  a  perfected  project.” 

It  was  held  that  mandamus  would  lie  and  the  writ  was  issued. 


ZONING 

(Kraft  v.  Village  of  Hastings-On- Hudson  et  al ,  Supreme 
Court,  Appellate  Division,  Second  Department,  17  N.Y. S. 
2d  631). 


Where  suitability  of  nroioerty  for  residential  use  is  a 


debatable  question,  the  court  may  not  substitute  its  judgment 
for  that  of  local  legislative  body  as  expressed  in  village 

zoninm  ordinance  restricting:  use  of  such  property  to  resi¬ 


dence  'purposes. 
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This  action,  was  "brought  "by  plaintiff  against  defendants  for  a 
declaratory  judgment,  declaring  the  village  zoning  ordinance  unconsti¬ 
tutional  and  void  so  far  as  restricting  use  of  plaintiff’s  property  to 
residence  purposes,  and  directing  the  village  "building  inspector  to 
issue  a  permit  for  the  construction  of  a  gasoline  station  and  restau¬ 
rant  thereon.  The  plaintiff  won  judgment  and  the  defendants  appealed. 


In  reversing  the  decision  the  court  held: 


H.  .  .  This  court  makes  a  new  finding  that  the  zoning  of  plain¬ 
tiff’s  property  for  residential  use  does  not  deprive  the  owner  of  the 
"beneficial  use  of  the  land..  . 

"At  most,  the  suitability  of  plaintiff’s  property  for  resi¬ 
dential  use  presents  a  debatable  question.  In  such  circumstances  the 
court  may  not  substitute  its  judgment  for  that  of  the  local  legislative 
body.  Matter  of  Pox  Meadow  Estates,  Inc.  v.  Culley,  233  App,  Eiv.  250, 
252  N.  Y.  S,  178,  affirmed  261  II.  Y.  506,  185  II.  S.  714." 


ZONING 

(Taylor  v.  Village  of  Glencoe,  - Ill. - ,  25  N.  E.  2d  62). 

If  a  restrictive  ordinance  bears  no  real  and  substantial 
relation  to  the  -preservation  of  public  health,  safety,  or 
welfare,  but  is  a  capricious  invasion  of  -property  right,  the 

ordinance  is  invalid,  A  zoning  ordin, 'rn.ee  na’r  be  valid  in 
its  general  aspects,  but  when  applied  to  a  particular  niece 

of  property  and  a  -particular  set  of  facts  it  may  be  so  arbi¬ 
trary  and  unreasonable  as  to  result  in  a  confiscation  of 
property,  and  in  such  instance,  when  aTrplied  to  the  desig¬ 
nated  real  estate,  the  ordinance  is  void. 

The  plaintiffs  filed  complaint  for  an  injunction  to  restrain 
the  Village  of  Glencoe  from  enforcing  its  zoning  ordinance  against  the 
property  of  the  plaintiffs.  The  provisions  of  the  ordinance  prohibited 
the  use  of  this  property  for  other  than  residential  purposes,  and  the 
plaintiffs  sought  to  restrain  interference  with  the  use  of  their  pro¬ 
perty  for  certain  commercial  uses. ^  The  reasonableness  of  the  zoning 
ordinance,  as  it  a' plied  to  the  property  of  the  plaintiffs,  was  attack¬ 
ed  because  it  was  claimed  to  be  an  arbitrary  discrimination  .and  did 
not  bear  any  relation  to  the  public  health,  comfort,  safety  or  welfare. 
The  case  was  dismissed  for  want  of  equity  and  was  brought  to  the  Supreme 
Court  of  Illinois,  the  trial  court  having  certified  that  the  validity 
of  a  municipal  ordinance  was  involved  and  that  the  public  interest  re¬ 
quired  a  direct  appeal  to  Supreme  Court. 
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The  facts  of  the  case  showed  that  the  property  in  question  is 
surrounded  by  commercial  and  industrial  uses,  which  did  not  conform  to 
the  residential  tenor  cf  the  property  as  established  by  the  original 
zoning  ordinance.  The  court  in  holding  that  the  zoning  ordinar.ce,  as 
it  applied  to  this  particular  juece  of  property,  was  void,  said: 

.  .  ."This  court  has  established  the  right  and  the  power  of 
cities  and  villages  to  enact  zoning  ordinances  as  an  exorcise  of  thoir 
police  power.  City  cf  Aurora  v.  Burns,  219  Ill.  84,  149  II.  E.  784; 

People  ex  rel.  Kirby  v.  City  of  Rockford,  363  Ill.  531,  2  N.  E.  2d  842; 
Reschke  v.  Village  of  Uinnetka,  363  Ill.  478,  2  IT.  E.  2d  718.  Under 
this  power  the  city  nay  impose  certain  regulations  upon  the  use  of  pro¬ 
perty  by  its  owners.  Such  restrictions  must  bear  a  real  and  substantial 
relation  to  the  public  health,  safety,  morals  or  welfare.  Xoos  v.  Saunder 
345  Ill.  442,  182  IT.  E.  415;  Forbes  v.  Hubbard,  348  Ill.  166,  180  IT.  E. 
767;  Catholic  Bishop  v.  Kingery,  371  Ill.  257,  20  IT.  E.  2d  583.  If  a 
restrictive  ordinance  bears  no  real  and  substantial  relation  to  the  pre¬ 
servation  of  the  public  health, safety  or  welfare,  but  is,  in  fact,  a 
capricious  invasion  of  property  rights,  then  such  an  ordinance  becomes 
invalid  and  cannot  be  sustained.  Forbes  v.  Hubbard,  supra;  Reschke  v. 
Village  of  Winnetka,  supra.  In  Johnson  v.  Village  of  Villa  Park,  370 
Ill.  272,  18  IT.  E.  2d  837,  889,  this  court  said:  'In  considering  the 
question  of  whether  the  particular  ordinance  is,  in  fact,  in  the  inter¬ 
est  of  the  public  welfare,  each  case  must  be  determined  upon  its  own 
peculiar  facts.  A  zoning  ordinance  may  be  valid  in  its  general  aspects, 
but  when  applied  to  a  particular  piece  of  property  and  a  particular  set 
of  facts,  be  so  arbitrary  and  unreasonable  as  to  result  in  confiscation 
of  the  property.  In  such  instance,  when  applied  to  designed  real  estate, 
the  ordinance  is  void.  nJ  .  . 

"The  classification  established  by  the  zoning  ordinance  of  the 
Village  of  Glencoe,  as  applied  to  the  plaintiff's  property,  is  arbitrary 
and  unreasonable,  and,  failing  to  bear  any  relation  to  the  public  health, 
safety,  morals  and  welfare,  it  cannot  be  sustained." 


ZONING 

(Clinard  et  al.  v.  City  of  Uins ton- Salem  et  al.  - N.C. - , 

6  S.  E.  2d  867). 

A  general  zoning  ordinance  cent aining  reciprocal  inhibitions  of  _ 
occuwancy  of  residential  district  by  members  of  the  white  and 
negro  races,  fairly  apportioned,  was  invalid,  where  the  inhibi¬ 
tions  standing  alone  would  have  been  invalid  as  depriving  owner _ 

of  right,  use,  control,  or  disposition  of  his  property,  since  the 
law  will  not  permit  the  indirect  accomplishment  of  that  which  it 
directly  forbids.  
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The  Board  of  Aldermen  of  W  ins  to  n-S  alen  adopted  a  zoning  ordin¬ 
ance  which  divided  the  city  into  a  minder  of  zones,  with  retaliations  and 
restrictions  in  each  zone.  One  particular  zone  was  restricted  to  persons 
of  the  Negro  race  and  another  zone  was  restricted  to  persons  of  the  White 
race.  .An  amendment  to  the  zoning  ordinance  was  adopted  in  March  1939 
which  changed  the  "boundaries  of  some  of  the  districts,  and  several  houses 
owned  "by  the  plaintiffs  were  transferred  from  one  area  to  another  and 
.are  now  situated  in  a  residential  district  designated  for  occupancy  "by 
persons  of  the  White  race.  The  plaintiffs  are  White  people  except  W.  A. 
Kelly,  Jr.,  who  is  a  Negro.  Tho  White  plaintiffs  have  leased  their 
houses  on  this  particular  avenue  to  Negroes  and  W.  A.  Kelly,  Jr. ,  is  one 
of  the  lessees  and  desires  to  continue  residing  there.  Notices  to 
vacate  have  heen  issued  .and  served  upon  the  occupants  "by  the  Municipal 
authorities. 


Defendants  have  instituted  this  action  from  enforcing  the  pro¬ 
visions  of  the  zoning  ordinance  as  stated.  A  temporary  restraining 
order  was  issued,  hut  upon  the  return  hearing  the  judge  refused  to  make 
it  permanent.  An  appeal  was  then  taken. 


The  question  for  decision  is  whether  reciprocal  inhibitions 
of  occupancy  of  residential  districts  hy  members  of  the  White  and  Negro 
races,  fairly  apportioned,  hut  admittedly  invalid  if  they  stood  alone, 
may  ho  inserted  in  a  general  zoning  ordinance  adopted  under  authority 
of  law. 


The  court  held  that  this  could  not  ho  done  and  said  that  "The 
law  will  not  permit  the  indirect  accomplishment  of  that  which  it  direct¬ 
ly  forbids.  G-lenn  v.  Con’rs.  of  Durham,  201  N.  C.  233,  159  S.  E.  439." 
It  went  on  to  say  that: 


"The  precise  question  seems  to  he  one  of  first  impression, 
certainly  in  tnis  jurisdiction,  albeit  some  of  the  cases  speak  of  1  segre¬ 
gation  ordinances’  as  zoning  ordinances,  notably  City  of  Richmond  v. 
Deans,  4  Cir. ,  37  P.  2d  712,  and  Allen  v.  Oklahoma  City,  175  Okl.  421, 

52  P.  2d  1054.  The  case  of  Bowen  v.  City  of  Atlanta,  159  G-a.  145,  125 
S.  E.  199,  dealt  with  a  zoning  ordinance,  hut  the  decision  there  was 
rested  on  authority  of  a  segregation  case. 


"This  Cour 
segregation  of  the  W 
was  void  for  want  of 
C.  300,  81  S.  E.  333 


t  held  in  1914  that  an  ordinance  providing  for  the 
hite  and  Negro  races  in  the  City  of  Winston-Salem 
legislative  sanction.  State  v.  Darnell,  166  N. 

,  339,  51  L.  2.  A.,  N.  S. ,  332.  .  .  . 


"It 

arising  under 


is  conceded  that  the  question  posed  hy  the  record  is  one 
the  federal  Constitution  and  is  to  he  determined  hy  the 
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implications  of  tho  decisions  of  tho  court  of  last  resort 
of  a  direct  holding  on  the  subject. 


in  the  absence 


"In  1917  the  Supreme  Court  of  the  United  States  had  before  it 
an  ordinance  of  the  City  of  Louisville,  Ky. ,  which  forbade  persons  of  one 
color  ‘to  novo  into  and  occupy  as  a  residence*  a  house  in  any  block  in 
which  a  majority  of  hones  were  already  occupied  by  persons  of  the  other 
color.  This  ordinance  was  held  to  be  void  in  an  .action  brought  by  a 
white  man  against  a  colored  nan  for  specific  performance  of  contract  to 
purchase  a  lot  in  a  block  where  a  majority  of  the  residences  were  then 
occupied  by  white  persons.  The  contract  of  purchase  relieved  the  defen¬ 
dant  from  obligation  to  perform  if  he  were  not  permitted  under  the  law 
'to  occupy  said  property  as  a  residence'. 


"The  court  in  deciding  the  case  stated  the  broad  question  pre¬ 
sented  for  determination  to  be:  'May  the  occupancy,  and,  necessarily, 
the  purchase  and  sale  of  property  of  which  occupancy  is  an  incident,  be 
inhibited  by  the  states,  or  "by  one  of  its  municipalities,  solely  because 
of  the  color  of  the  proposed  occupant  of  tho  premises?*  The  question 
was  answered  in  the  negative.  Buchanan  v.  Warley,  245  U.  S.  60,  38  S. 

Ct.  16,  18,  62  L.  Ed.  149,  L.  R.  A.  1913C,  210,  .Ann.  Cas.  181SA,  1201.  ., 


"We  are  presently  concerned,  as  was  the  court  in  the  Buchanan 
case,  with  municipal  restrictions  upop.  the  use  and  occupancy  of  property 
as  affected  solely  by  the  racial  status  of  the  proposed  occupant,  ^he 
matter  is  regarded  as  beyond  the  reach  of  the  police  power.  Booth  v. 
Illinois,  184  U.  S.  425,  22  S.  Ct.  425,  46  L.  2d.  623;  Otis  v.  Parker, 
187  U.  S,  606,  23  S.  Ct.  168,  47  L.  2d.  323.  'The  reserved  police  power 
of  tho  state  must  stop  when  it  encroaches  on  the  protection  accorded  the 
citizen  by  the  Federal  Constitution.'  Women's  Kansas  City  St.  Andrew 
Society  v.  Kansas  City,  Mo.,  8  Cir. ,  58  P.  2d  593,  598. 


"The  right  of  the  plaintiffs  to  test  the  disputed  provision  by 
injunction  is  not  controverted.  Indeed,  there  is  ample  precedent  for  the 
action.  Loose-Wiles  Biscuit  Co.  v.  Sanford, 300  N.  C.  467,  157  S.  E.  432; 
Dixie  Poster  Advertising  Co.  v.  Asheville,  189  N.  C.  737,  128  S.  E.  149. 
See,  also,  concurring  opinions  in  Turner  v.  Hew  Bern,  187  N.  C.  541, 

122  S.  E. ,  469,  and  Atlantic  Coast  Line  R.  R.  v.  Goldsboro,  155  H.  C. 

356,  71  S.  E.  514." 
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ADMINISTRATIVE  ORDERS;  REGULATIONS  and  OPINIONS 


TAX;',  T I  ON 

(I.  T.  3360,  Mar .  18,  I9I1.O,  8  Law  Week  1*97) 

Federal  savings  and  loan  associations  are  exempt  from  tax. 


FSLns  arc  entitled  to  exemption  from  federal  income  taxation 
under  Section  101(18)  of  the  Internal  Revenue  Code,  which  accords  exemp¬ 
tion  from  such  taxation  to  corporations  which  are  instrumentalities  of 
the  United  S-tates  and  which,  under  the  Act  of  Congress  providing  for  their 
organization,  arc  exempt  from  federal  income  taxes. 

Section  5  of  the  HOL  let  of  1933#  which  authorizes  establishment 
of  FSLAs,  provides  in  subsection  (h)  that  such  associations,  including 
their  franchises,  capital,  reserves,  and  surplus,  -and  their  loans  end  in¬ 
come,  shall  be  exempt  from  all  taxation  imposed  by  the  United  States.  The 
Secretary  of  the  Treasury  has  designated  FSLAs  as  fiscal  agents  of  the 
United  States  for  certain  purposes,  in  accordance  with  the  authorization 
in  Seotion  5(k)  of  the  HOL  Act.  In  S.S.T.  62  (1*  L  W  811),  the  Bureau  hold 
that  FSLAs  are  instrumentalities  of  the  United  States. 


TAXATION  -  STAMP  TAXES 

(S.  T.  897,  Feb.  191*0,  6  Law  Week  1*29 ) 

Conveyance  of  realty  to  local  housing  authority,  which  is  instru- 

montality  of  state  or  political  subdivisions,  is  not  subject  to 

stamp  tax. 

Conveyance  of  realty  to  a  local'  housing  authority,  which  is  an 
instrumentality  of  either  a  .state  or  a.  political  subdivision  thereof,  is 
not  subject  to  stamp  tax  under  Section  3 482  of  the  Internal  Revenue  Code, 
as  amended  by  Section  1  of  the  Revenue  Act  of  1939* 

A.lthough  Article  9b  of  Regulations  71#  which  provides  that  deeds 
conveying  to  a  state  real  estate  purchc  sod  by  it  are  not  subject  to  tax, 
refers  to  conveyances  to  a  state,  "it  is  held  that  the  scope  of  the  article 
is  not  limited  to  a  conveyance  to  the  state  itself  but  also  includes  con¬ 
veyances  to  a  corporate  instrumentality  of  a  state  or  a  political  subdivi¬ 
sion  thereof." 
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Public  housing  authorities  or  public  corporate  boards,  separate 
and'  distinct  from  the  state  or  political  subdivisions  thereof,  are  created 
pursuant  to  state  law  and  are  authorized  to  acquire  land  by  eminent  domain, 
and  to  undertake  and  operate  projects'  for  the  clearance  of  slums  and  the 
construction  of  dwelling  accommodations  for  persons  of  low  income. 


TAXATION  -  UNDISTRIBUTED  PROFITS  TAX 

(i.  T.  3361,  Mar ,  25,  I9I4O  8  Law  Week  56I4) 

Corporation  is  entitled  to  credit  for  interest  on  bonds  of  HOLC 

in  -computing  its  adjusted  net  income. . 

A  corporation  in  computing  its  ’’adjusted  net  income”  for  the  pur¬ 
chase  of  the  surtax  -on  undistributed  profits  for  the  taxable  years  1936 
and  1937  is  entitled  to  a  credit  under  Section  lij.(a)l(B)  of  the  Revenue 
Act  of  1936  for  the  amount  received  as  interest  on  bonds  of  the  HOLC, 
irrespective  of  the  provisions  of  the  EOLAct  of  1533 9  as  amended,  which 
does  not  exempt  the  interest  on  such  bonds  from  8  b  a  o  Ct  _/  w  G  3  v 

The  ruling  in  I.T.2873  (1935)*  that  interest  on  obligations  of 
the  HOLC  issued  under  the  HOLAct.  of  1933*  as  amended,  is  not  exempt  from 
surtax,  is  not  applicable  in  determining,  under  Section  II4.  of  the  Revenue 
Act  of  1936,  the  undistributed  profits  surtax  liability  of  a  corporation. 

The  corporation  is  entitled  under  Section  26(a)  of  the  1936  Revenue 
Act  to  the  same  credit  allowed  an  individual  under  Section  25  (a)(1)  and 
(2)  for  interest  on  obligations  of  an  instrumentality  cf  the  United  States 
whose  authorizing  act  exempts  such  interest  from  normal  tax.  Section  14(c) 
of  the  EOLAct  of  1933  exempts  bonds  issued  by  the  Corporation,  both  of 
principal  and  interest,  from  all  taxation,  except  surtaxes,  etc. 


Other  rules,  regulations,  and  administrative  orders  affecting  hous¬ 
ing  construction  or  finance  agencies  are  as  follows: 


EXECUTIVE  ORDER:  The  President:  The  President  by  an  crder^o.836y’fi led 
March  I4,  amended  Executive  Order  No.  6909  to  make  available  for  classifi¬ 
cation  and  use  as  a  grazing  project  pursuant  to  Title  III  of  the  Bankhead- 
Jones  Farm  Tenant  Act  certain  lands  whi ch  had  been  withdrawn  from  settle¬ 
ment,  location,  sale,  or  entry.  See  5  Ecd.  Reg.  951-2. 


CIVIL  SERVICE  COMMISSION:  Published  a  notice  of  the  condition  of 
the  apportionment  as  of  the  close  of  business  on  March  15,  19l|0«  See 
5  Fed.  Reg.  1118-1119. 
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FARM  CREDIT  i.  DM  INIS  TRA  T I  ON  ;  The  Land  Bank  Commissioner,  by  regula¬ 
tions  filed  March"  lli,  amended  the  Code  of  Federal  Regulations  with  re¬ 
gard  to  insurance  requirements  on  Federal  Land  Bank  and  Land  Bank 
Commissioner  loans.  See  5  Fed.  Reg.  1059-60. 

The  Acting  Governor,  by  regulations  filed  March  19,  amended 
the  Code  of  Federal  Regulations  with  regard  to  the  authority  and  order 
of  precedence  of  the  Deputy  Governors,  the  Deputy  Land  Bank  Commissioners 
and  the  Chief  of  the  Appraisal  Subdivision.  See  5  Fed,  Reg,  IIO3. 


FARM  SECURITY  nDMTNIS  THAT  ION  :  The  Secretary  of  Agriculture.,  by  a 
notice  filed  March  1,  designated  Mani  County,  Territory  of  Hawaii  as  an 
additional  county  in  which  loans  could  be  made  pursuant  to  Title  I  of  the 
Bankhead -Jones  Farm  Tenant  Act.  See  5  Fed.  Reg,  9^2. 

FEDERAL  HOME  LOAN  BAM  BOARD:  The  FHLBB,  by  resolutions  filed 
March'  8,  (l)  amended  the  Rules  and  Regulations  of  the  Federal  Home  Loan 
Bank  System  with  regard  to  the  borrowing  capacity  of  a  member  and  the 
scope  of  review  of  a  member's  lino  of  credit,  and  (2)  amended  the  Rules 
and  Regulations  of  the  FSLAs  with  regard  to  the  necessity  for  notice  to 
members  of  the  annual  meeting  of  members  of  a  Federal  association.  See  5 
Fed.  Reg.  1012. 

Federal  Savings  and  Loan  As s 0 c ia t i 011s  . 

The  FHLBB,  by  a  re solution  filed'  on  March  20,  amended  the  Rules 
and  Regulations  of  the  FSLAs  with  regard  to  dissolution  of  a  Federal 
savings  and  loan  association.  See  5  Fed.  Reg.  llpO. 

Home  Owners'  Loan  Corporation:  The  FHLBB,  by  resolution  filed  March  2 
amended  the  Code  of  Federal  Regulations  with  regard  to  the  scope  of  author¬ 
ity  of  the  Regional  Managers.  See  5  Fed.  Reg.  685* 

The  FHLBB,  by  resolutions  filed  March  12,  (l)  authorized  the 
Regional  Manager  to  appoint  deputies  for  the  performance  of  any  duties 
with  respect  to  reconditioning  operations;  (2)  emended  a  prior  resolution 
with  regard  to  the  purchase  of  supplies  and  contracts  for  recurring 
services;  and,  (3)  provided  for  continued  validity  of  tax  transactions 
which  wore  undertaken  prior  to  the  transfer  of  tax  work  to  management.  See 
5  Fed.  Reg.  ICop,  U,  6. 

The  FHLBB,  by  resolutions  filed  March  12,  ( l) • authorized  the 
General  Manager,  subject  to  certain  limitations,  to  incur  expenses  and 
approve  compensation  for  credit  reports;  (2)  prescribed  the  authority  and 
responsibility  of  the  (a)  Analysis  and  Review  Section,  (b)  Loan  Service 
Division,  and  (c)  Property  Inspection  Division.  See  5  Fed.  Reg.  10L$ , 

50,  53.  * 
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The  FHLRB,  by  resolutions  filed  March  15,  (1)  prescribed  the 
personnel  and  functions  of  the  Property  Committee;  (2)  prescribed  the 
condition  on  which  sales  would  be  made  to  relatives,  partners,  officers, 
and  employees  of  the  Corporation  or  an  approved  broker;  (3)  authorized 
the  General  Manager  with  the  approval  of  the  General  Counsel  to  deter¬ 
mine  the  plans  of  sale  of  certain  real  properties;  and  (1|.)  provided  cer¬ 
tain  restrictions  on  the  classes  of  persons  who  may  purchase  acquired 
properties  and  the  terns  on  which  contract  sales  may  be  entered  into  with 
such  persons.  See  5  Fed.  Reg.  1090-2. 

The  General  Manager  and  General  Counsel  of  the  HOLC ,  by  orders 
filed  March  12,  promulgated  procedures  (l)  for  the  assignment  and  duties 
of  fee  inspectors;  (2)  for  the  execution  of  reconditioning  contracts  and 
the  starting  of  work  thereunder;  (5)  for  the  handling  by  the  State  Manager 
of  recommendations  for  reconditioning  or  repairs;  (I4.)  for  the  handling  of 
tax  work;  (5)  Dor  the  return  of  rejected  deposits  and  tho  action  to  be 
taken  on  uncollectible  checks;  (6)  for  tho  receipt  of  split  payments,  the 
notification  to  the  debtor  of  uncollectible  checks,  etc.;  (7)  for  the 
crediting  of  payments  to  a  borrower  in  cases  where  there  is  a  discrepancy 
between  the  written  and  numerical  amounts  shown  on  the  receipt;  (8)  for 
collection  offices  and  the  authority  of  Field  Representatives  in  making 
collections;  (9)  for  the  purchase  of  supplies,  equipment  and  services  not 
otherwise  provided  for;  and  (10)  for  tho  obtaining  of  bids  for  supplies 
and  equipment  from  local  concerns.  Sec  5  Fed.  Reg.  1063-7* 

The  General  Manager  and  General  Counsel  promulgated  procedures, 
filed  March  12,  (l)  for  t  he  determination  of  which  items  are  to  be  in¬ 
cluded  in  the  Tax  and  Insurance  Accounts  in  the  various  jurisdictions 
within  the  region  and  for  the  handling  of  such  items  which  are  unpaid; 

(2)  for  making  advances  for  taxes,  assessments  and  other  levies  and  for 
the  repayment  thereof;  (3)  for  tho  manner  of  payment  of  such  taxes,  assess¬ 
ments  and  other  levies  by  tho  Corporation  in  certain  cases;  (I4.)  for  the 
furnishing  of  information  by  the  tax  section  and  the  filing  of  returns; 

(5)  for  making  advances  for  the  purpose  of  repairs  and  reconditioning; 

(6)  for  the  charging  of  home  owners  for  advances  made  for  taxes,  assess¬ 
ments,  and  other  levies;  ('/)  for  the  conversion  of  installment  contracts 
into  mortgage  accounts;  (8)  for  the  investigating  of  tho  credit  standing 
of  prospective  tenants;  (9)  for  tne  manner  of  dealing  with  delinquent 
tenants;  (10)for  the  payment  of  bills  incurred  by  brokers;  and  (11)  for 
the  making  of  appraisals  upon  applications  for  partial  releases.  Sec  5 
Fed.  Rog.  1050-6. 

FEDERAL  HOUSING  ADMINISTRATION:  Tho  adminis trator,  by  order  filed 
March  llj.,  provided  for  the  acquisition  of  properties  acquired  by  an  in¬ 
sured  institution.  See  5  Fed.  Reg.  IO67. 
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The  Administrator,  by  orders  filed  March  11,  prescribed  Adminis¬ 
trative  Rules  and  Regulations  with  regard  to  largo  scale  projects  (mort¬ 
gages  in  excess  of  $100,000)  for  implementing  section  207  of  the  National 
Housing  Act,  See  9  Rob.  Reg.  1031-lOlgS. 

The  Acting  Administrator,  with  the  approval  of  the  Acting 
Secretary  of  the  Treasury,  on  March  29  filed  a  notice  of  the  call  for 
redemption  of  certain  designated  Mutual  Mortgage  Insurance  Fund  debentures 
See  5  Fed.  Reg.  1252. 

RURAL  ELECTRIFICATION  ADMINISTRATION:  The  Acting  Administrator,  by 
order  filed  March  8,  '"amended  certain  previous  Administrative  Orders  with 
regard  to  certain  Ohio  projects  therein  designated.  See  5  Fed,  Reg,  1005. 

The  Acting  Administrator,  by  orders  filed  March  22,  amended  pre¬ 
vious  Administrative  Orders  with  regard  to  the  allocation  of  funds  to 
designated  projects.  See  5  Fed.  Reg.  1179-1180, 

The  Acting  Administrator,  by  orders  filed  March  22,  allocated 
funds  for  certain  designated  projects  in  Georgia,  Mississippi,  Indiana, 
Missouri,  New  Mexico,  North  Carolina,  North  Dakota,  Oklahoma,  Oregon,  Texa 
Utah,  Wisconsin,  Arkansas,  Nebraska,  Wyoming,  New  Jersey,  South  Carolina, 
Tennessee,  and  Virginia,  See  5  Fed.  Reg.  1180, 
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FARM  CREDIT  ADMINISTRATION: 

S.  3^80.-  Mr.  Gillette  and  Others  March  1*,  I9I4.O.  Act  of  I9I4.O,  Creates 

the  FCA,  under  the  direction  of  the 
Federal  Farm  Credit  Board  also  created 
The  present  FCA,  the  FFMC,  and  the 
offices  of  Governor  of  the  FCA,  Land  Bank  Commissioner,  Produc¬ 
tion  Credit  Commissioner,  Cooperative  Bank  Commissioner  and  Inter 
mediate  Credit  Commissioner,  are  abolished  and  their  personnel 
and  functions  (except  those  relating  to  loans  for  crop  production 
and  harvesting)  are  transferred  to  the  Federal  Credit  Board  as 
are  the  duties  of  the  Secretary  of  Agriculture  with  respect  to 
these  agencies. 

S.  35'89  -  Messrs.  Wheeler,  Bankhead,  March  1*,  I9I4Q.  Farm  Credit  land  bank 
and  LaFollette  and  LBC  loons  made  prior  to  June  JO, 

191*6,  and  after  that  date  the  rate 
shall  be  fixed  by  the  Governor  of  the 
FCA ;  guarantees  unconditionally  all  farm-loan  bonds  by  the  United 
States,  but  no  such  bonds  shall  be  issued  in  excess  of  the  assets 
of  the  FLBs;  provides  for  refinancing  all  farm-loan  bonds  which 
bear  interest  at  a  rate  higher  than  the  average  rate  of  interest 
of  other  United  States  obligations;  removes  the  requirement  that 
borrowers  subscribe  to  the  capital  stock  of  FLBs  or  NFLAs  and 
provides  for  the  retirement  of  such  capital  stock;  increases  the 
functions  and  responsibilities  of  NFLAs  and  county  committees 
of  farmers  in  respect  of  debt  adjustment  or  refinancing  proceed¬ 
ings  between  farm  debtors  and  their  creditors;  provides  for  the 
refinancing  of  farm-mortgage  debts  over  a  period  of  1*0  years; 
allows  repurchase  of  foreclosed  property  and  reamortization  over 
a  period  of  1*0  years;  limits  the  institution  of  foreclosure  pro¬ 
ceedings  and  the  taking  of  deficiency  judgments. 

S.  3588  "  Mr.  Andrews  March  ll*,  I9I+O.  Provides  that  the 

laws  relating  to  farm  loans,  etc., 
shall  apply  to  persons  engaged  in  hor¬ 
ticultural  and  f loricultural  activi¬ 
ties  if  they  are  the  owner  or  lessee  of  land  used  therein,  if 
they  engage  in  such  activities  on  such  land,  or  if  they  derive 
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the  principal  part  of  their  income  from  such  activities, 
etc, 

H.R.  87U8  -  Mr.  Jones  of  Texas  March  1,  I9I+O.  FC  Act  of  I9I+O.  Re- 

ducos  to  3  cent  the  interest 
rates  on  FLE  and'LBC  loans  made  prior 
to  June  30 j  19l+o*  and  after  that  date 
the  rate  shall  be  fixed  by  the  Governor  of  the  FCA;  guarantees 
unconditionally  all  farm-loan  bonds  by  the  United  States,  but 
no  such  bonds  shall  be  issued  in  excess  of  the  assets  of  the 
FLEs ;  provides  for  refinancing  all  farm-loan  bonds  -which  bear 
interest  at  a  rate  higher  than  the  average  rate  of  interest  of 
other  United  States  obligations;  removes  the  requirement  that 
borrowers  subscribe  to  the  capital  stock  of  FLBs  or  NFLAs  and 
provides  for  the  retirement  of  such  capital  stock;  increases 
the  functions  and  responsibilities  of  NFLAs  and  county  commit¬ 
tees  of  farmers  in  respect  of  debt  adjustment  or  refinancing 
proceedings  between  farm  debtors  and  their  creditors;  provides 
for  the  refinancing  of  farm-mortgage  debts  over  a  period  of  1+0 
years;  allows  repurchase  of  fore-closed  property  and  reammorti- 
zation  over  a  period  of  1+0  years;  limits  the  institution  of 
foreclosure  proceedings  and  the  taking  of  deficiency  judgments. 

H.R.  8825  -Mr.  Kleberg  March  ?,  I9I+O.  FC  Act  of  I9I+O. 

Creates  the  FCA  under  the  direction  of 
the  Federal  Farm  Credit  Board  also 
created.  The  present  FCA,  the  FFMC, 
and  the  offices  of  Governor  of  the  FCA,  Land  Bank  Commissioner^ 
Production  Credit  Commi.ssi6n.c_p,  Cooperative  Bank  Commissioner, 
and  Intermediate  Credit  Commissioner,  are  abolished  and  their 
personnel  and  functions  (except  those  relating  to  loans  for 
crop  production  and  harvesting)  are  transferred  to  the  Federal 
Credit  Board  as  are  the  duties  of  the  Secretary  of  Agriculture 
with  respect  to  those  agencies. 

H.R.8837  -  Mr.  Brewster  March  11,  191+0*  FC  Act  of  I9I+O. 

Creates  the  FCA,  under  the  direction 
of  the  Federal  Farm  Credit  Board  also 
created.  The  present  FCA,  the  FFMC, 
and  the  offices  of  Governor  of 'the  FCA,  Land  Bank  Commissioner, 
Production  Credit  Commissioner,  Cooperative  Bank  Commissioner 
and  Intermediate  Credit  Commissioner ,  are  abolished  and  their 
personnel  and  functions  (except  those  relating  to  loans  for 
crop  production  and  harvesting)  are  transferred  to  the  Federal 
Credit  Board  as  are  the  duties  of  the  Secretary  of  Agriculture 
with  respect  to  these,  agencies. 


CHC  7000 


No.  69 


HOUSING  LEGAL  DIGEST 


April  191-1-0 


hi 


FEDERAL  HOUSING  ADMINISTRATION: 

S.  3581+  -  Mr.  Burke  March  II4,  191+0*  Authorizes  the  Admin¬ 

istrator  of  the  FHA.  to  insure  banks, 
trust  companies,  etc.,  against  loss  on 
loans  for  the  purchase  and  installation 
of  irrigation  systems  on  farm  lands  (amending  U.S.C.,  Sup.  12: 
1703(a),  (b)). 

RECONSTRUCTION  FINANCE  CORPORATION; 

S.  3513  "  Mr.  Barbour  March  I).,  191+0*  Extends  the  authority 

of  the  RFC,  under  U.S.C.  15:  606a,  to 
permit  the  making  of  loans  on  or  the 
purchase  of  the  assets  of  closed 
building  and  loan  associations  which  have  been  held  for  the  bene 
fit  of  shareholders,  members,  or  depositors. 


State 


HOUSING: 

California:  A.B,  57  (Spec.Sess.)  (Passed  in  House.  Referred  to  Committee 

on  Finance,  Revenue,  and  Taxation  in 
Senate.)  To  create  a  State  Housing 
Authority  to  clear  slums  and  construct 
and  operate  dwelling:  projects  for  persons  of  low  income.  The 
Authority  is  empowered  to  perform  any  operation  necessary  and 
incidental  to  carrying  out  its  functions  including  the  acquisi¬ 
tion  of  property,  borrowing  money,  issuing  bonds.  The  property 
and  securities  of  the  Authority  are  exempt  from  taxation  and 
assessment  but  payments  may  be  made  in  lieu  of  such  taxes  or 
assessments • 


A.C.R.  16  (Spec.Sess.)  (Adopted  by  House;  Referred  to  Commit¬ 

tee  on  Social  Problems  in  Senate.) 

The  State  Planning  Board  is  requested 
to  make  a  complete  investigation:  (a) 
as  to  what  extent  there  is  a  need  for  a  program  of  clearance 
of  unsafe  and  insanitary  dwellings  and  of  construction  of  safe 
and  sanitary  dwelling  accommodations  to  relieve  conditions  of 
overcrowding  and  congestion  in  California. 

(b)  as  to  what  extent  such  a  need  exists  among  any  class  or 
group  of  the  population  of  this  State,  dwellers  in  urban  or 
rural  areas,  or  settled  or  migratory  groups. 
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(c)  as  to  what  extent  the  housing  acts  enacted  at  the  extra¬ 
ordinary  session  of  the  Fifty- so  child'  Legislature  of  this  State 
in  193S,  Chapters.  1,  2,  .and  4  of  the  Statutes  of  1938,  are 
adequate  fully  to  cope  with  any  situation  and  conditions  found 
by  the  State  Planning  Board  to  exist  relative  to  overcrowding 
and  congestion;  and  to  what  extent  clearance  and  construction 

•*  by'a  State  public  agency  would  be  necessary- or  useful  in  elimin¬ 
ating  such  conditions,  if  existent. 

(d)  in  the  event  that  such  a  need  for  clearance  and  construc¬ 
tion  exists,  in  what  regions  of  the 'State  and- under  what  condi¬ 
tions  and  to  what  extent  such  a  program,  of  clearance  and  construc¬ 
tion  should  bo,,  carried  out, 

(o)  whether,  and  to  what  extent  if  at  all,  such  a  program  of 
clearance  and  construction  would  develop  the  natural  and  economic 
resources  of  the  State,  and  whether  such  projects  would  be  of 
benefit  to  the  areas  in  which  they  were  undertaken  and  to  the 
State. 
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LEGAL  COMMENT 


THE  SHERMAN  ANTITRUST  AC-T  AND  ITS  ENFORCEMENT  (Symposium). 

Law' an.d  Cont  emnorary  Problems.  Duke  University  School  of 
Law,  Vol.  VII,'  No.  1  (Winter  I9I4O) 

^/Acknowledgment s  are  made  to  Duke  University  School  of  Law 
and  to  the  Department  of  Justice  for  permission  to  digest 
and  to  quote. in  part  as  found  necessary^/ 

Twelve  articles  on  legal  an.d  economic  problems  relevant  to  the 
Sherman  Antitrust  Act  and  its  enforcement,  which,  incidentally,  give  con¬ 
siderable  information  concerning  the  activities  of  the  Antitrust  Division 
of  the  Department  of  Justice  in  connection  with  the  present  investigation 
and  enforcement  activities  in  the  field  of  housing,  are  contained  in  the 
above  symposium.  The  articles  were  prepared  by  Assistant  Attorney  General 
Thurman  Arnold  and  members  of  the  staff  of  the  Antitrust  Division  of  the 
Department  of  Justice.  They  are  as  follows:  Ant i t r us t  La w  Enf 0 r c erne nt , 
Past  and  Future,  Thurman  Arnold;  Common  Night,  Due  Process  and  Antitrust, 
Walton  Hamilton;  The  Application  of  the  Sherman  Act  to  tT Integrated” '  and 
"Loose”  Industrial  Combinations,  Charles  H.  "Weston;  Price  Leadership, 

George  P.  Comer;  Patents  and  the  New  Trust  Problem,  Joseph  Borkin;  Anti- 
trust  Labor  Problems :  Law  and  Policy,  Edward  H,  Miller;  Complaints  of 
Antitrust  Law  Violations  and  Their  Investigation:  I,  The  Work  of  the 
Complaints  Section  of  the  Antitrust  Division,  Edward  P.  Hodges;  II,  The 
Selection  of  Cases  for  Major  Investigations,  Fowler  Hamilton;  III, 
Processes  in  the  Investigation  of  Complaints,  Charles  L.  Terrel;  Remedies 
Available  to  the  Government  Under  the  Sherman  Act,  Wendell  Berge;  The 
Conduct  of  Grand  Jury  Proceedings  in' Antitrust  Cases,  John  Henry  Lewin; 
and  Trial  Technique  in  Antitrust  Cases ,  Wa Iter  L .  Rice. 


Antitrust  Law  Enforcement ,  Past  and  Future.  Thurman  Arnold, 
Assistant  Attorney  General  of  the  United  States  in  charge  of 
the  Antitrust  Division  of  the  Department  of  Justice, 
pp.  5-23. 


Assistant  Attorney  General  Arnold’s  article  analyzes  basic 
economic  problems  with  which  the  antitrust  laws  were  designed  to  deal. 
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The  Sections  of  his  article  dealing  with  housing  problems  are  as  follows: 

"With  families  on  the  verge  of  starvation,  we  have  been  every¬ 
where  confronted  with  idle  machinery  and  idle  labor,  because  the  prices 
at  which  goods  were  sold  had  no  relation  to  their  distribution.  This  has 
not  been  a  condition  which  came  upon  us  suddenly.  It  had  &  long 
progressive  development.  According  to  figures  prepared  by  the  Brookings 
Institution,  the  amount  of  goods  we  actually  produced  from  1922  to  1933 
fell  short  of  the  amount  which  we  might  have  produced  by  an  efficient  use 
of  our  machinery  and  labor  by  the  colossal  sum  of  2I4.8  billion  dollars. 

There  are  slightly  less  than  thirty  million  families  in  our  population. 

Had  we  been  able  to  utilize  our  productive  capacity,  each  of  these  fami¬ 
lies  could  have  had  eight  thousand  dollars  more  in  food,  clothing,  and 
housing — a  sum  greater  than  QJ%  of  the  families  in  the  United  States  could 
save  in  a  lifetime.” 

’’But  what  have  the  antitrust  laws  to  do  with  the  distribution 
of  goods?  Why  should  a  law  which  has  been  consistently  ignored  for  half 
a  century  suddenly  become  the  center  of  such  intense  public  concern? 

The  Sherman  Act  has  never  before  been  an  important  economic  factor.  Its 
chief  function  has  consisted  not  in  preserving  competition  itself  but  in 
drrjno.t izing  the  ideal  of  competition.  Whjr,  then,  should  it  suddenly  be 
forced  into  the  limelight  at  this  particular  time? 

”In  the  antitrust  laws  is  found  the  only  expression  of  our  com¬ 
petitive  ideals  which  we  now  have.  Just  as  the  Supreme  Court  represents 
the  ideal  of  the  rule  of  law,  so  do  the  institutions  which  center  around 
the  antitrust  laws  represent  the  ideal  of  a  society  of  independent  com¬ 
peting  business  men  and  formers.  This  is  what  we  call  a  Democracy. 
Abandonment  of  the  competitive  idcoil  in  favor  of  a  centralized  economic 
structure  seems  to  ua  to  bo  the  abandonment  of  Democracy.  It  is  my  con¬ 
viction  that  if  wo  do  not  center  the  development  of  tomorrow  around  the 
ideal  expressed  in  the  Sherman  Act,  ineffective  though  that  ideal  may 
have  been  in  the  past  as  a  practical  agency,  the  last  obstacle  to  complete 
industrial  autocracy  will  have  disappeared.  We  will  be  on  our  way  to  an 
economic  organization  which  follows  the  line  of  Germany  rather  than,  that 
of  Sweden,” 

"The  enforcement  of  the  antitrust  laws  in  the  past  has  been  a 
series  of  crusades.  This  is  an  accurate  description.  A  crusade  is  con¬ 
cerned  more  with  the  dramatization  of  an  ideal  than  with  continuous 
practical  control.  So  long  as  the  personnel  of  the  Department  is  so  small 
that  violations  of  the  antitrust  laws  must  be  ignored,  because  there  is 
no  one  to  investigate  them  or  try  the  violators,  we  have  no  practical 
control  of  the  situation.  With  such  an  enforcement  organization,  antitrust 
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cases  must  bo  selected  on  the  basis  of  their  relative  importance  while 
the  vast  mine-run  of  offenders  arc  permitted  to  go  their  way  unmolested. 

But  to  obtain  a  policing  force  adequate  to  accomplish  economic  results 
there  must  be  public  understanding  and  support.  The  antitrust  problem 
must  bo  brought  to  the  public  and  not  reserved  for  the  abstract  con¬ 
sideration  of  the  lawyer  or  the  economist, ” 

"Yvhat  has  happened  in  this  country  is  that  a  number  of  groups 
have  gotten  into  control  of  what  I  have  called  economic  toll  bridges 
which  enables  them  to  impose  charges  on  others  who  have  to  pass  over 
them  to  buy  or  sell  their  goods.  These  toll  bridges  are  of  many  dif¬ 
ferent  kinds.  Not  a.ll  of  them  are  illegal,  but  each  of  them  gives  the 
owner  of  the  toll  bridge 'the  power  to  coerce  and  to  tax  others.  To  give 
a  picture  of  the  problem,  I  shall  list  some  of  the  typical  practices  cf 
the  building  industries  which  have  been  found  in  recent  government  pro¬ 
ceedings  or  investigations  or  are  involved  in  substantial  complaints  to 
the  Antitrust  Division. 

’’Producers  of  building  materials  have  fixed  prices  either  by 
private  arrangement  or  as  the  principal  activity  of  trade  associations. 
Owners  of  patents  on  building  materials  have  used  them  to  establish  re¬ 
strictive  structures  of  price  control,  control  of  sales  methods,  and 
limits  upon  the  quantities  sold,  in  direct  contradiction  of  the  broad  in¬ 
tent  of  the  patent  laws  to  encourage,  through  inventions,  the  development 
and  spread  of  now  productive  methods.  In  seme  groups  the  various  pro¬ 
ducers  have  subscribed  to  the  the  or/  that  every  member  of  the  industry 
should  have  a  definite  share  of  whatever  business  there  is  t o  be  done,  and 
that  no  concern  should  try  to  got  more  than  its  shore  by  price  competition. 

’’Various  groups  of  distributors  of  building  materials  engage  in 
two  kinds  of  restrictive  practices.  First,  they  try  to  raise  the  price 
of  their  services  by  establishing  a  fixed  mark-up  between  the  price  they 
pay  the  manufacturer  and  the  price  at  which  they  resell.  For  this  pur¬ 
pose  they  collusively  determine  their  mark-up  or  their  selling  price,  and 
sometimes  agree  among  themselves  to  boycott  manufacturers  who  will  not 
cut  off  supplies  from  price-cutting  distributors.  Sometimes  they  con¬ 
spire  with  manufacturers ’  groups  to  establish  a  joint  price  control  bind¬ 
ing  upon  the  manufacturers’  and  the  distributors’  organizations  alike. 

’’Contractors  who  erect  buildings  add  their  own  systems  of  re¬ 
straint.  Many  contracting  groups  maintain  bid  depositories  in  which 
copies  of  all  bids  and  estimates  are  supposed  to  be  filed  prior  to  the 
award  of  the  contract.  In  some  of  these  depositories  the  bids  are 
opened  before  the  contract  is  let  and  the  information  thus  obtained  is 
used  to  coerce  low  bidders  to  withdraw  or  raise  their  bids.  Other  con¬ 
tractor  groups  maintain  central  estimating  bureaus  which  calculate  the 
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cost  of  the  job  and  supply  the  various  contractors  with  the  bids  they 
are  to  make.  Some  bidding  rings  determine  in  advance  which  contractor 
is  to  get  the  job  and  arrange  their  bids  so  that  everyone  else  bids 
higher  than  he.  In  addition  to  these  efforts  to  control  their  charges 
for  services,  many  of  these  groups  sot  up  little  closed  markets  from 
which  they  exclude  outside  contractors  or  now  types  of  services. 


’’The  building  trades  unions  often  participate  in  these  policies 
of  restraint  and  add  new  restraints  of  their  own.  In  recent  years  they 
have  frequently  been  used  as  the  strong-arm  squads  for  collusive  agree¬ 
ments  among  contractors,  refusing  to  supply  labor  where  the  contractors’ 
ring  wishes  labor  withheld.  In  other  cases  the  unions  themselves  have 
refused  to  permit  the  use  of  new  products  or  now  processes  because  of 
their  fear  that  the  now  method  might  make  it  possible  to  erect  a  house 
with  fewer  hours  of  labor  than  the  old. 


"Such  practices  crystallize  and  lead  to  legislative  restraints 
on  trade.  Many  building  regulations  are,  in  reality,  protective  tariffs. 
The  licensing  and  registration  of  contractors  by  boards  of  contractors 
affords  a  ready  moans  of  discipline  over  contractors.  One  statute  ap¬ 
plies  a  method  of  rating  bidders  according  to  vague  standards  inter¬ 
preted  by  the  contractors  themselves.  It  then  puts  handicaps  on  out  of 
the  state  contractors  and  out  of  the  state  products.  This  is  not  an 
isolated  example.  Yet  on  top  of  such  legislative  restrictions  must  be 
added  municipal  ordinances  designed  to  restrain  competition.  They  start 
out  from  the  fact  that  there  must  be  protection  from  fire  and.  safeguards 
of  minimum  health  requirements.  They  develop  into  legally  established 
boycotts,  particularly  relating  to  wall  s,  roofs,  electrical  work,  and 
plumbing .” 

’’Most  important  in  the  effective,  constructive  enforcement  of 
the  Sherman.  Act  is  the  application  of  the  Rule  of  Reason  with  respect  to 
combinations  in  restraint  of  trade.  This  Rule  envisages  three  situations 
in  which  a  rigid  application  of  competitive  standards  is  not  possible, 
under  the  economic  necessities  of  a  machine  ago: 


1.  Combinations  which  actually  contribute  to  the  efficiency  of  mass 
production  should  not  bo  destroyed. 

2.  Concerted  action  on  the  part  of  groups  of  competitors  in  order 
to  insure  orderly  marketing  conditions  should  not  bo  considered  unreason¬ 
able. 

3.  Where  competition  ho.s  beer,  destroyed  more  imposition  of  penal¬ 
ties  does  not  re-create  it.  Economic  disclocrt ion  in  great  industries 
must  be  avoided. 
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"Those  principles  have  no  meaning  except  when  applied  to  con¬ 
crete  situations;  the  reasonableness  of  combination  can  not  be  deter¬ 
mined  in  the  abstract.  A  case  by  case  adjustment  between  the  techniques 
of  mass  production  on  the  one  hand,  and  free  competition  on  the  other  is 
the  only  method  by  which  reasonable  and  f ai r  enforcement  of  the  anti¬ 
trust  laws  can  be  effected.  Mere  imposition  of  penalties  is  often  insuf¬ 
ficient.  Where  the  facts  of  any  industrial  situation  make  a.  particular 
combination  reasonable,  the  civil  procedure  should  be  used  as  a  means  of 
settling  the  question  and  to  give  business  men  a  guide.  This  is  not  a 
regulation  of  what  business  must  do,  but  a  clarification  of  what  business 
may  do.  The  great  advantage  of  applying  the  Rule  of  Reason  is  that  it 
allows  us  to  take  up  one  problem  at  a  time  in  the  light  of  its  particular 
facts.  This  is  the  only  way  cf  avoiding  the  pitfalls  of  general  regula¬ 
tion  and  permanent  social  planning.” 


"An 

law  is  the  use 
titudes  of  the 


essential  complement  to  the  case  method  of  clarifying  the 
of  public  statement s ,  to  explain  the  decisions  arc!  at- 
Departnent  of  Justice  in  the  selection  and  prosecution  of 


each  case. 


"This  policy  was  officially  announced  by  Attorney  General 
Cummings  on  May  13,  1938: 

’The  aim  of  these  statements  in  connection  with  any  particular  pro¬ 
ceeding  or  investigation  is  to  serve  (l)  as  a  guide  to  businessmen  who 
seek  information  on  the  probable  action  of  this  Department  in  similar 
cir cumstanccs ;  ( 2)  to  aid  the  Department  itself  in  formulating  a  con¬ 
sistent  policy  of  antitrust  law  enforcement;  (3)  to  serve  as  a  warning 
to  those  engaged  in  similar  illegal  practices;  and  (I4.)  to  call  the  atten¬ 
tion  of  the  Congress  to  the  interpretation  and  application  of  antitrust 
laws  by  tho  Attorney  General,  as  they  may  have  a  bearing  upon  contem¬ 
plated  legislation  ... 

’In  general,  the  statements  mil  cover  (l)  the  conditions  which  the 
Deportment  believes  to  exist  in  the  particular  industry  which  create 
monopolistic  control  or  restraint  of  tra.de;  (2)  the  reason  why  the 
particular  procedure  was  followed,  whether  a  civil  suit,  consent  decree, 
criminal  prosecution,  acceptance  of  pleas  of  nolo  contendere,  or  dismis¬ 
sal  of  the  proceeding;  and  (3)  the  economic  results  which  are  to  be  ex¬ 
pected  from  its  auction  in  the  particular  case.’ 


"With  present  personnel ,  there  is  no  way  that  I  know  of  to  avoid 
the  use  of  discretion  and  judgment  in  the  conduct  of  the  Antitrust 
Division.  All  complaints  can  not  be  prosecuted.  A  selection  must  be 
made.  Therefore,  the  grounds  underlying  that  selection  should  be  publicly 
stated  in  each  case  to  the  end  that  a  consistent  and  open  policy  of  prose¬ 
cution'  may  gradually  be  derived  from  statements  in  connection  with 
indivi dual  cas  c  s . " 
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’’Whatever  the  legal  remedy  invoked,  the  first  requirement  for 
efficient  prosecution  is  to  proceed  against  every  combination  which  is 
blocking  the  distribution  of  a  product  from  the  raw  material  to  the  con¬ 
sumer,  Combinations  exist  at  every  stage  of  the  industrial  process#  An 
aggressive  combination  compels  others  t~  combine  in  defense.  Indeed  it 
is  often  as  difficult  t 3  find  out  who  is  the  moral  culprit  as  to  define' 
the  term  ’aggressor’  in  international  law.  One  frequently  finds  busi¬ 
ness  men  in  an  industry  who  are  unable  to  survive  without  following  es¬ 
tablished  practices  which  arc  in  violation  of  the  law.  Within  a  single 
industrial  field,  to  attack  one  of  a  series  of  combinations  and.  leave 
others  alone  is  simply  to  give  an ' advantage  to  those  who  do  not  happen 
to  be  investigated.  We  must  take  such  related  combinations  up  all  at 
once  if  wo  are  to  produce  economically  desirable  results. 


”Wo  have  done  this  in  milk;  wo  have  done  it  in  fertilizer.  But 
perhaps  the  best  example  is  an  industrial  problem  which  is  in  the  fore¬ 
front  of  all  other  industrial  problems.  A  house  is  the  product  of  a 
tangle  of  goods  and  services.  No  one  who  furnishes  any  single  element 
which  goes  into  the  completed  product  can  greatly  raise  or  lower  the  cost 
of  the  whole  product.  Neither  a  single  heavy  industry,  nor  the  distribu¬ 
tors  of  its  products,  nor  the  contractors  who  install  them,  nor  the  labor 
which  works  on  thorn,  operating  alone,  can  by  vigorously  competing  do  any¬ 
thing  more  than  handicap  themselves  for  the  advantage  of  others.  Like  a 
number  of  dogs  who  have  hold  of  the  same  piece  of  moat,  none  of  them  dares 
drop  it  because  ho  would  lose  out  completely.  This  is  an  analysis  byway 
of  figure  of  speech.  Suppose  wc  make  it  more  concrete.  It  means  that  no 
major  economic  purpose  can  be  attained  by  pursuing  a  labor  union  in  Los 
Angelos,  a  group  of  contractors  in  Chicago,  and.  a  heavy  industry  in  New 
York  for  antitrust  violations  in  the  building  field.  Of  course  it  is  our 
duty  to  prosecute  complaints,  and  isolated  prosecutions  may  protect 
particular  competitors  from  injury.  But  the  economic  results  in  housing 
can  only  be  accomplished  by  prosecuting  on  a  notion-wide  scale,  and 
simultaneously,  the  various  combinations  which  arc  creating  the  log  jam 
in  the  building  industry. 


"The  Antitrust  Division’s  investigation  of  the  building  industry 
is  just  reaching  the  prosecution  stage,  yet  already  evidence  is  rapidly 
accumulating  which  shows  what  may  be  accomplished  when  there  is  an  attempt 
to  investigate  and  prosecute  on  a  nation-wide  scale  all  the  illegal  re¬ 
straints  existing  in  a  particular  industry,  from  the  producer  to  the  ulti¬ 
mate  consumer.  Congress  had  provided  funds  which  made  available  80  men  for 
the  investigation.  We  made  preliminary  surveys  in  2o  cities.  Limited  per¬ 
sonnel  and  travel  funds  compelled  us  to  postpone  more  intensive  investiga¬ 
tion  in  half  of  those  cities.  Grand  jury  proceedings  have  been  instituted 
in  many  of  them  and  now  indictments  are  beginning  to  be  returned. 
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"Our  experiences  in  this  building  investigation  have  resulted  in 
several  discoveries  -which  make  it  useful  as  a  pattern  for  an  extension  of 
this  type  of  activity  to  the  problem  of  the  distribution  cf  ether  products 
to  the  ultimate  consumer.  Wo  have  discovered  that  vigorous  investigation 
brings  results  beyond  the  actual  cases  that  are  prosecuted.  These  results 
spring  from  a  realization  by  those  engaged,  in  the  industry  that  an  actual 
hazard  exists  if  they  violate  the  law.  In  investigating  the  building 
trades  we  are  not  dealing  primarily  with  the  criminal  class  cf  our  popula¬ 
tion,  Wo  are  dealing  with  ordinary  law-abiding  citizens  who  are  caught  in 
a  vicious  system  which  they  are  incapable  of  overturning  without  the  aid 
of  the  Government.  The  presence  in  a  city  of  an  organization  engaged  in 
antitrust  investigational  work  gives  to  those  law-abiding  elements  in  an 
industry  an  assurance  that  they  will  not  be  ‘forced  into  illegal  prac¬ 
tices  through  the  necessity  of  protecting  themselves  against  the  unlawful 
aggressions  of  others,  or  through  fear  of  retaliation.  The  presence  of 
our  investigators,  therefore,  in  and' of  itself,  has  been  sufficient  to 
stop  illegal  practices*  In  one  city,  for  example,  since  our  investigation 
began,  lumber  prices  have  dropped.  and  sand  and  gravel  prices  have  de¬ 
clined  22/o.  The  low  bid  on  a  largo  electrical  contract  which  was  read¬ 
vertised  was  21/o  under  the  previous  low  bid* 

"A  second  discovery  we  have  made  is  that  when  there  is  an  honest 
effort  to  prosecute  impartially  every  unreasonable  restraint  affecting 
building  costs,  whether  it  comes  from  manufacturers,  contractors,  or  labor, 
most  of  the  criticism  and  misunderstanding  as  to  our  purposes  disappear 
and  we  get  adequate  public  support.  The  public  understands  the  reasons 
for  our  action  in  the  building  industry.  They  have  been  brought  down  from 
the  realm  of  abstract  law.  I  do  not  know  of  a  single  city  in  which  our 
building  investigation  has  boon  carried,  or.  that  publ  ic  support  has  not  been 
forthcoming* 


"A  third,  discovery  is  that  a.  staff  in  the  field  equipped  to  in¬ 
vestigate  thoroughly  the  complaints  in  a  given  locality,  obtains  an  amaz¬ 
ing  amount  of  voluntary  assistance  from  groups  who  otherwise  might  not  have 
taken  the  initiative  to  complain.  A  display  of  activity  invariably  causes 
businessmen  and  consumers  who  have  been  the  victims  of  improper  practices 
to  take  heart  and  offer  their  active  cooperation.  In  one  large  city,  for 
example,  there  were  a  number  of  bid  depositories  operating  in  a  way  which 
we  considered  to  be  in  restraint  of  trade.  The  members  of  these  deposi¬ 
tories  were  interviewed  by  our  investigators.  In  a  short  time  everyone  of 
them  informed  us  that  he  was  ceasing  the  practice  we  were  investigating. 
This  was  done  before  we  had  developed  any  case  against  them.  They  told  us 
they  wore  doing  it  because  they  believed  that  if  other  unlawful  restraints 
were  cleared  away  from  the  building  industry  they  would  be  better  off 
without  these  depositories.  Although  it  would  be  unfair  to  announce  public- 
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ly  the  names  of  the  individual s  concerned  or  the  city  where  this  happen¬ 
ed,  I  think  I  can  safely  say  that  this  i-s  typical  of  what  is  hardening, 
in  many  places. 


"A  fourth  discovery  is  that  these  results  mil  not  he  perma¬ 
nent,  in  building  or  any  other  industry,  if  the  staff  is  withdrawn.  If 
we  were  to  withdraw  our  investigators  from  any  locality  where  we  have 
already  accomplished  beneficial  results,  it  is  almost  certain  that  within 
a  year  the  old  abuses  would  reappear.  As  wo  have  often  asserted,  the 
problem  is  similar  to  that  of  controlling  traffic.  Thore  must  be  a  traf¬ 
fic  policeman  on  a  crowded  corner.  If  the  policeman  is  there  the  law 
will  be  obeyed.  If  we  have  an  adequate  staff  in  the  field  to  receive  and 
investigate  complaints  wc  will  got  the  complaints  and  the  investigations 
will  accomplish  beneficial  results.  If  the  men  are  not  there,  nothing 
will  happen  and  the  consumers  will  get  discouraged  and  the  law  will  be  ig¬ 
nored.  It  is  this  fact  which  gives  special  importance  to  the  plan  of 
organization  presented  in  the  concluding  section  of  this  article. 


•  "Before  I  attempt  to  outline  this  plan  of  organization,  I  wish 
to  show  how  war  had  added  to  the  task  of  the  Antitrust  Division,  This  is 
essential,  for  the  outbreak  of  war  in  Europe  was  immediately  followed  in 
this  country  by  an  outbreak  of  funeral  orations  over  antitrust  enforce¬ 
ment.  All  those  who  love  a  military  organization  in  society  announced 
that  it  was  time  to  ignore  the  antitrust  laws." 

"Wc  are  still  suffering  from  the  effects  of  the  housing  shortage 
of  the  last  war,  during  which  activity  in  the  housing  field  practically 
ceased.  A  further  cessation  of  construction  activity  will  result  in  a. 
housing  shortage  of  unprecedented  severity.  Such  capital  as  now  stands 
ready  for  investment  in  housing  can  ee.sily  be  discouraged  by  high  con¬ 
struction  costs,  when  it  is  presented  with  the  attractive  picture  of 
groo.t  profits  in  war  industries.  Thus  wo  will  bo  paving  the  way  to 
another  post  war  economic  collapse  in  the  future  while  we  are  depriving 
ourselves  of  needed  dwellings  today. 

"The  housing  industry  offers  the  greatest  opportunity  of  non¬ 
war  industry  to  prevent  an  economic  unbalance.  It  is  imperative  that  wc 
do  not  allow  a  new  housing  shortage  to  be  superimposed  on  the  one  which 
we  now  have.  Therefore,  speaking  strictly  for  the  present,  we  need 
houses  for  their  own  sake.  Wo  also  need  to  build  them  to  provide  an  in¬ 
dustrial  balance  wheel  for  the  troubled  times  ahead.  In  such  a  situa¬ 
tion  it  becomes  tho  clear  duty  of  the  Antitrust  Division  to  investigate 
and  attack  all  of  tho  restraints  which  handicap  construction." 


"The  experience  gained  in  the  building  investigation,  coupled 
with  that  obtained  in  the  months  during  which  the  Temporary  Natimal 
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Economic  Committee  hr.s  been  sitting,  provides  the  basis  for  a  plan  of  or¬ 
ganization  which  would  permit  the  Antitrust  Division  to  cope  with  its 
rapidly  expanding  war-time  duties  and  which  would  also  furnish  far  more 
effective  peace-time  machinery  for  enforcing  the  antitrust  laws  than  has 
heretofore  existed.  I  have  recently  presented  our  desired  program  at 
hearings  before  the  Temporary  National  Economic  Committee,  So  far  as  the 
Antitrust  Division’s  participation  is  concerned,  the  plan  requires  two 
things : 

1,  An  adequate  prosecuting  group  sufficient  to  break  up  the  organi¬ 
zations  imposing  restraints,  which  can  be  withdrawn  after  the  prosecu¬ 
tions  are  over;  and, 

2,  One  or  two  men  assigned  permanently  in  each  state  to  preserve 
the  gains  by  hearing  complaints  and  keeping  in  close  contact  with  the 

situation,” 

The  total  annual  appropriation  for  all  these  activities  for  the 
Antitrust  Division  and  the  Temporary  National  Economic  Committee  as  a 
permanent  body  would  not  exceed  two  million  dollars.  That  sum,  of  course 
is  in  addition  to  the  present  appropriation  allocated  to  the  Antitrust 
Division,  We  are  about  to  spend  nearly  two  billion  dollars  a  year  on 
armaments  alone.  The  type  of  organization  outlined  herein  would  perm.it 
effective  control  within  reasonable  limits  of  prices,  and  save  millions 
annually  to  consumers.  Moreover,  it  is  most  important  that  wherever 
government  subsidies  are  granted  to  any  industry,  the  industry  be  cleared 
of  the  restraints  which  prevent  experimental  competitive  development  and 
increased  volume  so  that  these  subsidies  will  not  be  the  means  of  estab¬ 
lishing  even  more  firmly  in  power  aggressive  organizations  with  arbitrary 
control  of  prices.  Government  spending  without  antitrust  enforcement  is 
simply  the  distribution  of  bonuses  to  a  favored  few. 

"A  permanent  organization  capable  of  enforcing  the  antitrust 
laws  through  the  cooperation  and  understanding  of  business,  labor,  agri¬ 
cultural  organizations  and  consumer  will  provide  an  even,  steady,  fair 
and  consistent  application  of  their  principles  in  cooperation  with  pri¬ 
vate  organizations.  Such  an  organization  will  reestablish  consumer 
sovereignty  in  this  country.  It  will  give  the  rank  and  file  of  the 
members  of  every  industry  the  benefits  that  can  come  from  freedom  of 
independent  enterprise.  It  will  give  the  rank  and  file  of  labor  protec¬ 
tion  from  exploitation  by  small  groups  who  do  not  have  the  interests  of 
labor  at  heart  and  develop,  case  by  case,  the  freedom  of  labor  to  or¬ 
ganize  for  legitimate  labor  disputes, 

’’The  Sherman  Act  is  America’s  contribution  to  economic  legisla¬ 
tion.  Tho  question  before  the  American  people  is  whether  they  want  to 
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save  their  competitive  system.  If  so,  it  rill  not  he  done  by  attacking 
the  morals  of  the  businessmen  who  have  been  thrown  into  a  *  free  for  all* 
fight  without  enough  referees  present  at  the  battles.  It  will  be  done 
only  if  an  enforcement  organization  is  built  up,  with  regional  offices 
and  a  personnel  sufficient  to  investigate  and  prosecute  all  violations 
instead  of  some  cf  them.’1 


Common  Right,  Due  Process  and  Ant  it  rus  t .  '  IVa.lt  on  Hamilton, 

Special  Assistant  to  the  Attorney  General,  Antitrust 
Division,  Department  of  Justice,  pp.  2I4.— I4.I • 

’’The  Sherman  Act  is  the  groat  charter  of  American  industry.  It 
is  the  elementary  ordinance  about  which  the  pattern  of  the  public  con¬ 
trol  of  business  has  been  woven.  Over  the  centuries  this  fabric  of  con¬ 
trol  has  been  woven.  Public  policy,  the  common  law,  usages'  of  trade, 
statutes  of  the  realm,  opinion  popular  and  unpopular,  decrees  of  judges 
have  all  left  their  impress  upon  it.  As  industry  has  evolved,  as  neces¬ 
sities  have  become  evident,  as  ways  of  thought  have  changed,  the  process 
has  continued.  The  larger  adjustment  has  been  made  by  the  legislature; 
the  detail  has  been  worked  out  by  the  courts." 

"It  one  must  be  technical,  the  Sherman  Act  dates  from  1890, 
Senator  Hoar— who  drafted  the  measure  that  bears  the  name  of  his  col¬ 
league  from  Ohio — stated  that  Twe  have  affirmed  the  old  doctrine  of  the 
common  lav/  in  regard  to  all  interstate  and  international  transactions’. 
Later,  in  debate,  he  remarked,  ’the  great  thing  that  this  bill  does,  ex¬ 
cept  affording  a  remedy,  is  to  extend  to  the  federal  jurisdiction  the 
common  law  principles  which  protected  fair  competition  in  tra.de  in  old 
times  in  England1." 

"The  bill  repeated,  rather  than  created,  the  law.  Its  princi¬ 
ple  hailed  from  the  days  of  potty  trade,  its  intent  was  to  impose  upon 
business  the  rule  of  competition.  Its  focus  is  a  term  of  art,  ’restraint 
of  trade’,  which  has  a  clear  legal  significance.  Its  lines  of  legality, 
its  range  of  offenses,  its  prohibitions  upon  conduct  are  all  those  of  the 
common  law*  Its  formal  declaration  was  deemed  necessary  only  because 
Congress  believed  that  there  was  no  common  law  of  the  United  States." 

"The  rule  against  restraints  was  not  a  creation  of  business 
enterprise.  It  took  the  sha.pc  in  a  society  dominated  by  petty  trade. 

It  came  from  days  in  which  a  pecuniary  economy  was  in  its  early  stages, 
the  corporation  little  used,  the  techniques  of  acquisition  still  ele¬ 
mentary,  profits  not  yet  an  avowed  end  of  adventure.  The  workaday  world 
was  still  of  the  arts;  the  enterpriser,  still  a  craftsman,  was  intent 
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upon  making  a  fair  living  for  himself*  Initially  the  rule  had  only  a 
secondary  concern  with  good,  commodity,  ware  of  trade*  In  a  society 
ruled  by  handicraft,  it  is  the  skill  of  men  of  various  trades  which  is 
of  dominant  concern  at  law  a.nd  in  public  policy.” 

"Little  by  little  such  initial  steps  were  broadened  into  ’the 
liberty  of  the  subject  to  pursue  lawful  and  established  trades’.  At  the 
common  law  ’no  man  could  be  prohibited  from  working  at  any  lawful  trade, 
for  the  law  abhors  idleness,  the  mother  of  all  evil’*  nor  does  the  common 
law  compel  ’the  artificers  and  people  of  mystery’  to  ’hold  themselves 
everyone  to  one  mystery’  and  ’to  no  other  than  that  which  he  has  chosen’* 
In  fact  the  enjoyment  of  ’a  whole  trade’  by  an  individual  is  ’malum  in 
se’,  so  contrary  to  the  common  law  that  it  cannot  be  justified  even  by  a 
royal  patent  of  monopoly. 

’’The  doctrine  of  ’the  common  right  ’  to  the'  unmolested  pursuit 
of  a  calling  found  an  easy  foothold  in  America.  The  Fourteenth  Amend¬ 
ment  brought  the  common  right  into  federal  law.  Here,  os  in  England, 
it  was  first  asserted  against  a  formal  grant  of  monopoly.  A  reconstruc¬ 
tion  legislature  of  Louisiana  dominated  by  carpet-baggers  had  conferred 
upon  a.  chartered  company  a.  monopoly  in  the  slaughtering  of  cattle.  The 
butchers,  robbed  of  their  occupation,  appealed  to  the  courts.  In  their 
behalf  it  was  argued  that  the  act  of  the  state,  by  the  denial  of  their 
right  to  thoir  calling,  had  abridged  their  ’privileges  and  immunities’ 
as  ’citizens  of  the  United  States’.  The  Court  wa.s  unwilling  as  yet  to 
go  so  far  and  by  the  closest  of  margins  rejected  the  contention.  But  an 
issue  had  been  raised  which  would  not  down  and  presently  had  to  be  de¬ 
cided  all  over.  The  butchers,  whose  plea  had  been  rejected  by  the  Crurt, 
appealed  to  the  legislature  and  secured  the  repeal  of  the  obnoxious  char¬ 
ter.  With  fortunes  of  war  and  arguments  reversed,  it  was  this  time  the 
chartered  company  which  appealed  to  the  judiciary.  Again  ’the  opinion  of 
the  court’  stood  by  the  legislature.  But  two  justices,  who  had  dissented 
before,  now  concurred  in  the  result.  They  argued,  not  that  the  second 
act  of  the  legislature  was  valid,  but  that  the  first  all  along  had  been 
invalid.  It  would,  however,  not  do  to  revive  the  rhetoric  of  privileges 
and  immunities;  so  the  common  right  of  every  man  to  his  trade  was  tucked 
neatly  away  within  the  clause  which  forbids  0.  state  to  deny  or  abridge 
life,  liberty,  or  property,  ’without  due  process  of  law’.” 

"The  sweep  of  doctrine  appears  in  epitome  in  the  f emeus  bake- 
shop  case*  A  statute  of  New  York  limited  the  hours  of  workers  in  bake- 
shops  to  ten  in  any  one  day.  This  act  the  Court,  speaking  through  Mr. 
Justice  Peckhom,  found  to  be  a  deprivation  of  liberty  and  property  with¬ 
out  due  process  of  law.  The  rhetoric  of  the  opinion  is  almost  that  of  th 
law;  the  underlying  logic,  which  directs  the  argument  straight  to  its 
goal,  is  wholly  that  of  economic  faith.  To  the  spokesman  for  the  bench 
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tho  state  legislature  is  an  irrosponsibl o'  monarch;  tho  statute- in¬ 
question,  a  grant  of  immunity;  tho  bakers,  the  beneficiary  of  privilege. 
Upon  all  these  tho  Court,  armed  with  a  statute  of  monopolies  tucked 
a way  within  tho  Fourteenth  Amendment,  righteously  descends.  Tho  gist  of 
the  reasoning  is  that  there  is  in  tho  record  not  one  scintilla  of  evi¬ 
dence  to  indicate  that  bakers  are  not  like  other  men — adult  males  quite 
able  to  take  care  of  their  own  interests  in  tho  bargaining  process.  To 
Mr.  Justice  Peckhan,  and  the  four  brethren  who  were  in  agreement,  the 
dominant  point  was  the  lack  of  a  demonstration  that  in  respect  to  the 
? safeguarding  of  health  the  median ism  of  free  contract  was  not  adequate." 

"Even  within  a  few  years  a  weakness  in  bargaining  position  • 
ceases  to  bo  relevant  or  comes  to  be  regarded  as  a.n  attribute  of  proper¬ 
ty.  The  shift  in  reference  from,  the  system  cf  free  competition  to  the 
authority  of  ’this  court’  is  clearly  apparent  in  tho  Reports." 

"The  doctrine  had  drifted  far  from  the  reasons  that  had  called 
it  into  being.  It  was  no  longer  argued  that  the  affairs  of  industry  had 
best  be  left  to  freedom  of  contract  between  interested  parties  operating 
under  a  system  of  competition.  Instead  the  disposit ion  was  to  place  the 
ordinary  arrangements  of  business  in  a  domain  marked  out  by  due  process 
as  beyond  legislative  control.  The  arrangements  of  the  market  place  had 
now  been  committed  into  tho  rights  of  property.  A  doctrine  derived  from 
the  law  against  monopoly  became  a  check  upon  tho  police  power  of  the 
state.  •  A  so.net ion  invoked  to  outlaw  privilege  remained  to  enthrone  it." 

"So  radical  a  position  was  not  to  bo  hold.  It  was  from  the 
first  compromised  in  the  failure  of  the  whole  court  to  go  along.  The 
call  to  retreat  was  sounded  long  before  the  philosophy  set  down  in  dicta 
ha.d  been  realized  in  holdings.  In  the  very  statement  of  a  freedom  of  . 
contract— now  grounded  in  the  equities  of  property  rather  than -derived 
from  the  forces  of  competition — there  were  three  sources  of  weakness 
rather  too  close  to  the  surface  of  the  dialotic  to  be  kept  hidden.  The 
first  was  the  instrumental  character  of  the  material  out  of  which  tho  • 
theory  of  legislative  impotence  had  been  fashioned.  Its  underlying 
assumption  was,  not  that  business  was  not  affected  with  a  public  interest 
but  that  compotiti  m  provided  a  system  of  regulation  more  effective  then 
the  government  could  devise.  lr/hen  agency  was  forgotten  and  competition 
degenerated  into  laissoz  fairo,  the  edifice  began  to  crumble.  The  second 
was  that  in  invok'ng  a  usage  of  the  ancient  law,  another  usage  of  the 
ancient  law  was  overlooked.  As  old  as  the  right  of  the  individual  to  his 
calling  was  the  right  of  the  state  to  regulate.  It  found  expression  in 
ordinance,  assize,  statute,  in  the  judicial  notion  that  price  should  bo  ' 
reasonable.  In  the  concern  of  the  government,  for  health,  safety,  morals, 
a  police  power  had  boon  too  deeply  embedded  in  tho  lav/’  to  be  forgotten. 
The  third  was  the  curious  paradox  which  attended  the  development  of  the 
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due  process.  So  long  as  the  appeal  was  from  the  legislature  to  freedom 
of  contract  as  an  agency  of  social  justice,  the  doctrine  was  functional. 

As  soon  as  competition  was  forgotten,  and.  freedom  from  legislative  over¬ 
sight  became  an  attribute  of  property,  ‘the  function  was  lost." 

"In  a  campaign  that  ran  through  many  battles,  the  older  sanction 
of  the  police  power  was  set  against  a  novel  immunity  in  due  orocoss.  In 
the  struggle  fortune  was  changeable*  each  doctrine  had  its  crescendo  and. 
its  diminuendo;  a  rapid  surge  might  be  followed  by  a  violent  reaction. 

But  even  judges  of  sternest  convictions  could  not  stand  forever  against 
the  instant  boat  of  an  industrialism,  too  turbulent  to  give  order,  too 
violent  to  do  justice  between  parties,  headed  it  knew  not  whither.  Legis¬ 
lation  as  ah  instrument  of  control  might  be  checked;  it  could  not  be  out¬ 
lawed. 


"As  act  took  its  place  beside  act,  the  simple  lines  of  the  com¬ 
petitive  design  dominated  the  complicated  pattern  which  emerged.  There 
was  no  idea  of  abridging  the  common  right  to  a  calling,  of  denying  free¬ 
dom  of  contract,  of  deflecting  ’private  enterprise’  from  its  orbit.  The 
thought  was  rather  to  adjust  the  system  of  competition  to  the  shortcom¬ 
ings  which  experience  had  revealed.  The  norms  of  ’fair’  and  ’unfair’ 
were  evoked,  and.  in  the  Clayton  Act  the  Congress  wrote,  and  in  the 
Robins on- Patman  Act  revised,  rules  of  the  game  for  the  competitive 
struggle." 


’’Accordingly  a  simple  rationale  relates  the  Sherman  Act  to 
other  statutes  and  draws  various  measures  for  the  regulation  of  industry 
into  an  articulate  whole.  The  hub  from  which  the  pattern  of  control 
radiates  is  the  general  rule  against  restraints.  Its  ban  rests  upon  all 
persons;  its  prohibition  lies  against  every  act  of  the  type  at  which  it 
is  aimed.  It  has  no  distinctive  domain,  no  area  of  the  notional  economy 
is  exempt  from  its  operation;  the  members  of  no ’class,  caste,  group  are 
saved 'from  its  command.  Like  trespass,  assault ,  deceit,  wanton  negli¬ 
gence,  it  is  an  offense  of  which  any  person  may  be  guilty.  The  rule 
against  restraints,  like  all  wrongs  recognized  at  common  law,  is  univer¬ 
sal  in  its  svreep." 


"l/Vhen  the  Sherman  Act  was  being  debated,  it  was  understood  '•  •  = 
that  its  prohibitions  were  personal  and.  general; that  exception  and  limi¬ 
tation  arc  created  only  by  legislative  act.  As  the  statute  took  shape, 
questions  of  the  immunity  of  laborers  and  of  farmers  in  respect  to  cer¬ 
tain  forms  of  collective  activity  were  repeatedly  raised.  At  one  time 
an  immunity  was  written  into  the  bill  in  favor  of  a  process  of  collective 
bargaining  whoso  objectives  were  to  lower  hours  and  to  raise  wages.  A 
similar  amendment  excepted  farmers’  cooperatives  in  activities  concerned 
with  ’the  primary  scale  of  their  products’.  As  the  current  Act  was 
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shaped  by  the  Judiciary  Committee,  they  went  down  with  the  bill  into 
which  they  had  been  incorporated,” 

”In  the  whole  structure  of  legislation,  there  is  little  of 
recogni zed ' privilege  or  of  immunity  from  the  general  law.  The  seeming 
exceptions,  under  examination,  turn  out  to  be  no  more  than  departures 
to  effect  adjustments  of  the  common  rule  to  distinctive  circumstances. 
These  departures  fall  roughly  into  two  distinct  classes :  (l)  the  pro¬ 
vision  of  some  agency  of  public  interest  where  circumstance  renders 
competition  an  undependable  instrument  and  (2)  the  indulgence  of  a 
limited  collective  activity  to  groups  whose  individual  members  are  in  a 
bargaining  position  inferior  to  that  of  the  parties  with  whom  they  must 
deal.  Laborers  and  farmers  habitually  accept  contracts  whose  terms  they 
have  little  power  to  shape.  Legislation  concerned  with  collective  bar¬ 
gaining  and  cooperative  marketing  aims  to  help  the  worker  and  the  farmer 
up  to  the  plane  upon  which  competition  is  presumed" to  do  its  work.  But 
it  is  from  such  a  plane  that  monopoly,  combination,  conspiracy  reaches 
up  after  that  which  is  illegal.  The  very  statutes,  which  attempt  to 
elevate  weaker  groups  to  the  competitive  piano,  seek  by  the  most  express 
commands  to  hold  them  there.  Rarely  lias  a  rule  of  the  general  law  been 
so  zealously  guarded  against  exception  and  immunity,  ” 

’’The  Sherman  Act  is  thus  in  accord  with  the  great  American 
tradition.  Callings  are  by  law  open  to  all;  men  have  a  right  to  buy 
and  sell  in  a  free  and  open  market.  Yet  the  competitive  system  is  not 
the  ultimate  word  in  industrial  order;  nor  is  it  a  definitive  answer 
to  all  the  problems  of  the  national  economy.  Already  an  elaborate 
structure  of  statutes  testifies  to  its  shortcomings  in  operation.  It 
may  be  that  in  the  near  future  we  must  seriously  depart  from  its  pat¬ 
tern  to' serve  the-  public  interest.  But,  even  in  modification  and  de¬ 
parture,  the  norm  of  social  justice  embodied  in  the  rule  against  re¬ 
straints  may  not  cease  to  bo  a  guide.  In  any  venture  into  regulation 
every  party  has  a  right  to  insist  that  it  be  accorded  an  equivalent  for 
the  protection  of  the  open  market  which  he  is  called  upon  to  surrender. 
In  a  wor 1 d  where  the  unknown  crowds  upon  us,  public  policy  can  have  no 
enduring  ultimate.  For  its  guidance  we  may  discover  a  more  reasonable 
scheme  of  values  than  we  now  know.  But  until  thrt  time,  the  objectives 
of  the  common  right  and  the  Sherman  Act  must  continue 'to  direct.  How¬ 
ever  the-  pattern  of  industrial  government  is  modified,  the  ideal  they 
embody  will  remain  the  reference  for  economic  justice.” 
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The  Application  of  tho  Sherman  Act  to”Intcgrated”  and  "Loose” 
Industri ol  Combinations .  Charles  E.  Weston,  Special  Assis¬ 
tant  to  tho  Attorney  General,  Antitrust  Division,  Department 
of  Justice,  pp,  ) | P-oO 

"The  decisions  construing  the  Gherman  Act  may  be  roughly  class! 
fied  under  two  headings — those  involving  integrated  combinations  and  thos 
involving  loose  combinations.  By  integrated  combinations  is  meant  thoso 
■where  tho  restraint  of  monopolization  of  commerce  flows  from  the  posses¬ 
sion  or  acquisition  of  property  rights.  This  group  includes  all  cases 
where  two  or  more  independent  concerns  are  brought  under  common  ownership 
or  control  by  an  acquisition  of  stock  or  assets;  all  mergers  or  consoli¬ 
dations;  and  .all  cases  whore  a  corporation  end  its  subsidiaries  and  af¬ 
filiates  possess  power  to  exorcise  monopolistic  control  over  prices  or 
otherwise  to  restrain  trade  and  commerce,  irrespective  of  any  recent 
direct  absorption  of  competitors.  Loose  combinations  embrace  all  in¬ 
stances  where  concerns  not  linked  together  by  common  property  interests 
either  agree  to  suppress  competition  among  themselves  or  agree  to  unite 
in  imposing  restrictions  upon  the  activities  cf  third  persons.  Cases 
involving  trade  associations  aro,  of  course,  typical  of  this  group. 


"In  connection  with  this  classification,  it  is  interesting  to 
note  the  shift  which  has  occurred  in  the  relative  importance  of  the  two 
types  of  combination.  In  the  early  days  of  the  Sherman  Act,  the  great 
antitrust  cases  were,  for  the  most  part,  cases  of  integrated  combina¬ 
tions.  In  contrast,  not  a  single  case  of  an  integrated  combination  has 
come  before  the  Supreme  ^ourt  during  the  last  ten  years.” 

"There  is  one  general  difference  between  cases  of  integrated 
combinations  and  those  of  loose  combinations  which  may  be  noted  at  the 
outset.  In  loose  combination  cases  the  Court  has  repeatedly  declared 
that  while  the  intent  of  the  parties  may 'be  relevant  to  the  question  of 
the  nature  or  character  of  the  restraint,  such  intent  is  irrelevant  to 
the  legality  of  the  restraint.  In  the  integrated  Gom.binn.tion  causes  on 
the  other  hand,  intent  or  purpose  has  been  considered  as  being  in  it¬ 
self  one  of  the  principal  factors  determinative  of  the  legality  of  the 
restraint,” 


"  The  chief  factors  given  consideration  in  integrated  combi¬ 
nation  cases  seem  reasonably  clear.  Without  attempting  to  enumerate  them 
in  order  of  importance  they  are :  (l)  elimination  of  substantial  com¬ 

petition  through  union  of  competitors  or  absorption  of  competitors;  (2) 
possession  of  a  position  of  dominance  in  the  industry  (dominance  is  ap¬ 
parently  not  to  be  tested  by  mere  percentage  of  control,  but  turns  upon 
whether  or  not  there  exist  substantial  outside  competitors  and  whether, 
irrespective  of  substantial  outside  competitors,  the  combination  has  the 


CKC  7000 


No*  69 


HOUSING  LEGAL 


DIGEST 


April  I9I4.O 


50 


power  to  exact  a  monopolistic  price  for  its  products,  a  price  above  that 
which  would  prevail  'if  prices  were  determined  by  competition  among  free 
and  independent  sellers);  (3)  intent  to  attain  such  a  position  of  domi¬ 
nance  or  intent  to  exclude  competitors,  as  manifested,  by  Absorption  of 


competitors  or  by  use  of  unfair  tactics  against  them;  and  (U)  use  of  the 
dominant  position,  when  attained,  to  suppress  compe tit  ion' either  by  co¬ 
ercive  or  oppressive  tactics  directed  against  competitors,  or  by  agree¬ 
ments  not  to  compete .M 


"Generally  speaking,  the  restraints  imposed  by  loose  combina¬ 


tions  are  of  two  kinds,  those  that  are  self-imposed,  where  two  or  more 
persons  combine  to  limit  their  own  competition,  and  those  that  are  co¬ 
ercive,  where  two  or  more  persons  take  common  action  against  a  third 
person  in  order  to  influence  or  control  the  latter’s  conduct.  The  two 
types  of  restraints  are  quite  distinct,  although  they  may  both  spring 


from  the  same  combination.  Thus,  if  certain  corporations  agree  to  soli 
at  uniform 'minimum  prices,  thereby  eliminating  price  competition  among 
themselves,  they  arc  likely  to  try  to  protect  themselves  against  out¬ 
side  competition  by  acting  in  concert  to  compel  corporations  which  are 
not  parties  to  the  agreement  t o  observe  the  some  minimum  sales  prices. 


"Many  self-imposed  restraints  which  limit  competition  are  en¬ 
tirely  reasonable  and  unquestionably  legal.  If  there  has  been  a  need¬ 
less  and  wasteful  multiplication  of  styles  in  a  particular  industry,  be¬ 
cause  of  competitive  attempts  to  capture  public  fancy,  an  agreement  to 
limit  and  standardize  styles  and  quality  will  cut  off  cno  form  of  com¬ 
petition,  but  it  docs  not  unreasonably  restrain  interstate  commerce# 
Coercive  restraints,  on  the  other  hand,  are  nearly  always  unlawful,  pri¬ 
marily  because  the  means  by  which  they  are  effectuated,  i.e. ,  boycotts, 
violence,  throats,  are  ordinarily  unreasonable,  if  not  unlawful.  The 
use  of  such  unlawful  or  unreasonable  means  may  be  sufficient  to  make  the 
restraint  unreasonable  and  unlawful. 


Price  fixing  arrangements  are  a  major  classification  of  self- 
imposed  restraints.  Two  cases,  the  Trent-on  Potteries  case  and  the 
Appalachian" Coals  case,  involved  such  agreements.  In  the  Trenton  Pot¬ 
teries  case,  where  it  was  held  that  the  Act  was  violated,  the  court 
stated  the  objections  to  making  legality  turn  upon  so  uncertain  and 
difficult  a  basis  as  the  reasonableness  or  unreasonableness  of  the 
prices  which  wore  agreed  upon. 


In  the  Appalachian  Coals  case,  tho  principal  ground  the  court 
gavo  for  holding  that  commerce  was  not  unreasonably  restrained  was  that 
the  combination  lacked  the  power  to  exact  monopoly  prices.  "Whether 
the  court  in  future  decisions  will  veer  toward  tho  Trenton  Potteries  case 
or  the  Appalachian  Coals  case  remains  an  open  question.  Tho  former 
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course  soons  the  more  likely.  The  Appalachian  Coals  case  was  decided  in 
early  1933,  ct  a  time  when  the  country  was  near  the  bottom  of  one  of.  the 
worst  depressions  in  its  history.  The  agencies  of  government  and  busi¬ 
ness  were  alike  engaged  in  efforts  to  arrest  the  downward  spiral  of 
prices.  The  industry  concerned  was  one  composed  of  small  units,  and  it 
had  long  been  a  declining  or  ’sick’  industry.” 


Price  uniformity  may  be  achieved,  however,  by  other  methods  than 
price  agreements.  Among  these  methods  are  (l)  adherence  to  published 
prices;  (2)  concerted  adaption  of  uniform  terms  or  methods  of  sale;  (3) 
interchange  of  information  concerning  prices,  production,  costs,  stocks 
on  hand,  etc.  It  has  been  held  that  agreement  to  adhere  to  published 
prices  or  practices  having  such  an  effect  are  illegal  and  the  same  result 
has  been  reached  with  regard  to  concerted  adoption  of  uniform  terms  or 
methods  of  sale.  Programs  for  the  exchange  of  statistical  information 
have  been  sustained  in  two  cases,  and  found  to  be  illegal  in  three.  The 
cases  where  such  an  exchange  of  information  were  upheld  were  cases  in 
which  it  appeared  that  the  members  of  the  associations  involved  were  free 
to  act  as  they  chose  upon  the  information,  and  there  was  no  proof  of  any 
concerted  action. 


Coercive  restraints  which  normally  take  the  form  of  absolute 
or  conditional  boycotts  have  been  condemned  in  general  terms,  without 
spelling  out  the  precise  basis  for.  this  conclusion.  The  District  Court 
in  the  Sugar  Institute  case  appears  to  have  held  the  view  that  a  re¬ 
straint  by  boycott  was  open  to  the  defense;  that  the  restraint  was 


reasonable  but  the  Supreme  Court  ha; 


■V".  gc  , 

j. 1 U  U 


passed  upon  this  view. 


Price  Leadership.  George  P.  Comer,  Economic  Adviser,  Anti¬ 
trust  Division,  Department  of  Justice,  pp.  6l-73» 


"The  old  trust  problem  in  broad  outline  is  familiar  to  all 
of  us.  Forty  or  fifty  years  ago  monopolistic  activity  became  so  bold 
and  widespread  that  the  whole  country  was  alarmed  about  it..'  This  was 
tho  heyday  of  the  Standard  Oil  trust,  the  tobacco  moii^poly,  steel 
rail  coils,  end  railroad  rate  discriminations •  There  were  real 
grounds  for  fear  that  a  few  large  corporations  would  som  control  all 
the  major  industries  of  the  United  States  with  the  consuming  public  con¬ 
sidered  only  to  tho  extent  of  what  the  traffic  would  bear  by  way  of 
price  exactions.” 


"Tho  modern  trust  problem  consists  of  a  multitude  of  busi¬ 
ness  activities  which  as  a  rule  are  less  crude  and  blundering  than  the 
old  ones.  Big  corporations  are  gradually  manifesting  a  little  more 
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sense.  It  is  unnecessary  to  over-emphasize  the  inherent  morality  of  the 
modern  "business  man.  One  important  reason  for  his  improved  morals  is 
the  fact  that  he  has  discovered  that,  as  a  rule,  the  •■public  "be  damned1 
attitude  no  longer  pays  good  dividends.” 

"One  of  the  most  important  parts  of  the  new  trust  problem  to¬ 
day  is  covered  by  the  terms  ’price  leadership1  and  ’market  leadership.* 
These  expressions  refer  to  the  fact  that  where  there  are  a  few  important 
producers  in  an  industry,  not  necessarily  dominant  from  the  point  of 
view  of  volume  of  production,  all  the  producers  both  large  and  small  are 
likely  to  pattern  after  the  leaders  in  price  policies,  price  quotations, 
and  marketing  methods.” 

"In  the  old  days  secret  meetings  to  fix  prices  were  often 
acrimonious  and  long  drawn  out.  It  is  a  much  simpler  natter  and  less 
disturbing  to  the  nervous  system  to  fix  prices  by  the  leadership 
principle.  It  is  not  even  necessary  to  agree  to  follow  the  leader, 

%sy  acquiescence  in  the  leader’s  move  is  all  that  is  required? 

’You  go  ahead  and  we’ll  follow  if  you  are  not  too  far  out  of  line. r" 

"The  underlying  conditions  customarily  found  where  market 
leadership  operates  successfully  are?  (l)  standardization  of  product; 

(2)  sales  at  delivered  prices  only;  and  (3)  the  presence  of  a  few  large, 
well-informed  producers  in  the  industry." 

"The  most  nearly  instantaneous  results  from  price  leader¬ 
ship  are  found  in  products  sold  largely  on  the  basis  of  engineering 
specifications.  When  the  purchasing  agents  begin  to  take  orders  from 
the  engineering  department,  advertising,  prestige  of  companies,  and 
personal  relations  recede  in  importance  and  prices  for  the  same  specif i cap¬ 
tions  from  all  producers  are  automatically  identical  and  changes  in 
price  flash  almost  instantaneously  through  the  trade." 

"In  most  industries  operating  under  a  price  formula,  price 
stability  is  looked  upon  as  a  desirable  end  in  itself.  This  is 
especially  true  on  the  downward  side  where  any  concessions  from  formula 
prices  are  looked  upon  as  necessary  evils.  If  a  firm  has  a  number  of 
plants,  they  ordinarily  will  close  some  of  then  completely  before  making 
substantial  price  reductions  or,  if  but  a  single  plant  is  involved,  it 
limps  along  on  a  small  percentage  of  capacity  operations.  Producers  are 
likely  to  take  the  point  of  view  that  it  is  nobody’s  business  but  their 
own  if  they  want  to  close  their  plants  rather  than  become  ’chiselers,* 
as  they  are  likely  to  call  price  cutters. 

"What  about  the  consumers  on  the  one  hand  and  the  labor  force 
on  the  other  when  an  industry  is  striving  to  hold  up  prices?  In  tines 
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of  great  economic  strain,  such  as  recurrent  depression  periods,  the  rigid 
or  stable  price  advocates  are  likely  to  he  damming  up  the  rills  while  the 
flood  is  engulfing  them.  The  blind  forces  of  economics  pay  little 
attention  to  the  games  of  arithmetic  which  those  operating  under  formula 
prices  are  likely  to  indulge  in.  More  simply  stated,  if  prices  under 
depression  conditions  are  not  allowed  to  fall,  production  will.  At  the 
very  moment  when  revival  meetings  are  being  held  among  the  industrial 
leaders  to  bolster  the  price  lines  with  admonition  to  hold  them  firm 
against  all  odds,  factory  production  is  likely  to  be  plunging  downward 
in  a  precipitous  decline  because  people  won’t  and  can’t  buy  at  the  high 
price  levels.  The  net  result  is  that  the  brunt  of  the  depression  falls 
upon  the  factory  labor  force  and  indirectly  upon  the  consumers  through 
maladjustments  of  price  and  income.” 

’’Since  the  opportunities  of  coping  with  the  price  leadership 
problem  by  prosecution  under  the  existing  law  are  subject  to  uncertainties 
it  is  desirable  to  explore  the  possibilities  offered  by  remedial 
legislation.  The  one  point  vulnerable  to  legislation  in  most  industries 
where  price  leadership  exists  is  the  practice  of  quoting  only  delivered 
prices. 


’’Legislation  to  control  this  practice  night  take  one  of  two 
forms.  It  might  merely  forbid  the  quoting  of  delivered  prices  exclusively, 
or  it  night  compel  the  quotation  of  uniform  f.o.b.  mill  prices  exclusively. 
Under  the  first  proposal,  it  would  be  open  to  producers  to  vary  their 
f.o.b.  mill  prices,  depending  on  the  destination  of  the  goods  and  thereby 
achieve  uniform  delivered  prices,  regardless  of  differences  in  transpor¬ 
tation  costs.  However,  even  though  this  were  done,  the  opportunities 
for  price  leadership  would  be  curtailed,  for  price  comparison  becomes 
difficult  when  differences  in  freight  charges  among  the  competitors  have 
not  been  eliminated  by  the  use  of  some  common  determinant  as  is  provided 
by  a  zone,  gateway  or  basing  point  system. 

’’The  more  rigorous  proposal  is  clearly  the  second:  the  require¬ 
ment'  that  only  f.o.b.  mill  base  prices  be  quoted  and  that  these  juices  be 
uniform  for  each  grade  of  product.  The  requirement  of  uniformity  would 
prevent  the  quoting  of  a,  lower  f.o.b.  price  to  a  more  distant  community 
in  order  to  meet  the  competition  of  a  competitor  located  closer  to  that 
community.” 

That  the  benefits  to  be  derived  from  extirpating  price  leader¬ 
ship  in  this  manner  would  be  unalloyed  is  open  to  question.  Thus,  it  is 
a  serious  question  whether,  and  to  what  extent,  large  companies  in  some 
industries  would  gain  a  competitive  advantage  over  smaller  companies 
in  a  change  from  a  delivered  to  an  f.o.b.  price  basis.” 
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"The  extent  of  the  disturbance  of  the  business  of  fabricators 
now  operating  under  base  or  zone  prices  in  many  industries  and  the 
effect  upon  the  ultimate  consumer,  especially  west  of  the  Mississippi, 
where  freight  absorption  may  be  heavy  in  shipments  to  some  areas  under 
a  formula  price  system,  should  also  be  considered  in  connection  with  a 
compulsory  change  to  f.o.b,  prices." 


Patents  and  the  New  Trust  Problem.  Joseph  Borkin,  Economist 
in  charge  of  Patent  Unit,  Antitrust  Division,  Department  of 
Justice,  pp.  74-81. 

"Before  identifying  the  abuses  in  detail,  it  is  necessary  to 
give  a  brief  synopsis  of  the  United  States  Patent  Daws.  It  is  most 
important  to  realise  that  Congress  may  revise  or  repeal  these  laws  or 
even  neglect  to  establish  any  at  all  under  the  powers  granted  it  by  the 
Constitution.  There  is  nothing  mandatory  upon  Congress  in  the 
constitutional  provision  to  authorize  the  granting  of  any  patents. 

"The  first  patent  law  T\ras  passed  in  1790.  Not  at  oil  complex, 
it  provided  that  ’any  useful  art,  manufacture,  invention,  or  device,  or 
.any  improvement  therein  not  before  known  or  used’  might  be  patented. 

The  right  of  exclusive  ownership  was  to  last  for  fourteen  years." 

"Without  attempting  any  detailed  analysis  of  the  evolution  of 
the  legislation,  it  nay  bo  stated,  in  agreement  with  the  views  of  most 
experts,  that  from  the  first  patent  law  to  date,  changes,  additions, 
and  revisions  of  the  law  have  been  largely  procedural,  neglecting 
fundamental  change. 

"By  judicial  interpretation  a  patent  right  has  come  to  in¬ 
clude  the  power  (l)  to  withhold  the  invention  from  use  by  anybody;  (2) 
to  use  it  exclusively;  (3)  to  sell  or  assign  with  all  rights;  (4)  to 
license  its  use  or  sale;  (5)  to  sue  infringers." 

"Where  originally  single  patents  often  covered  complete 
processes,  and  even  entire  industries,  they  have  now  cone  to  relate  to 
only  parts  of  larger,  more  involved  techniques  already  substantially 
mechanized.  Consequently,  patents  have  become  dependent  upon  each 
other,  and  unless  all  the  necessary  patents  for  a  specific  operation  are 
owned  or  controlled  or  licenses  are  acquired,  manufacturing  in  many 
lines  of  industry  becomes  legally  hazardous.  -An  example  of  this  is 
given  in  the  following  quotation: 
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'We  went  into  our  factory  and  if  we  tried  to  wind  the  coil  this  way 
somebody  out  in  Oklahoma  had  a  patent  for  it.  If  we  tried  to  wind  it 
another  way  somebody  else  in  Peoria,  Illinois  had  a  patent  for  it;  and 
if  we  decided  not  to  wind  it  at  all  we  found  omitting  it  was  covered  by 
a  patent  of  somebody  else.  111 

"With  the  diversified  ownership  of  patents  in  industires, 
conflict  has  necessarily  followed,  and  as  a  result  the  Patent  Office 
and  the  federal  courts  are  handling  an  ever  increasing  number  of  inter¬ 
ference  actions  and  patent  infringement  suits.  Patent  litigation  is  an 
extremely  complex  procedure  involving  large  expense  and  long  periods  of 
time.  It  is  extimated  by  various  experts  and  patent  lawyers  that  to 
carry  a  single  patent  suit  through  the  Supreme  Court  of  the  United  States 
costs  between  seventy-five  thousand  and  a  million  dollars,  depending 
upon  the  financial  reserves  of  the  litigants,  the  character  of  the  patent 
and  the  ability  of  the  attorneys  to  delay  the  proceedings  and  harass 
each  other." 


"As  a  result,  certain  industries,  especially  those  most 
afflicted  by  patent  deadlocks,  attempt  to  circumvent  the  difficulties 
of  conflict  by  private  contracts.  In  some  cases,  notably  aviation  and 
radio,  where  the  national  defense  was  involved,  the  Government  has  taken 
part  in  attempting  to  eliminate  the  confusion  inherent  in  the  patent 
problem.  The  basic  idea  in  each  instance  was  to  achieve  some  sort  of  a 
patent  consolidation  as  a  means  of  eliminating  or  foref ending  a  deadlock. 

"Roughly  speaking,  three  forms  of  organization  have  emerged 
from  time  to  time  in  an  effort  to  circumvent  the  patent  impasse:  (l) 
single  ownership  of  all  patents  by  an  individual  or  corporation;  (2) 
patent  pooling  associations;  (3)  cross-licensing  agreements.  It  is  in 
the  operation  of  these  patent  combinations,  the  avowed  purpose  of  which 
was  to  break  patent  deadlocks,  that  abuses  have  developed. 

"With  the  organization  of  these  patent  combinations,  there  has 
been  created  a  corresponding  aggregate  of  concentrated  financial  power. 

By  virtue  of  the  exclusive  rights  granted  under  the  patent  law  these 
combinations  have  used  the  assembled  patents  as  a  convenient  device  to 
restrain  competition  and  the  free  flow  of  commerce.  The  two  main 
methods  whereby  this  device  is  employed  are  (l)  the  patent  infringe¬ 
ment  suit,  and  (2)  the  license  agreement." 

"By  threatening  less  powerful  individuals  with  infringement 
suits  or  by  similar  intimidation  of  the  latter's  customers,  holders  of 
groups  of  patents  have  reduced  competition  in  many  fields  of  industry  to 
a  vestigial  state.  With  the  ability  to  back  up  their  threats  by 
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aggressive  infringement  suits,  they  have  "been  able  to  perjjetuate  their 
monopoly  long  after  the  expiration  of  the  "basic  patents.  By  patenting 
improvements  of  no  real  consequence  and  hy  obtaining  patents  of 
questionable  validity,  they  have  built  up  formidable  weapons.  The  fact 
that  many  of  the  patent  privileges  asserted  may  rest  upon  spurious 
grounds  is  beside  the  point,  since  the  expense  of  establishing  that  fact 
in  the  courts  is  usually  insupportable  by  those  against  whom  these 
weapons  are  employed.  The  independent  as  a  rule  finds  it  beyond  his 
means  either  to  institute  or  defend  such  litigation.  He  must  either 
accept  a  license  for  use  of  the  patents  owned  by  the  controlling  group 
or  endeavor  to  continue  competition  under  a  severe  handicap." 

"But  hardly  a  less  effective  instrument  of  limiting 
competition  and  maintaining  control  is  the  license  agreement.  By  means 
of  this  device  the  holder  of  a  group  of  patents,  whether  a  single 
corporation  or  an  association,  may  impose  limitations  upon  the  licenses 
which  seriously  affect  the  latters'  ability  to  compete.  Quota  systems 
of  manufacture  and  sale  are  established  as  well  as  provisions  for 
maintaining  prices.  Not  infrequently  the  licensee  is  forced  to  agree 
to  purchase  raw  material,  repair  and  replacement  part s ,  or  even  to  pur¬ 
chase  service  from  the  licensor,  none  of  which  may  be  covered  by  patents. 
In  addition,  he  may  be  forced  to  pay  royalties  on  unpatented  articles  and 
operations.  If  he  does  not  comply,  he  is  always  subject  to  cancellation 
of  the  license  or  to  the  risk  of  a  patent  infringement  suit.  The  fact 
that  some  of  the  restrictions  imposed  may  be  of  doubtful  legality  or 
even  clearly  invalid  under  decisions  of  the  Supreme  Court  does  not 
destroy  the  licensor’s  de  facto  power  to  impose  them." 

"Until  very  recently  no  systematic  attack  has  been  made  on 
the  problems  presented  by  the  abuse  of  patent  privileges.  Within  the 
past  year,  however,  this  problem  has  become  the  object  of  two  major 
inquiries. 

•  ‘ 

"The  first  of  these  has  been  conducted  by  the  Antitrust 
Division  as  part  of  the  Tiro  gram  of  the  Temporary  National  Economic 
Committee. " 

As  a  result  of  this  inquiry,  the  Department  has  suggested  legis¬ 
lation  to  eliminate  the  abuses  of  the  patent  privilege  but  the  submission 
of  these  recommendations  does  not  constitute  an  admission  that  the  con¬ 
duct  at  which  the  recommendations  were  aimed  is  entirely  legal  under 
existing  laws.  As  the  press  releases  of  the  Department  have  indicated, 
it  is  concerned  primarily  with  the  inadequacies  of  the  decisions  and  hopes 
that  pending  actions  will  result  in  a  clarification  of  the  line  at  which 
the  legal  use  of  patent  rights  ends,  and  illegal  restraints  in  commerce 
and  combinations  in  trades  begins.  At  the  present  time,  a  grand  jury  in 
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New  York  will  “begin  to  investigate  the  extent  to  which  patent  rights  are 
improperly  utilized  to  control  various  industries,  and  an  equity  suit 
has  “been  “begun  in  the  Northern  District  of  Ohio  involving  the  use  of 
patents  in  the  glassware  industry.  A  civil  suit  was  here  instituted  “be¬ 
cause  the  facts  in  the  case  were  made  public  as  a  result  of  the 
Temporary  National  Economic  Committee  hearings  at  which  a  number  of  de~ 
fendents  testified. 


Antitrust  Labor  Problems:  Law  end  Policy.  Edward  H.  Miller, 

Special  Assistant  to  the  Attorney  General,  Antitrust  Division, 

U.S.  Department  of  Justice,  pp.  82-89. 

"Interest  in  the  applicability  of  the  antitrust  laus  to  certain 
activities  of  organized  labor  has  been  heightened  by  the  current  drive 
of  the  Department  of  Justice  to  eliminate  unreasonable  restraints  of 
trade  in  the  building  industry,  in  which  some  of  the  indictments  already 
returned  have  been  against  labor  organizations  and  their  leaders.  A 
question,  agitated  from  time  to  time  ever  since  the  Sherman  Act  was 
passed,  is  again  being  raised,  namely,  whether  the  Act  applies  to  the 
activities  of  labor  organizations  at  all  and,  if  so,  to  what  extent.  The 
total  exemption  of  labor  unions  from  the  application  of  the  antitrust 
laws  has  been  twice  urged  upon  federal  courts  within  recent  months,  in 
the  Supreme  Court  of  the  United  States  in  the  Chicago  Milk  case,  and  in 
the  Circuit  Court  of  Appeals  for  the  Third  Circuit  in  the  Apex  Hosiery 
Company  case." 


"Those  who-  contend  that  the  Act  grants  immunity  to  labor  rest 
their  case  chiefly  upon  its  legislative  history.  It  is  impossible  here 
to  examine  the  question  of  the  weight  to  be  accorded  the  debates  and 
committee  reports  in  the  interpretation  of  a  given  statute,  but  certainly 
the  two-year1 s  history  of  the  Sherman  Act  does  not  point  convincingly  in 
support  of  the  immunity  claim.  Scholars  examining  that  history  have 
reached  conflicting  conclusions.  It  is  my  opinion  that  the  contention 
that  labor  should  be  subject  to  the  Act  is  the  more  persuasive.  In  the 
debate  in  the  Senate  it  was  argued  that  the  bill,  if  enacted,  would  be 
employed  to  oppress  labor  and  agricultural  organizations,  and  Senator 
Sherman  offered  a  proviso  exempting  the  activities  of  such  organizations 
from  the  Act.  Senator  Edmunds  attacked  this  proviso  on  the  floor  of  the 
Senate.  The  bill  was  then  referred  to  the  Judiciary  Committee  of  which 
Senator  Edmunds  was  chairman.  The  language  of  the  bill  was  materially 
altered  by  the  Committee,  and  no  proviso  exempting  labor  was  included. 
Senator  Edmunds,  who  had  vehemently  opposed  the  exemption,  professed 
himself  satisfied,  and  no  reference  to  the  labor  problem  appears  in  the 
subsequent  debates  in  either  Senate  or  House. 
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11  It  has  hoen  argued  that  the  elimination  of  the  proviso  clearly 
indicates  that  Senator  Edmunds’  view  prevailed.  If  so,  why  did  not  the 
protagonists  of  labor  voice  objection  to  it?  0n  the  other  hand,  it  is 
contended  that  the  revised  bill,  by  restricting  the  Act’s  applicability 
exclusively  to  business  combinations,  made  specific  exemption  of  labor 
unnecessary.  But  the  latter  explanation  begs  the  question  in  issue  and 
leaves  Senator  Edmunds’  acquiescence  unaccounted  for.  A  solution  which 
will  explain  the  reconciliation  of  the  conflicting  senatorial  positions 
is  that,  while  the  revised  bill  was  applicable  to  labor,  nevertheless 
it  applied  only  to  unlawful  labor  activities.  The  bill  to  which  the 
proviso  had  been  appended  gave  justifiable  grounds  for  believing  that 
activities  of  labor  unions  which  had  previously  been  regarded  as  lawful 
would  be  in  violation  of  its  terns.  The  removal  of  this  threat  by  the 
revision  of  the  bill  sufficed  to  satisfy  the  advocates  of  the  proviso  with¬ 
out  giving  to  labor  a  blanket  immunity  which  would  have  net  with  the  con¬ 
tinued  opposition  of  Senator  Edmunds. 11 

"Two  sections  of  the  Clayton  Act  are  relied  on  by  proponents 
of  the  blanket  exemption,  Sections  6  and  20.  Section  20  prevents  the 
granting  of  injunctions  by  federal  courts  against  specified  labor 
activities  which  even  at  the  time  were  generally  considered  legal,  such 
as  peaceful  picketing.  B y  implication  it  left  undisturbed  the  illegal¬ 
ity  attaching  to  certain  other  conduct. 


"Section  6,  after  declaring  that  Hhe  labor  of  a  human  being 
is  not  a  commodity  or  article  of  commerce, ’  provides  that  ’Nothing  con¬ 
tained  in  the  antitrust  laws  shall  be  construed  to  forbid  the  existence 
and  operation  of  labor  .  .  .  organisations  .  .  .  or  to  forbid  or  restrain 
individual  members  of  such  organizations  from  lawfully  carrying  out  the 
legitimate  objects  thereof;  nor  shall  such  organizations,  or  the  members 
thereof,  be  held  or  construed  to  be  illegal  combinations  or  conspiracies 
in  restraint  of  trade,  under  the  antitrust  laws. ’  This  section  was  the 
answer  to  the  promise  made  in  1912,  following  the  apprehensions 
engendered  by  the  Standard  Oil  Company  decision.  It  removed  adl  doubt 
oi  the  right  of  labor  to  organize  in  unions,  and  affirmed  the  legality 
of  their  status  against  any  fear  of  dissolution.  By  the  use  of  such 
language  as  ’legitimate  objects,’  and  by  legalizing  not  the  acts  of  labor 
organizations  or  their  members,  but  only  the  organizations  and  members 
themselves,  it  plainly  is  confined  to  an  attempt  to  protect  labor  unions 
against  a  charge  of  an  unlawful  status. 


"With  the  Clayton  Act,  as  with  the  Sherman  Act,  the  legislative 
history  denies  the  blanket  exemption  claim.  In  the  course  of  debates 
in  the  H^use,  and  after  a  question  had  been  raised  as  to  the  meaning  of 
Section  6  and  particularly  the  meaning  of  the  declaration  that  labor  is 
not  a  commodity  or  article  of  commerce,  a  clear-cut  exemption  proviso  was 
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offered  by  vrrxy  of  amendment  and  rejected.  The  Supreme  Court  took  the 
first  opportunity  to  refute,  in  very  explicit  language,  the  suggestion 
that  the  Clayton  Act  had  created  any  such  "blanket  immunity.  In  Duplex 
Printing  Press  Company  v.  Peering,  a  majority  of  the  Court  held  that 
Section  6  of  the  Clayton  Act  protected  only  the  existence  of  labor 
organizations.” 

"The  passage  of  the  Norris-LaGuardia  Act  is  particularly 
significant  in  this  connection  because  it  shows  just  how  far  Congress 
was  willing  to  limit  the  application  of  the  antitrust  laws,  after  a 
legislative  gap  of  many  yeans,  bridged  by  frequent  attempted  amendments 
and  almost  constant  consideration.  The  act  merely  prohibits  the  use  of 
injunctions  against  labor  organizations  with  respect  to  labor  disputes. 

It  removes  no  other  penalties  or  remedies.  It  does  not  even  prohibit  the 
remedy  of  injunctions  against  labor  unions  when  they  are  not  engaged  in 
labor  disputes. 


"This  act,  passed  after  almost  twenty-five  years  of  controversy 
over  the  decisions  applying  the  Sherman  Act  to  labor,  shows  better  than 
anything  else  that  Congress  accepted  the  Supreme  Court  decisions  as  they 
stood  and  changed  what  it  considered  to  be  established  law  only  to  the 
extent  of  the  right  to  obtain  injunctions." 

"Assuming,  then,  that  labor  unions  must  govern  their  activities 
in  the  light  of  the  antitrust  laws,  to  what  extent  do  thoselaws  affect 
then?  Although  the  Supreme  Court  has  only  once,  in  the  Uindow  Glass  case, 
indicated  that  the  rule  of  reason  applies  to  labor  antitrust  cases,  it 
would  seem  that  here,  as  in  the  case  of  activities  by  industry,  no  better 
criterion  could  be  found.  With  labor,  as  with  industry,  it  is  difficult 
to  determine  reasonableness  of  conduct  in  the  abstract.  The  problem  of 
antitrust  enforcement  con  never  be  settled  by  definitions.  The  case-by- 
case  approach  technique  is  the  only  sound  one.  But  with  the  necessity 
of  a  preliminary  governmental  decision  on  the  advisability  or  duty  of 
instituting  proceedings  on  each  set  of  facts  presented,  some  statement 
of  policy  from  the  Department  that  is 'obliged  to  make  the  decisions  can  be 
of  some  value,  however  general  it  must  be.  The  position  outlined  below 
is  largely  derived  from  statements  of  the  Department’s  policy  which 
have  heretofore  been  made  public. 

"The  antitrust  laws  should  not  be  used  as  an  instrument  to 
police  strikes  or  adjudicate  labor  controversies.  In  each  of  the  Supreme 
Court  Cases  referred  to  above  the  question  was  presented  whether  the 
particular  restraint  involved  was  unreasonable  and  was  not  calculated  to 
achieve  a  legitimate  labor  purpose.  The  right  of  collective  bargaining 
by  labor  unions  was  and  is  recognized  by  the  antitrust  laws  to  be  a 
reasonable  exercise  of  collective  power.  The  Department  does  not  question, 
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or  have  any  desire  other  than  to  protect,  the  right  of  labor  unions  to 
use  their  bargaining  power  legitimately  to  consolidate  it,  to  forestall 
speed-up  systems,  and  to  improve  the  condition  of  their  members  by 
promoting  improvements  with  respect  to  wages,  hours,  health,  and  safety. 
To  restraints  of  trade  resulting  incidentally  from  such  activities,  the 
rule  of  reason  prefixes  the  legalising  1  reasonable ’ . 

"In  the  current  building  investigation  a  large  number  of 
legitimate  activities  of  labor  unions  have  been  brought  to  the  attention 
of  the  Antitrust  Division.  It  has  been  asked  to  proceed  against  labor 
unions  because  they  maintain  high  rates  of  wages,  because  they  strike 
to  increase  wages,  and  because  they  attempt  to  establish  the  closed 
shop-.  All  such  requests  have  been  consistently  disregarded. 

"Refusals  by  unions  to  work  on  goods  made  in  non-union  shops 
have  also  been  brought  repeatedly  to  the  attention  of  the  Division.  In 
the  past  courts  have  held  that  such  secondary  boycotts  are  violations  of 
the  antitrust  laws.  In  the  Duplex  and  Stone  Cutters 1  cases  a  minority 
of  the  Supreme  Court  presented  the  argument  against  this  view.  In  view 
of  such  conflict  of  opinion  among  judges  of  the  highest  court  as  to  the 
reasonableness  of  such  activities,  the  attorneys  in  the  building  investi¬ 
gation  have  been  instructed  not  to  institute  criminal  prosecutions  in 
such  cases. 

"The  kinds  of  activities  which  will  be  prosecuted  may  be 
illustrated  by  a  practice  frequently  found  in  the  building  industry. 
Suppose  a  labor  union,  acting  in  combination  with  other  unions  to 
dominate  building  construction  in  a  city,  succeeds  by  threats  of  strikes 
or  boycotts  in  preventing  the  use  of  economical  and  standardized  building 
material  in  order  to  compel  persons  in  need  of  low-cost  housing  to  hire 
unnecessary  labor.  Here  is  a  situation  having  no  reasonable  connection 
with  wages,  hours,  health,  safety,  or  the  right  of  collective  bargaining. 
The  union  may  not  thus  perpetuate  unnecessarily  costly  and  uneconomical 
practices  in  the  housing  industry.  Progressive  unions  have  frequently 
denounced  this  ’make  work’  system  as  not  to  the  long-run  advantage  of 
labor.  Such  unions  have  found  it  possible  to  protect  the  interests  of 
la/bor  in  the  maintenance  of  wages  and  employment  during  periods  of 
technological  progress  without  attempting  to  stop  that  progress.  They 
have  been  able  to  protect  labor  from  abuses  connected  with  the  intro¬ 
duction  of  improved  methods  of  production  without  preventing  the  im¬ 
proved  methods." 

"Tho  building  drive  is  not  against  labor  unions.  It  is 
against  all  of  those  persons  or  groups  who  are  found  to  have  entered  into 
unreasonable  agreements  in  restraint  of  interstate  trade  and  commerce. 
This  means  that  the  Department  will  proceed  against  manufacturers, 
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distributors,  contractors,  labor  organizations,  or  individuals  connected 
with  any  of  the  above  groups,  when  evidence  convincingly  indicates  that 
they  have  violated  the  law.  The  Department  of  Justice  must  enforce  the 
law  impartially  in  any  situation  which  it  is  compelled  to  enter.  .Any 
attempt  to  eliminate  unlawful  restraints  in  the  building  industry  which 
deliberately  and  systematically  excludes  labor  unions,  irrespective  of 
the  nature  of  their  activities  ,  would  be  a  travesty.  Bather  than  try 
to  proceed  along  such  lines  the  Dpeartment  of  Justice  might  as  well  drop 
all  efforts  to  clear  away  unlawful  restraints  in  the  building  industry. 

"The  types  of  unreasonable  restraint  against  which  the  Antitrust 
Division  has  recently  proceeded  or  is  now  proceeding  illustrate  concretely 
practices  which  are  unquestionable  violations  of  the  Sherman  Act, 
supported  by  no  responsible  judicial  authority  whatever. 

1.  Unreasonable  restraints  designed  to  prevent  the  use  of  cheaper 
material*  improved  equipment,  or  more  efficient  methods.  An  example 

is  the  effort  to  prevent  the  installation  of  factory-glazed  windows  or 
factory-painted  kitchen  cabinets. 

2.  Unreasonable  restraints  designed  to  compel  the  hiring  of  useless 
and  unnecessary  labor.  An  example  is  the  requirement  that  on  each  truck 
entering  a  city  there  be  a  member  of  the  local  teamsters1  union  in  addi¬ 
tion  to  the  driver  who  is  already  on  the  truck.  Such  unreasonable 
restraints  must  be  distinguished  from  reasonable  requirements  that  a 
minimum  amount  of  labor  be  hired  in  the  interests  of  safety  and  health 

or  of  avoidance  of  undue  speeding  of  the  work. 


3.  Unreasonable  restraints  designed  to  enforce  systems  of  graft 

and  extortion.  When  a  racketeer,  masquerading  as  a  labor  leader,  interfers 
with  the  commerce  of  those  who  will  not  pay  him  to  leave  then  alone,  the 
practice  is  obviously  unlawful. 

4.  Unreasonable  restraints  designed  to  enforce  illegally  fixed 
prices,  as  in  the  Chicago  Milk  case. 

5.  Unreasonable  restraints  designed  to  destroy  an  established  and 
legitimate  system  of  collective  bargaining.  Jurisdictional  strikes  have 
been  condemned  by  the  A. F.  of  L.  itself.  Their  purpose  is  to  make  war  on 
•another  union  by  attacking  employers  who  deal  with  that  union.  There  is 
no  way  the  victim  of  such  an  attack  may  avoid  it  except  by  exposing  him¬ 
self'  to  the  sane  attack  by  the  other  union.  Restraints  of  trade  for  such 

a  purpose  are  unreasonable  whether  undertaken  by  a  union,  or  by  an  employer, 
or  by  a  combination  of  a  union  and  an  employer,  because  they  represent  an 
effort  to  destroy  legitimate  collective  bargaining  relationships,  assuming 
the  established  union  is  a  bona  fide  one." 


CKC  7000 


No.  69 


HOUSING  LEGAL  DIGEST 


April  1940 


70 


Con-plaints  of  Antitrust  Law  Violations 
and  Their  Investigation 

1  •  The  Work  of  the  Con-plaints  Section  of  the  Antitrust  Division . 
Edward  P.  Hodges,  Special  Assistant  to  the  Attorney  General, 
and  Chief  of  the  Conplaints  Section  of  the  Antitrust  Division, 
U.S.  Department  of  Justice,  pp*  90-94. 

"If  the  development  of  pending  antitrust  cases  is  traced,  it 
will  he  found  that  each  originated  in  conplaints  to  the  Department. 
Ultimate  consumers  complain  infrequently  because  violations  of  the  anti¬ 
trust  laws  usually  affect  them  only  indirectly.  Although  large  concerns 
complain  when  suffering  at  the  hands  of  other  powerful  interests,  a  great 
majority  of  the  complaints  received  come  from  small  business  men  who  feel 
that  they  are  the  victims  of  illegal  activities  which  will  take  from  then 
their  investments  and  their  business  opportunities  if  they  are  not  pro¬ 
tected  by  the  Government. 

"At  the  outset  it  may  prove  interesting  to  review  an  actual 
complaint.  Not  long  ago  four  major  typewriter  companies  were  indicted 
in  the  Southern  District  of  New  York.  The  Department  did  not  select 
these  defendants  after  gazing  into  a  crystal  ball.  Some  time  ago  a 
certain  prominent  Washington  lawyer  was  dissatisfied  with  the  trade-in 
allowance  offered  by  the  local  representative  of  a  major  typewriter 
company.  He  tried  three  other  companies  only  to  be  quoted  identical 
prices  for  a  new  machine  and  to  be  offered  the  same  allowance  for  his  old 
typewriter.  This  man  is  known  as  a  corporation  lawyer  and  is  entirely 
sympathetic  with  big  business.  However,  he  became  so  thoroughly  irritated 
that  he  wrote  to  the  Assistant  Attorney  General  in  charge  of  the  Anti¬ 
trust  Division  concerning  his  experience.  Similar  letters  were  received 
from  consumers  in  all  parts  of  the  country.  Dealers  in  second-hand 
machines  also  complained.  Investigation  of  these  complaints  led  to  the 
indictment  referred  to." 

"The  number  of  complaints  received  increased  almost  50  per  cent 
in  the  past  year  over  the  year  preceding,  and  tho  volume  of  complaints 
continues  to  grow.  Complaints  received  from  January  1  to  November  30, 
1939,  inclusive,  totalled  2751.  Of  these  1373  related  to  price  increases 
following  the  outbreak  of  tho  present  war  in  Europe." 

"Situations  which  involve  probable  violations  of  the  law  but 
are  lacking  in  substantial  public  interest  have  been  disposed  of 
satisfactorily  after  conference  with  attorneys  for  the  companies  in¬ 
volved.  Where  a  situation  does  not  justify  the  expense  of  investigation, 
much  can  be  done  by  merely  letting  the  companies  involved  know  that  they 
are  under  surveillance. 
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’’Preliminary  investigation  of  meritorious  complaints  which  in¬ 
volve  substantial  public  interest  are  made  through  the  Federal  Bureau  of 
Investigation.  After  the  Bureau  has  completed  its  investigation  at  times 
the  Department  does  not  press  the  matter  further  because  facts  tending  to 
make  a  case  have  not  been  developed.  Sometimes,  when  the  public  interest 
will  permit,  informal  disposition  of  a  case  is  possible.  For  instance, 
the  owner  of  a  patented  process  was  seeking  to  obtain  a  monopol;/  for  his 
process  by  a  very  wide  form  of  license  agreement.  The  matter  was  ended 
when  he  changed  his  form  of  license  agreement.  The  Department  will 
observe  the  actual  working  of  this  concern  under  the  new  licensing  agree¬ 
ment  and,  if  it  proves  satisfactory,  nothing  further  will  be  done." 

"From  the  data  presented  earlier  in  this  article,  it  is 
obvious  that  a  large  proportion  of  the  complaints  are  disposed  of  by 
means  other  than  the  institution  of  legal  proceedings.  Where,  however, 
the  preliminary  investigation  indicates  that  court  action  will  probably 
be  taken,  representatives  of  the  Department  go  into  the  field  to  develop 
more  important  aspects  of  the  case.  If  the  type  of  case  will  permit,  con¬ 
ferences  are  held  with  the  companies  complained  against.  Of  course,  there 
are  many  complaints  in  which  to  approach  the  defendants  would  be  merely 
to  give  them  an  opportunity  to  destroy  documentary  evidence  before  a 
grand  jury  could  be  called." 


II.  The  Selection  of  cases  for  Major  Investigations.  Fowler 
Hamilton,  Special  Assistant  to  the  Attorney  General,  and 
Assistant  Chief  of  the  Complaints  Section,  Antitrust  F>ivision> 
U.S.  Department  of  Justice,  pp.  95-99. 

"An  attempt  is  made  by  the  Antitrust  Division  of  the  Department 
of  Justice  to  conduct  at  least  a  preliminary  investigation cf  all  com¬ 
plaints  which  give  promise  of  being  meritorious.  Frequently  the  com¬ 
plainant  is  a  business  man  unfamiliar  with  the  requirements  of  the 
federal  antitrust  laws,  and  his  complaint  is  usually  limited  to  a  very 
general  description  of  practices  which  appear  to  him  to  violate  the 
antitrust  laws.  In  such  a  case  the  complainant  is  requested  to  supply 
additional  information." 

"If  the  additional  information  supplied  supports  the  original 
complaint,  a  preliminary  investigation  of  the  situation  is  undertaken 
by  agents  of  the  Federal  Bureau  of  Investigation  who  conduct  a  thorough 
investigation  based  on  information  supplied  by  the  complainant.  Follow¬ 
ing  this  inquiry,  the  Economic  Section  of  the  Antitrust  Division  then 
prepares  a  study  of  the  industry  involved.  It  is  the  purpose  of  the 
economic  analysis  not  only  to  shed  light  upon  the  validity  of  the 
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complaint  "but  to  present  a  general  picture  of  the  industry  so  that  the 
practices  involved  may  "be  viewed  in  perspective  and  their  economic  and 
social  consequences  observed." 

"The  importance  of  the  economic  analysis  is  not  limited  to  the 
preliminary  investigation.  The  facts  about  profits,  production,  prices, 
and  the  working  of  the  industry  which  it  produces  constitute  the  basis 
for  a  decision  regarding  further  action.  In  addition,  such  a  study 
yields  information  from  which  a  plan  for  a  comprehensive  study  can  be 
made. 

"Limitations  of  personnel  alone  make  it  impossible  to  continue 
beyond  the  preliminary  stage  every  inquiry  which  discloses  practices 
which  are  questionable  under  the  federal  antitrust  laws." 

"It  is  difficult  to  overemphasize  the  restrictions  that 
limitations  of  personnel  impose  upon  the  selection  of  cases  of  major 
investigation.  Generally  the  number  of  such  investigations  undertaken 
in  the  course  of  a  year  depends  upon  the  amount  of  the  annual  appropriation, 
much  of  which  must  be  expended  for  the  enforcement  of  laws  other  than 
the  Federal  Antitrust  Acts.  The  Antitrust  Division  is  required  to 
handle  legal  proceedings  in  connection  with  thirty  statutes  besides  the 
Sherman  Act  and  the  Clayton  Act." 

"Limitation  of  personnel  makes  availability  of  information  an 
important  factor  in  the  selection  of  matters  for  major  investigation. 
Therefore,  it  is  not  surprising  that  many  major  investigations  and 
litigations  grow  out  of  previous  investigations  by  the  Federal  Trade 
Commission. 


"It  sometimes  happens  that  the  preliminary  investigation 
yields  sufficient  information  to  support  immediate  legal  action.  This 
most  frequently  occurs  when  the  complainant’s  interest  in  enforcement  is 
so  vital  that  he  has  conducted  an  investigation  to  secure  facts  support¬ 
ing  his  complaint.  Familiarity  with  the  industry  and  access  to 
confidential  sources  of  information  make  independent  investigation  of 
this  type  particularly  fruitful. 

"Since  a  rigid  process  of  selection  must  precede  a  major  in¬ 
vestigation,  the  final  decision  must  necessarily  be  one  of  administrative 
judgment.  The  economic  benefits  that  may  reasonably  be  anticipated 
through  eliminating  combinations  in  restraint  of  trade  are  one  of  the 
important  consequences.  With  the  economic  considerations  must  be  balanced 
such  legal  ones  as  the  effect  which  any  co,se  that  may  result  from  the 
investigation  will  have  upon  antitrust  law  enforcement.  If  practices 
have  grown  inveterate  and  have  been  boldly  maintained  so  that  their 
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existence  is  a  matter  of  common  knowledge,  then,  if  they  are  unlawful, 
enforcement  has  a  powerful  deterent  effect.  Where  there  is  doubt  about 
the  legality  of  a  widespread  practice,  action  may  be  necessary  to  secure 
an  authoritative  determination  of  its  validity.  A  case  small  in  its 
immediate  economic  effect  may  through  its  import ance  as  a  precedent  attain 
major  significance." 


III.  Processes  in  the  Investigation  of  Complaints • 

Charles  L.  Terrel,  on  the  staff  of  the  Antitrust 
Division  of  the  U.S.  Department  of  Justice, 
pp.  99-103. 

"At  the  outset  an  effort  is  made  to  learn  with  the  least 
possible  expenditure  of  time  the  peculiar  characteristics  of  the  industry, 
the  dominant  members  of  the  industry,  interrelations  between  members  of 
the  industry,  connections  (financial,  commercial  or  personal)  between 
this  industry  and  other  industries,  and  the  recent  technical,  financial 
or  organization  changes  within  the  industry  which  nay  have  affected  the 
competitive  balance." 

"M0st  industries  will  be  found  to  have  a  bottle-neck*  in  their 
operation  or  processes,  which  nay  have  relatively  great  influence  on  the 
competitive  pattern.  In  some  instances  the  bottleneck  nay  be  in  patents, 
resulting  from  the  fact  that  one  or  several  concerns  have  a  considerable 
advantage  from  exclusive  access  to  certain  product  refinements  or  manu¬ 
facturing  processes.  In  other  instances  the  availability  or  control  of 
raw  materials  nay  be  a  controlling  factor.  Control  over  the  established 
available  merchandising  channels  often  is  the  outstanding  characteristic; 
sometimes  the  investment  requirement's  are  such  that  mere  access  to  un¬ 
limited  or  superior  financial  resources  may  be  the  determinant.  Common 
ownerships  or  relations  which  may  afford  influence  over  an  appreciable 
fraction  of  the  consuming  market  may  be  a  less  evident  but  none-the-less 
effective  competitive  factor." 

"During  the  course  of  the  investigation  thus  far  described,  re¬ 
course  may  have  been  had,  or  may  now  be  had,  to  the  facilities  of  the 
Pederal  Bureau  of  Investigation,  to  answer  specific  questions  of  fact.  The 
Bureau  is  depended  upon  for  acquisition  of  specific  facts,  but  the  anti¬ 
trust  investigator  must  assume  full  responsibility  for  their  synthesis, 
analysis  and  corroboration." 

"After  a  recommendation  has  boen  made,  on  the  basis  of  the 
investigation  outlined  above,  that  the  investigation  be  dropped  or  that 
a  grand  jury  be  called  to  consider  specific  evidence  of  antitrust  law 
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violation,  the  objective  of  the  investigation  changes  in  character. 
Previously  the  study  has  been  conducted  for  the  purpose  of  under¬ 
standing  the  competitive  pattern  in  the  industry,  the  position  of  each 
of  the  major  goneerns,  and  the  results  of  the  type  of  competition 
actually  existing.  Now,  however,  the  effort  becomes  more  specific,  and 
the  purpose  is  to  determine  with  finality  the  existence  of  violations. 
No  distinction  is  made  between  the  investigation  for  presentation  of 
evidence  before  a  grand  jury  and  the  acquisition  of  evidence  for 
presentation  in  subsequent  trial,  as  it  is  the  practice  not  to  seek  an 
indictment  until  and  unless  the  evidence  collected  is  of  such  nature  as 
to  indicate  that  a  convincing  case  can  be  placed  before  a  jury. 

During  the  presentation  of  evidence  before  a  grand  jury  the 
Department *s  investigators  work  with  the  grand  jury,  and  make  use  of 
the  powers  of  subpoena  available  to  grand  juries.  Evidence  is  obtained 
through  interviews  with  prospective  grand  jury  witnesses,  and  through 
perusal  of  documents  obtained  under  subpoena  power  from  files  of  the 
members  of  the  industry.  Such  file  information  usually  is  required 
from  all  factors  in  the  industry,  whether  the  subjects  under  subpoena 
have  or  have  not  apparently  participated  in  the  activities  under  review 
Those  against  whom  illegal  restraints  have  been  practiced  are  just  as 
likely  to  have  information  of  evidentiary  value  in  their  files  as  those 
who  are  responsible  for  such  restraints." 


Remedies  Available  to  the  Government  Under  the  Sherman  Act. 

Wendell  Serge,  Special  Assistant  to  the  Attorney  General,  and 
first  assistant  to  Assistant  Attorney  General  Thurman  Arnold 
in  charge  of  the  Antitrust  Division  of  the  U. S,  Department  of 
Justice;  also  alternate  menber  of  the  Temporary  National 
Economic  Committee,  pp.  104-111, 

n^he  antitrust  laws  provide  both  criminal  and  civil  remedies. 
Section  1  of  the  Sherman  Act  makes  every  contract,  combination  or 
conspiracy  in  restraint  of  trade  illegal.  It  provides  that  every  per¬ 
son  who  violates  the  section  shall  be  deemed  guilty  of  a  misdemeanor, 
and  subject  to  fine  or  imprisonment.  Section  2  provides  that  every 
person  who  shall  monopolise,  or  attempt  to  monopolize,  or  combine  or 
conspire  with  other  persons  to  monopolise  any  part  of  trade  or  commerce 
among  the  several  states  shall  be  guilty  of  a  misdemeanor,  likewise 
punishable  by  fine  or  imprisonment.  In  addition  to  these  criminal  pro¬ 
visions,  the  district  courts  are  given  jurisdiction  to  entertain  equity 
suits  to  prevent  or  restrain  violations  of  law  through  the  issuance  of 
injunctions. " 
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"It  is  the  announced  policy  of  the  Department  of  Justice,  unless 
there  are  compelling  reasons'  to  the  contrary,  to  bring  criminal  actions 
rather  than  suits  for  injunction  where  the  evidence  indicates  that 
illegal  acts  have  been  committed.  In  particular  situations,  there  may 
be  extenuating  circumstances  which  warrant  the  Department  in  bringing 
civil  suits  instead  of  criminal  suits,  such  as  long  continued  acquiescence 
on  the  part  of  the  Government  in  the  commission  of  the  illegal  acts. 

But  in  general  there  can  be  few  reasons  for  failing  to  present  evidence 
of  criminal  violation  to  a  grand  jury." 

"The  officials  charged  with  the  enforcement  of  the  antitrust 
laws  are  charged  with  the  enforcement  of  a  criminal  statute  aimed. at  acts 
which  the  American  people  for  50  years  have  regarded  as  anti-social,  The 
criminal  remedies  were  no  doubt  provided  in  the  broad  sense  to  coerce 
obedience  to  those  laws, 

"‘The  civil  remedy,  on  the  other  hand,  can  have  a  definite, 
constructive  value,  looking  to  rearrangements  in  the  conduct  of  business 
to  bring  it  in  line  with  the  law.  There  are  situations  where  long 
acquiescence  on  the  part  of  the  Government  makes  the  institution  of 
criminal  proceedings  inequitable.  There  are  other  cases  where  effective 
public  relief  can  only  be  accomplished  through  equity  suits.  Typical  of 
these  latter  cases  would  be  a  case  of  a  company  that  had  built  up  a 
monopoly  through  the  acquisition  of  many  competing  units,  and  where 
effective  public  relief  might  depend  upon  a  systematic  decentralization 
of  the  economic  power  of  the  company  by  an  ordered  divestiture  of  its 
holdings,  under  the  supervision  of  a  court  of  equity." 

"There  is  no  reason  why  civil  and  criminal  remedies  can  not 
and  should  not  be  pursued  concurrently,  ^ases  may  well  arise  where 
effective  public  relief  requires  both  criminal  prosecution  and  an  in¬ 
junction.  " 


"In  the  negotiations  for  consent  decrees  there  is  much  greater 
latitude  for  suggestion  and  compromise  by  the  Government  where  a  civil 
suit  only  has  been  instituted  than  where  a  criminal  suit  is  also  pending. 
VTnere  a  civil  suit  only  is  pending,  the  Government  may  exercise  sound 
discretion  in  making  concessions  in  return  for  that  which  it  deems  to  be 
substantial  public  benefit.  In  such  circumstances,  if  the  Government 
believes  that  it  is  in  the  public  interest  to  accept  a  decree  which  the 
defendants  have  tendered,  and  the  decree  grants  substantial  relief,  al¬ 
though  perhaps  not  all  of  the  relief,  sought  by  the  Government  in  its 
equity  suit,  it  is  quite  within  the  bounds  of  propriety  for  the  Govern¬ 
ment  to  accept  such  a  decree.  The  Government  may  feel  that  its  case  is 
vulnerable  in  certain  respects  and  that  the  decree  which  the  defendants 
have  submitted  gives  substantially  all  the  relief  that  can  be  hoped  for. 
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The  Government,  therefore,  may  feel  that  acceptance  of  a  proposed  decree 
is  warranted,  even  though  there  is  a  theoretical  chance  that  more  relief 
could  he  secured  by  going  through  a  trial.  Where  a  civil  suit  only  is 
pending,  negotiations  may  he  freely  conducted  at  any  stage  of  the 
litigation  and  there  is  no  apparent  reason  why  the  Government  cannot 
suggest  provisions  which  might  he  appropriate  for  inclusion  hy  the 
defendants  in  the  decree  they  submit. 

"But  where  a  criminal  proceeding  is  pending,  the  Government *s 
right  to  urge  the  inclusion  of  any  particular  provisions  in  a  decree 
offered  for  settlement  of  a  concurrent  civil  suit  is  definitely  limited. 
The  criminal  proceeding  cannot  he  used  to  coerce  any  kind  of  consent 
decree.  Nor  can  the  Government,  when  a  criminal  case  is  ponding  con¬ 
currently,  make  compromises  or  engage  in  bargaining  in  order  to  induce 
the  inclusion  of  certain  decree  provisions  in  return  for  the  concession 
of  others.  If,  however,  parties  who  have  been  indicted  are  willing  to 
offer  constructive  proposals  which  are  in  the  public  interest  and  which 
go  beyond  what  the  law  requires  and  beyond  anything  that  might  be  achieved 
through  successful  criminal  prosecution,  the  Department  can  always  receive 
and  consider  such  proposals  and  if  it  deems  them  in  the  public  interest 
con  submit  them  to  the  court  for  consideration  as  a  basis  for  settlement 
of  the  controversy.  If  decrees  which  have  been  thus  voluntarily  pro¬ 
posed  by  the  defendants  are  accepted  by  the  Department,  they  may  be  sub¬ 
mitted  to  the  court  with  the  recommendation  that  the  indictment  be 
nolle  crossed.  The  vital  question  in  such  a  situation  is  whether  the 
proposed  decree  goes  so  far  in  promoting  the  public  interest  that  the 
Department  is  warranted  in  recommending  dismissal  of  the  criminal  • 
proceedings. " 

"The  public  is  the  client  of  the  Department  of  Justice  in 
antitrust  actions,  and  not  the  complainants  in  the  particular  cases. 

The  public  interest  may  or  may  not  best  be  served  by  pressing  all  the 
claims  of  the  complainants,  and  only  the  Department  has  the  duty  and 
responsibility  of  deciding  about  the  institution  of  proceedings,  what 
the  charges  shall  be,  whether  a  criminal  or  a  civil  proceeding  shall  be 
instituted,  and  after  filing,  how  it  shall  be  prosecuted  and  disposed  of 
in  order  best  to  represent  the  public,  who  necessarily  cannot  be  called 
into  consultation  for  advice  or  instructions." 

.  .  .nIt  is  hoped  that  the  present  activity  of  the  Department  of 
Justice  will  focus  public  attention  on  such  weaknesses  as  exist  in 
present  procedures  and  that  the  way  will  be  pointed  toward  wise 
procedural  improvements. 

Specific  procedural  improvement  has  already  been  proposed 
in  the  0 ’Mahoney  Bill  providing  additional  civil  remedies  against 
violations  of  the  antitrust  laws  " .  .  .  ' 
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"The  O’Mahoney  Bill  provides  that  any  violation  of  any  pro¬ 
vision  of  the  antitrust  laws  hy  any  company  shall  he  deemed  a  violation 
hy  each  officer  or  director  who  shall  have  authorised  any  act  constituting 
the  violation  in  whole  or  in  part.  In  any  proceeding  against  any  officer 
or  director  he  shall  he  presumed  to  have  authorized  company  action  if  he 
shall  have  had  knowledge  of  any  act  constituting  part  of  the  violation. 

If  evidence  is  introduced  in  hehalf  of  such  officer  or  director  to  rehut 
such  presumption,  the  fact  of  his  knowledge  shall  nevertheless  he  sub¬ 
mitted  to  the  jury,  or  if  the  case  is  tried  hy  a  court  without  a  jury  it 
shall  he  taken  into  account  hy  the  court  as  evidence  of  such  authorization. 
The  hill  provides  that  officers  or  directors  who  have  authorized  the  acts 
constituting  antitrust  violation  shall  he  liable  for  civil  penalties  to  he 
measured  hy  reference  to  their  compensation  and  recovered  in  a  civil 
action  brought  hy  the  United  States.  The  hill  also  provides  that  in  a 
civil  suit  hy  the  United  States  such  officers  or  directors  may  he  enjoined 
from  rendering  any  service  to  their  company,  permanently  or  for  a  specific 
period  not  less  than  ninety  days,  and  from  receiving  any  compensation 
during  such  period.  The  companies  also  may  he  enjoined  from  receiving 
service  from  such  officers  and  directors  during  such  period  and  from  pay¬ 
ing  any  compensation  to  them  while  the  ban  is  in  effect.  The  hill  also 
provides  a  direct  company  financial  liability  to  he  recovered  in  a  civil 
suit  brought  hy  the  United  States.  In  effect  the  hill  treats  violations 
as  public  torts  rather  than  crimes. 

"The  O’Mahoney  Bill  provides  a  technique  for  enforcement  with¬ 
out  invoking  all  of  the  emotional  disturbance  which  generally  attends  the 
use  of  the  criminal  process.  While  civil  penalties  may  he  as  severe  in 
their  financial  effect  as  criminal  penalties,  yet  they  do  not  involve  the 
stigma  that  attends  indictment  and  conviction.  M0st  of  the  defendants 
in  antitrust  cases  are  not  criminals  in  the  usual  sense.  There  is  no 
inherent  reason  why  antitrust  enforcement  requires  branding  then  as  such. 

If  there  were  some  real  hazard,  other  than  criminal  prosecution,  perhaps 

effective  enforcement  could  he  secured  without  criminal  prosecution.  But 
if  effective  civil  penalties  are  absent,  there  is  no  real  hazard.  Under 
the  present  law  businessmen  know  that  an  injuction  amounts  to  nothing  more 
than  a  specification  of  what  activities  will  he  regarded  in  the  future  as 
violations  of  law.  " 

"if  the  O’Mahoney  Bill  is  enacted,  there  will  he  added  to  the 
law  a  deterrent  which  ought  to  he  effective  and  which  does  rot  require 
indictment  and  the  other  consequences  of  criminal  prosecution  so  unpopular 
with  the  business  community.  But  until  the  O’Mahoney  Bill,  or  some 
measure  incorporating  similar  principles,  in  enacted  there  can  ho  no  let¬ 
up  in  the  use  of  the  only  real  enforcement  weapons  now  at  hand,  the 
law  now  stands  effective  enforcement  means  criminal  enforcement." 
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The  Conduct  of  Grand  Jury  Proceedings  in  .Antitrust  Cases. 

John  Henry  Lewin,  Special  Assistant  to  the  Attorney  General, 

Antitrust  Division,  U.S.  Department  of  Justice,  pp.  112-137 

'•With  hut  few  exceptions,  all  the  criminal  prosecutions 
instituted  under  the  Sherman  Antitrust  Act  have  been  commenced  by  grand 
jury  indictment.  This  course  has  not  been  followed  under  constitutional 
compulsion;  prosecutions  under  the  Act  may  be  instituted  by  information. 

But  resort  to  the  grand  jury  possesses  definite  advantages  to  the  Govern¬ 
ment  in  its  enforcement  of  the  Sherman  Act.” 

"It  has  two  primary  functions:  accusation  and  inquisition. 

When  evidence  indicating  rrima  facie  the  violation  of  a  criminal  law  is 
placed  before  the  grand  jury,  it  is  the  jury,  not  the  prosecuting  official, 
who  takes  full  responsibility  for  determining  whether  the  person  charged 
should  be  put  upon  his  trial.  As  Mr.  Justice  Field  pointed  out  in  an 
historic  charge  to  a  grand  jury,  ‘in  the  struggles  which  at  times  arose 
in  England  between  the  powers  of  the  king  and  the  rights  of  the  subject, 
it  / the  grand  jury_/  often  stood  as  a  barrier  against  persecution  in  his 
name;  until,  at  length,  it  came  to  be  regarded  as  an  institution  by  which 
the  subject  was  rendered  secure  against  oppression  from  unfounded 
prosecutions  of  the  crown. ’ 

"In  a  democratic  nation,  the  need  for  this  safeguard  to  the 
citizen  has  diminished.  It  is  the  inquisitorial  power  of  the  grand  jury 
which,  according  to  Judge  Kirkpatrick  in  a  recent  case,  ’is  the  most 
valuable  function  which  it  possesses  today  and,  far  more  than  any  supposed 
protection  which  it  gives  to  the  accused,  justifies  its  survival  as  an 
institution.  As  an  engine  of  discovery  against  organized  and  far-reaching 
crime,  it  has  no  counterpart.  Policy  emphatically  forbids  that  there 
should  be  any  curtailment  of  it  except  in  the  clearest  cases.  1,1 

"To  the  .Antitrust  Division,  the  presentation  of  a  case  to  the 
grand  jury  provides  on  opportunity  to  direct  the  jury’s  powers  in  aid  of 
the  Division’s  inquiry.  The  handicap  which  the  lack  of  subpoena  power 
places  upon  preliminary  investigation  is  at  once  removed.  The  evidence 
necessary  for  successful  prosecution  can  be  acquired,  tested,  and 
organized  for  presentation  without  the  need  for  disclosing  its  nature  to 
those  against  whom  it  is  to  be  used.  Testimony  can  be  obtained  for  sub¬ 
sequent  use,  if  needed,  at  the  trial  of  a  case  for  impeaching  the  hostile, 
or  refreshing  the  forgetful,  witness.  If  the  proof  fails  to  persuade  the 
grand  jury,  this  indicates  that  it  would  not  persuade  the  petit  jury, 
and  persons  complained  of  may  be  spared  the  embarrassment  of  a  criminal 
trial. 
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"The  importance  of  grand  jury  proceedings  to  the  enforcement  of 
the  Sherman  Act  makes  it  highly  desirable  that  the  law  governing  them  be 
carefully  observed,  a  caution  which  is  all  the  more  consequential  in  view 
of  the  fact  that  antitrust  proceedings  before  a  grand  jury  may  consume 
months  of  time  and  cost  many  thousands  of  dollars.  Yet,  despite  the 
antiquity  and  the  importance  of  the  institution,  the  law  relative  to 
the  grand  jury,  especially  in  federal  cases,  is  obscure  at  mans7-  points 
and  has  been  the  subject  of  relatively  little  study.  The  lecture  on  which 
the  present  essay  is  based  was  designed  to  point  out  to  the  government 
attorney  the  problems  he  may  encounter  and  the  pitfalls  he  must  avoid,  and 
to  consider  the  principal  authorities,  judicial  and  statutory,  which  throw 
light  on  the  course  he  must  follow." 

"The  complexity  of  the  subject  matter  has  compelled  its  division 
into  17  sub-topics.  .  .  .  The  sub- topics  to  be  considered  are  the  follow¬ 
ing:  (l)  the  use  of  the  information  as  an  alternative  to  indictment;  (2) 
some  preliminary  steps;  (3)  summoning  the  grand  jury  and  questions  as  to 
terms  of  court;  (4)  authority  to  proceed;  (5)  qualifications  and  selection 
of  grand  jurors;  (s)  the  judge’s  char go;  (7)  pleas  in  abatement;  (s) 
persons  who  may  appear  before  the  grand  jury;  (9)  secrecy  of  grand  jury 
proceedings;  (10)  privileges  of  the  prosecuting  attorney  before  the  grand 
jury;  (ll)  practical  suggestions  as  to  the  prosecutor’s  conduct  in  the 
grand  jury  room;  (l2)  subpoenas  duces  tecum:  (13)  impounding  documents; 

(l4)  self-incrimination  and  waiver  of  immunity;  (15)  use  of  grand  jury 
transcript  at  the  trial;  (l6)  presentments;  ( 17)  abuse  of  process." 


Trial  Technique  in  -Antitrust  Gases.  Walter  L.  Rice,  Special 
•Assistant  to  the  Attorney  General  in  charge  of  the  United  States 
Government’s  suit  under  the  Sherman  Act  against  the  Aluminum 
Company  of  America  and  62  other  defendants,  pp.  138-156. 

"An.  antitrust  trial  is  not  fundamentally  different  from  other 
trials.  As  a  rule,  however,  it  involves  broader  issues  of  fact  and  re¬ 
quires  more  preparation  and  greater  proof,  because  the  typical  antitrust 
case  attacks  a  combination  of  large  industrial  corporations  and  questions 
a  course  of  business  conduct  deemed  to  be  contrary  to  our  competitive 
system  and  injurious  to  other  industrial  groups." 

The  subject  matter  has  been  divided  into  ton  sub-topics  which 
are  treated  in  detail.  The  sub-topics  considered  are  the  following: 
Preparing  Witnesses  by  Sworn  Statements  and  Grand  Jury  Testimony, 
Depositions  and  Interrogatories  Before  Trial,  Trial  Subpoenas,  Inspection 
of  Subpoenaed  Documents,  Short-Cut  in  Authenticating  Documents,  Choice  of 
Trial  Method,  The  Opening  Statement,  Selection  of  Witnesses,  Strategic 
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Presentation  of  Strong  Points,  Cross-examination  of  Defendants*  “Witnesses, 
Infringement  of  Privilege  Against  Self-Incrimination,  Vicarious  Admissions 
"by  Corporate  Defendants,  and  Proof  of  Competition. 
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-Alaska 
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-Florida 
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vised  Jan.  IP,  1940.  (FHA  Form  2318)  Federal  Housing  Administration. 
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-Ohio 

Minimum  construction  requirements  for  new  dwellings  located  in  Ohi.cn* 

Federal  Housing  Administration,  Cleveland,  Columbus,  and  Cincinnati, Ohio 
Revised  Feb.  1,  I9I4.O,  (FHA  Form  2301)  Federal  Housing  Administration. 

FL  2.11:  Oh  3 

-Rhode  Island 

Minimum  construction  requirements  for  now  dwellings  located  in  Rhode 

Island.  Federal  Housing  Administration,  Providence,  R.  I.  Revised  Jan. 
15,  19^4-0.  (FHA  Form  ,  Federal  Housing  Administration. 

FL  2.11:  R  3k 


-Wyoming 

Minimum  construction  requirements  for  new  dwellings  located  in  Wyoming. 
Federal  Housing  Administration,  Cheyenne,  Wyo.  Revised  Jan.  15,  19^0 . 

( FHA  Form  2353)  •  Federal  Housing  Administration  .  FL  2.11:  W  99 

-Financing ' 

7th  Annual  Report,  Federal  Home  Loan  Bank  Board,  covering  operation  of 
Federal  Home  Loan  Bank  System,  Federal  Savings  and  Loan  Associations, 
Federal  Savings  and  Loon  Insurance  Corporation,  Home  Owners  Loan  Corpor¬ 
ation,  July  1,  1936-Junc  30,  I939.  I939.  FHLBB  Y  3.F  31/3:  l/939 

-General 

Federal  Housing  Administration  Clip  Sheet,  Vol.  22,  nos.  5-7;  Jan, 2-30, 
19U0  /19I1.O/  /Biweekly/  Federal  Housing  Administration  FL  2.7:  22/5-7 

Federal  Loan  Agency  Ncws,v.  1,  no.  1-3;  Dec.  26,  1939 -Jan*  23,  19^4-0 
/l9 39-/0/  /piwc  ekly/  Federal  Loan  Agency  FL  1. 8/1-3 

Housing  and  your  community.  8p,  Federal  Works  Agency,  Housing  Author¬ 
ity  '  FW  3.2;  H  8I/3 

Housing  Index-Digest,  v.  3,  No.  7,  Dec.  1,  1939;  issued  fortnightly  by 
Sub-Committoc  on  Bibliography,  CH  Committee  on  Economics  and  Statistics 
(1939)  Central  Housing  Committee  for  official  use  only 

Y  3.C  33/3:  7/3-7 

Hero  is  the  Housing  Market.  8p,  (FIIA.  Form  839)  Federal  Housing 

Administration  —  —  pl  2,2:  H  81 

Introduction  to  Housing,  facts  and  principles.  Edith  Elmer  Wood, 

Wash.,  D.  C. ;  Government  Printing  Office,  I9I4.O.  xi,  l6lpp.  illus., 
tables,  xviii  charts.  30  cents.  (USHA) 

-Low-Cost 

Low-cost  rural  housing  program  of  Farm  Security  Administration.  (1939) 
Farm  Security  Administration  a61.2 ;  H  8l/2 
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-Low-Rent 

Low-rent  Housing.  Development  cost  of  low-rent  housing  project.  Addendum 
T~,  /opt,  12,  19397*  (Bulletin  L  on  policy  and  procedure)  /Addendum  1.7" 
/Processed.  Title””of  Addendum  1  is:  Art  work  for  USHA-aided  proje  ctsT/ 
Federal  Works  Agency  -  Housing  Authority.  I  I4.0 . 10 :  L/2/add.l 

Same,  Addendum  2.  /Nov.  29,  1939/  (Bulletin  I4.  /on  policy  and  procedure, 
addendum  2/)  /Title  of  Addendum  2  is:  Cost  of  automobiles  as  item  of 
development  cost./  Federal  Works  Agency  -  Housing  Authority 

I  1*0.10:  14/2/add,  2 

Low  rents  for  lew  incomes.  8p.  Federal  Works  Agency  -  Housing  Authority. 

•  FW  3.2  L  95 

Low-Rent  Housing.  Development  cost  of  low-rent  housing  project.  Revised 
Juno  30,  1939*  (Bulletin  4  on  policy  and  procedure.)  /processed.  Sub¬ 
stituted.  for  Bulletin  I4.  dated  Feb.  1,  1938,  as  revised  June  30,  1938* 

For  addenda  to  this  Bulletin  see  above./  Interior  Department,  Housing 
Authority.  ~  I  LO.IO:  L/2 

-Public 

Weekly  news  from  American  communities  abolishing  slums  and  low-rent 
housing,  vol.  1,  No.  21-25;  Jan.  2-30,  I9I4O.  Each  Up.  For  sale  by 
Superintendent  of  Documents.  Paper,  5/  single  copy,  $1,00  a  year;  for¬ 
eign  subscription  $1,80,  FW  3*7J  1/21-25 


LAW 

-General 

Laws,  regulations,  decisions  of  courts,  opinions  of  Attorney  General, 

list  of  publications  for  sale  by  Superintendent  of  Documents;  Nov, 1939* 
(Price  list  10,  31s"t  edition)  Government  Printing  Office,  Documents 
Office.  GP  3.9:  10/31 

"Fact  Research  in  Law*'  by  Arthur  Messbaum  in  I4.O  Columbia  L.  R.  189-219 
( Fe br ua ry  I9U 0 ) .  A  thorough  discussion  of  the  trend  toward  a  "realis¬ 
tic"  administration  of  the  lav/  and  its  relationship  to  social  and 
economic  influences  and  conditions. 

-Property 

Limitation  to  the  Heirs  of  a  Settlor.  Comment  in  3 L  Ill#  L,  R.  835-51 
(March,  19l;0 ) . 

-Rural  Land  Use 

Digest  of  Outstanding  Federal  and  State  Legislation  Affecting  Rural  Land 

Use .  Land  Economics  Division,  Bur.  of  Agricultural  Economics,  Dept,  of 
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Agriculture,  Wash.,  D.  C.  Bulletin  54*  (March  15,  1940)  l^pp. 


-Trusts 

Depositors  Liability  under  the  Uniform  Fiduciaries  Act  for  Misappropriation 
of  Trust  Funds  by  a  Fiduciary.  Comment  in  34  Ill~,  L.  R.  819-834-  (March 

i9Co) 


MORTGAGES 
-Gene ral 

Insured  Mortgage  Portfolio,  vol.  l\..  Ho.  7;  Jan.  1940.  28p.  /Monthly/.. 
Paper,  15/  single  cony.  1*1.50  per  year;  foreign  subscription  $2.10. 

FL  2/l2:  4/7 

Same:  Minimum  requirements  for  New  Jersey,  Newark,  N.  J.  Revised  Jan.  15, 
’1940.  Circular  2:  (PHA  Form  22I;5)«  "  FL  24:2/pt.  6,  N.  J  ./940 

-Insurance' 

Property  standards  /requirements  for  mortgage  insurance  under  Title  2  of 
National  Housing  Act/ ;  Minimum  requirements  for  Arizona,  Phoenix,  Arizona. 
Revised  Jan.  1,  1940.  (Circular  2;  FHA  Form  2237)*  Federal  Housing  Admin¬ 
istration,  FL  2.4:  2/pt.  6,  Ariz/940 
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Title  closing;  deeds,  contracts,  mortgages,  with  forms,  by  David  C. 
Harvey.  New  York:  Clark  Boardman  Co.,  Ltd.,  1939*  434pp*  Price  ? 
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